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LIYANAGE AND OTHERS  
v

COMMISSIONER OF LABOUR AND OTHERS

COURT OF APPEAL 
AMARATUNGA, J.
C.A. 1194/98 
AUGUST 5, 2003

Termination of Employment of Workmen (Special Provisions) Act, No. 45 of 
1971, as amended by Act, No. 4 of 1976 and Act) No. 51 of 1988, sections 
11(2) and 12 -  Commissioner to hold inquiry -  Delegation of powers -  Duty to 
give reasons, -  Computation of compensation.

The petitioners sought to quash the decision of the Commissioner of Labour 
given after an inquiry held under the Termination of Employment (Special 
Provisions) Act, awarding compensation challenging the basis on which com­
pensation was awarded. The petitioners also challenged, the order on the basis 
that the inquiry was not held by the Commissioner and that no reasons were 
given in the order.

Held:

I) The Commissioner has the power to delegate the function of holding an 
inquiry to an Assistant Commissioner of Labour, as in terms of section 
11(2) the Commissioner is empowered to delegate any power function or 
duty imposed or conferred on him to any officer of the Labour Department.

ii) There is no requirement under the Act for the Commissioner to give rea­
sons for his decision, but the present judicial trend is that natural justice 
requires him to give reasons.

iii) If the report submitted to him by the officer who conducted the inquiry con­
tains the reasons for the finding and the recommendation and if the 
Commissioner agrees with theiindings and conditions there is no necessi­
ty for him to give separate reasons. He by his approval of the Report may 
“adopt" the reasons contained therein.

iv) In computing the compensation payable, the Commissioner has taken into 
account the reasons for the termination of services, the period of service of 
each petitioner, and the age, their present employment and the fact that 
they remained unemployed and computed the amount payable.
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APPLICATION for a writ of certiorari.

Geoffrey Alagaratnam with T. Dharmakeerthi for petitioners 
A. Gnanathansan, Deputy Solicitor-General for 1st and 2nd respondents 
Romesh de Silva, P.C., with Hiran de Alwis for 3rd respondent.

Cur.adv.vult

August 5, 2003

GAMINI AMARATUNGA, J.

Th is  is an app lica tion fo r a mandate in the nature o f a w rit o f cer­
tiorari to  quash the decis ion o f the Com m iss ioner o f Labour given  
a fte r an inqu iry held under the Term ination o f Em ploym ent (Special 
Provis ions) Act, No. 45 o f 1971 as subsequently amended by Acts  
of No. 4 o f 1976 and 51 o f 1988 in respect o f the term ination o f ser­
v ices o f the pe titioners by the 3rd respondent KLM Royal Dutch  
A irlines (here ina fte r referred to as KLM). The term ination was  
sequel to the s toppage o f the A irline ’s fligh ts via Co lombo and the 
c losure o f its branch office in Sri Lanka.

The petitioners cha llenge the basis on which compensation  
awarded to them  was com puted and the quantum  of compensation. 
The facts re levant to each pe titione r is re levant in considering the  
decis ion o f the 1 st respondent Com m iss ioner o f Labour.
(1) Petitioner Padma Liyanage

Th is pe titione r has served in the KLM office in the Sultanate  
of Oman. The appo in tm en t was from  March 1983. The  
appo in tm en t was made on a spec ific  le tter o f appointment 
marked 1A1. H is serv ices abroad has come to an end in 
1995. As fina l se ttlem en t fo r his serv ice abroad he has been  
paid by KLM a sum  o f Oman Riyal 9850/-. W ith effect from  
26/4 /1995 he has been appo in ted S tation M anager KLM  
Co lom bo by le tte r o f appo in tm ent (1A2) wh ich sets out his 
te rm s and cond itions o f serv ice. Th is is a le tter o f appo in t­
m ent to spec ific  post. It is not a le tte r o f transfe r o r a prom o­
tion. The pe titione r’s em p loym en t wh ich com menced w ith the  
le tte r o f appo in tm en t 1A2 was term inated from  1/4/1997 due
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to the suspension o f KLM  A ir Serv ices to and from  Co lom bo. 
Thus his serv ice w ith  KLM on the le tte r o f appo in tm en t 1A2  
ended w ith  the te rm ina tion  e ffec ted on 1/4/1997.

(2) Petitioner Piyatillaka
She has sta ted tha t from  S ep tem ber 1982 to Sep tem ber 
1995 she was in the se rv ice  o f the KLM on a fo rm a l le tte r o f 
appo in tm ent issued by the  Ca rsons C um berba tch  Com pany  
and la te r by the Ca rsons A irline  Serv ices L im ited wh ich  func­
tioned as the G enera l S a les Agen t fo r the KLM  in S ri Lanka. 
Business carried on by Carson C um berba tch  C om pany was  
transferred to Carsons A irline  Serv ices L im ited in 1993 and  
the jo in t le tte r issued by the sa id tw o com pan ies to th is pe ti­
tioner, dated 10/11/1993, (2A2) s ta tes that, she is transfe rred  
from  the fo rm er com pany to the new com pany wh ich w ill o ffe r 
em ploym ent to her on the sam e te rm s and cond itions and  
that the new com pany would recogn ize he r pas t se rv ices w ith  
the fo rm er company. The pe titione r has accep ted  em p loy ­
ment under the new com pany on the te rm s and cond itions  
set ou t in 2A2. T he rea fte r KLM has o ffe red em p loym en t to  
th is pe titioner as cus tom er serv ice supe rv iso r from  1/10/1995  
on the term s and cond itions se t ou t in le tte r o f appo in tm en t 
marked 2A5. The  pe titione r has accep ted the  o ffe r o f em p loy­
m ent m ade by the KLM . Th is  pe titione r has tendered he r res ­
ignation from  the post she held a t C a rsons A irlines Serv ices  
Lim ited (2A6). Her se rv ices we re  te rm ina ted  by the  KLM  
from 1/5/1997.

(3) Petitioner Abeywardana
Her case is s im ila r to  the case o f pe titione r P iyatillaka. 
A beyw a rdana  has se rved  the  C a rson  C om pany  from  
23/1 /1989. In O ctobe r 1995 she has accep ted em p loym en t 
under the KLM . Her le tte r o f appo in tm en t issued by the KLM  
is marked 3A5. H e r se rv ices we re  te rm ina ted  w ith e ffec t from  
1/5/1997 due to the suspens ion  o f KLM fligh ts  to and from  
Colombo.

(4) Petitioner Kurnudini Fernando
She has jo ined the Ca rsons C om pany in Ju ly  1988. In her 
affidavit she has sta ted tha t in 1995 when Carson A irline
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Services L im ited attem pted to te rm inate her services, she  
made an app lica tion to the Labour Tribunal for relief and the 
KLM and Carsons com pany paid Rs. 100,000/- to her in se t­
tlem ent o f th is case. Docum ent 4A5 indicates that in addition  
to th is paym ent the KLM offered em ploym ent to her and she  
has accepted em ploym ent under the KLM with effect from  
18th March 1995 on the term s and conditions setout in the 
le tter o f appo in tm ent 4A6. Her serv ices had been term inated  
w ith e ffect from  1/5/1997 due to the suspension o f KLM A ir 
Services to Co lombo.

(5) Petitioner Maussawa '
He was em ployed by the Carsons Company from  Septem ber 
1984. H is case is s im ila r to the cases of the others and he 
has accepted em ploym ent under the KLM w ith effect from  
1/10/1995. H is serv ices were term inated w ith effect from  
5/1 /1997 fo r the same reason given in the case o f the others.

(6) Petitioner Harold Fernando
He has accepted em ploym ent under the KLM w ith effect from  
20.3 .1996. Un like the o thers he had no connections w ith the  
Carsons Com pany prio r to his appo in tm ent to the serv ice of 
the KLM . H is serv ices too were term inated w ith e ffect from  
1/5/1997 due to the suspension o f KLM A ir Services to and  
from  Colombo.

Aga ins t the te rm ina tion o f his serv ices, pe titioner L iyanage has  
com pla ined to the C om m iss ioner o f Labour and the others have  
a lso made separa te  com pla in ts . The ir com pla in ts were inquired  
in to  to g e th e r by the  A ss is ta n t C om m iss ione r o f Labour, 
S a rana tis sa , the  2nd  re sponden t and his repo rt to the  
C om m iss ioner o f Labour has been marked and produced in these  
proceed ings as 1R3 by the 1 st respondent. Accord ing to the rec­
om m enda tions m ade by the 2nd respondent he has proceeded on 
the basis tha t the pe titione rs ’ se rv ices w ith the KLM has com ­
menced from  the da tes specified in the letters o f appointment. He 
has made recom m endations fo r the paym ent o f com pensation hav­
ing taken into accoun t w he the r they have subsequently found  
em p loym en t o r not. The Com m iss ioner o f Labour having cons id ­
e red the report o f the recom m endations has approved the 2nd  
responden t’s recom m endations and made his o rde r accordingly.
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One o f the com p la in ts o f the pe titione rs is tha t the  dec is ion  o f 
the 1st respondent v io la tes the p rinc ip le  tha t ‘he who dec ides m ust 
hear’. In th is  case the fu ll report o f the  2nd responden t to  the 1st 
respondent has been produced be fo re  th is  Court. In h is report the  
2nd respondent has  dea lt w ith  the  a rgum en ts  m ade on beha lf o f the  
petitioners tha t the ir se rv ices w ith  the  ‘fo rm a l’ appo in tm en ts  issued  
by the Carsons Com pany w as a lso a period o f serv ice in the se r­
vice o f the KLM, the 3rd respondent. U nde r section 12 o f the  
Term ination o f Em p loym en t o f W orkm en A c t (Term ination Act) the  
Com m issioner has the pow e r to ho ld an inqu iry necessary  fo r the  
purposes o f the Act. Term ination o f em p loym en t con tra ry  to the p ro ­
v is ions  o f the  A c t is one  m a tte r in re spec t o f w h ich  the  
Com m issioner is em powered to ho ld an inquiry. In te rm s o f section  
11 (2) o f the Act, the C om m iss ione r is em powered to de lega te  any  
power, function o r du ty  im posed o r con fe rred  on him  to any o ffice r 
of the Labour Departm ent. Thus he has the pow e r to  de lega te  the  
function o f hold ing an inqu iry  to  an A ss is tan t C om m iss ione r o f 
Labour. The pe titioners have, w ithou t any ob jec tion  partic ipa ted in 
the inqu iry held by the 2nd respondent.

The copy o f the report subm itted by the  2nd responden t to the  
Com m issioner con ta ins the 2nd responden ts  recom m enda tion  w ith  
his reasons fo r such recom m endations. The  endorsem en ts  m ade  
by the C om m iss ioner in the report in respec t o f the case o f each  
petitioner ind ica tes tha t he has addressed his m ind to the facts , 
reasons and recom m endations se t ou t in the  report. It is not a  
requirement tha t the C om m iss ione r shou ld  h im se lf conduc t an  
inquiry under the Act. He is com pe ten t to de lega te  tha t task to an  
officer o f the Labour Departm ent. In fac t cons ide ring  the num ber o f 
compla in ts tha t may be rece ived by the C om m iss ione r unde r the  
Act a t any p a rtic u la r tim e  it m ay not be poss ib le  fo r the  
Com m issioner to hold an inqu iry in respect o f each com p la in t. It is 
therefore com pe ten t fo r him  to ge t one o f h is o ffice rs to inqu iry in to  
the matter. W ha t is im portan t is tha t in m ak ing his o rde r he shou ld  
consider the report p resen ted by such officer.

There is no requ irem en t unde r the A c t fo r the C om m iss ione r to  
give reasons fo r h is dec is ion . Bu t the p resen t jud ic ia l trend is tha t 
natural justice  requ ires h im  to g ive reasons. Karunadasav Unique 
Gem Stones Limited and others (1997) 1 LR 256. If the report sub ­
m itted to him  by the o ffice r w ho conduc ted  the inqu iry  con ta ins the
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reasons fo r the find ings and the recommendation and if the  
Com m iss ioner agrees w ith  the find ings and recommendations  
the re is no necessity  fo r him  to g ive separate reasons. He, by his 
approva l o f the report, may ‘adop t’ the reasons conta ined there in.
It is su ffic ien t com pliance w ith  the duty to give reasons. In th is case  
the Com m iss ioner has p laced before Court the report o f the 2nd  
respondent. H is o rde r has been made on the acceptance o f the 
find ings o f the 2nd respondent. There fo re  his o rde r cannot be 
assa iled on the basis tha t ‘he who decides m ust hear’ .

In th is app lica tion the cases o f the 1st petitioner L iyanage and 150 
the 6 th pe titione r Haro ld Fernando are d iffe rent from  the cases o f 

' the o the r petitioners. 1 st pe titione r’s firs t appo in tm ent was by the  
KLM in 1983 a t Oman. Tha t was a tim e during wh ich the KLM did 
not have a b ranch in Sri Lanka. Thus it was a contract w ith a fo r­
e ign com pany in a fo re ign country. The Com m issioner has rightly  
sta ted tha t the 1 st pe titione r’s con trac t o f em p loym ent fo r KLM in 
Oman is like any o the r con trac t o f a local em ployee abroad fo r ser­
v ices abroad wh ich was du ly te rm inated in tha t country w ith the  
paym ent of te rm ina l benefits. There fore his em ploym ent in Oman  
cannot be trea ted as em ploym ent in Sri Lanka fo r the purposes o f 160 

the Term ination Act. H is em ploym ent in Sri Lanka cannot be trea t­
ed as a con tinua tion o f his em ploym ent commenced in Oman. His 
appo in tm en t (1A2) is a separa te appo in tm ent and for the purposes  
of the Term ination Act, his em ploym ent in Sri Lanka has com ­
menced on ly in April 1995. Having taken into consideration that he 
has ob ta ined em p loym en t a fte r the term ination of his services by 
the KLM the C om m iss ioner has awarded as compensation four 
m onths sa la ry to him  fo r his serv ice o f one year and eleven months  
w ith the KLM.

The 6th pe titione r’s em p loym en t w ith the KLM has commenced 170  

on ly in March 1996. The Comm issioner, having taken into account 
tha t the 6th pe titione r has obta ined em ploym ent in 1996 has award­
ed him three m onths sa la ry as com pensation for his 13 months ser­
vice.

The cases o f the o ther petitioners were tha t though the ir initial 
appo in tm ents were under ‘fo rm a l’ le tters o f appo in tm ent issued by  
Carsons Company, they were in fact the em ployees o f the KLM. In 
support o f th is con ten tion they have urged the fo llow ing grounds.
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1. The KLM issu ing its iden tity  ca rds to  them  when they were  
in the serv ice o f the Carson Company.

2. T ra in ing g iven to them  by the KLM and the ce rtifica tes  
issued fo r sa tis fac to ry  serv ices.

3. Bonus paym ents to them  by the  KLM .
4. Certifica tes issued to them  on the  bas is tha t they  have been  

in the serv ice o f the KLM fo r the  pe riods se t ou t in those ce r­
tificates.

The letters o f appo in tm en t ve ry  c lea rly  ind ica te  tha t the 2nd to  
5th petitioners have been em p loyed by the  Ca rsons com pan ies. 
Their sa laries were paid by those com pan ies. The pe titioners were  
members o f the Carsons Adm in is tra tive  O ffice rs  P rov iden t Fund  
Scheme. Em ployers con tribu tion  to the P rov iden t Fund was pa id  by  
those com panies. On th is m ateria l it is c lea r tha t the pow er to te r­
m inate the serv ices o f the pe titioners was a lso w ith those com pa­
nies. Thus the Carsons C um berba tch C om pany in the firs t s tage  
and Carsons A irline Serv ices L im ited a t a la te r s tage w as the  
em ployer o f the pe titioners (2-6)in  fac t and in law.

There is no doubt tha t the 2nd to 5th pe titione rs  have been per­
form ing the serv ices connected  to the  a irline  se rv ices o f the  KLM . 
They have perfo rm ed those du ties as em p loyees o f the Genera l 
Sales Agen t fo r the KLM . They have been g iven tra in ing  by the  
KLM as they were hand ling the w o rk  connec ted  w ith  the a ir se r­
v ices o f the KLM . The re fo re  the ce rtifica tes and o the r tes tim on ia ls  
issued by the KLM are not item s o f ev idence wh ich  ind ica te tha t the  
petitioners we re  em ployed by the KLM . The  bonus paym en t too  
cannot be regarded as paym en ts m ade in the d ischarge o f an  
em p loye r’s ob liga tion to  its em p loyees. A  bonus is an ex gratia 
payment. As a lready s ta ted the pe titione rs  as em p loyees o f the  
KLM ’s G enera l Sa les Agen t have pe rfo rm ed du ties connected  w ith  
the KLM A irline Services, a bonus paym en t in apprec ia tion  o f the  
serv ices o f the pe titione rs canno t be regarded as a paym en t m ade  
in te rm s o f a con trac tua l ob liga tion .

The KLM has issued the ir identity cards to the pe titioners wh ile  
they were the em ployees o f Ca rsons com pan ies. It is true tha t usu ­
ally an identity card is issued by the em ployer. In th is instance all 
other ev idence ind ica te tha t the pe titione rs  were the em p loyees o f
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the Carson com panies. The petitioners, being persons handling  
m atters re la ting to a irline serv ices necessarily have to have dea l­
ings w ith a irports  wh ich are usua lly restricted areas. The posses­
s ion o f an identity cards issued by the KLM is an indication tha t they  
are persons engaged in the serv ices connected to the KLM. 220 

The re fo re  the  identity card is a means o f identifying them  w ith the  
serv ices o f the KLM . Thus the docum entary ev idence such as the  
le tte rs o f appo in tm en t issued by Carsons Gumberbatch Lim ited and 
Carsons A ir Serv ices L im ited, paym ent of sa laries and the em ploy­
ers con tribu tions to the p rov iden t fund unm istakab ly po in t to the  
fa c t the pe titioners we re  the em ployees o f those companies. 
Letters o f res ignation tendered to the Carsons A ir L ines Services  
(such as 2A6) before the pe titioners jo ined the KLM very clearly  
ind ica te tha t before they jo ined the KLM in 1995, they themselves  
accepted the position tha t they were the em ployees o f the Carsons 230 

com pan ies. Acco rd ing  to the ev idence p laced before the Inquiry  
O ffice r the  2nd to  5th pe titioners have become em ployees o f the  
KLM  on ly from  1995 and the KLM becam e the ir em ploye r w ith in the  
meaning o f the Term ination Act on ly a fte r it issued the le tters of 
appo in tm en t to them  in 1995.

In decid ing w he the r a particu la r person is an em ploye r w ith in the  
meaning o f the Term ination Act, the Com m issioner of Labour is 
bound by the con trac t o f em ploym ent. The Act conta ins a statutory  
lim ita tion o f the em p loye r’s right to te rm inate the services of the 
em ployee . In v iew  of the specia l restric tions imposed b y  the Act 240 

with regard to the te rm ina tion o f serv ices, an em p loye r’s right to te r­
m inate the serv ices in accordance w ith the terms of the contract of 
em p loym en t is s ta tu to rily  modified to tha t extent. W hatever may be 
the con trac tua l te rm s w ith regard to the term ination of services, the 
C om m iss ioner o f Labour has the power to grant relief if the te rm i­
nation is in v io la tion o f the p rov is ions of the Term ination Act. But in 
o the r respects such as fo r exam ple fo r the determ ination whether a 
person is an em p loye r w ith in  the meaning of the Term ination Act 
the C om m iss ione r o f Labour is bound by the term s o f the contract 
o f em ploym ent. H is pow e r to g ran t re lie f no tw ithstand ing anyth ing 250 

to  the con tra ry in any ag reem ent is lim ited to s ituations where te r­
m ination has been e ffected con tra ry to the provisions o f the Act 
a lthough such te rm ina tion is w ith in  the power ava ilab le to an  
em p loye r under the con trac t o f em ploym ent.
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In th is instance, the C om m iss ione r has acted w ith in  his powers, 
has taken all re levant m atters into cons ide ra tion  and has com e to  
the correct conclus ion tha t fo r the purposes o f the Term ination Act, 
the 3rd respondent KLM becam e the em p loye r o f the pe titioners  
only a fte r the KLM d irec tly  em ployed them  on le tters o f appo in t­
ment issued in 1995 (in the case o f the 6th pe titione r from  1996). 260

In com puting the com pensa tion  payab le to the petitioners, the  
Comm issioner has taken into account the reason fo r the te rm ina ­
tion o f serv ices, the period o f serv ice o f each pe titione r and the  
age, the ir p resen t em p loym en t o r the fac t tha t they rem ained unem ­
ployed and com puted the am oun t payab le  to each pe titione r as  
compensation. The pe titioners have not es tab lished any reason to  
in terfere w ith the conc lus ions and recom m enda tions g iven by the  
2nd respondent and the decis ion o f the  Com m issioner. Acco rd ing ly  
I d ism iss the app lica tion o f the  pe titione rs . In v iew  o f the un fo rtu ­
nate s ituations in wh ich the pe titione rs we re  p laced due to  reasons 270 
beyond the ir con tro l I m ake no o rde r fo r costs.

Application dismissed.


