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Trusts — Sale of land — Agreement to retransfer — Existing contract — Specific
performance — Trusts Ordinance s. 83 and 3(K) — Prescription.

The 2nd defendant transferred the premises in suit to the 1st defendant by Deed
No. 1389 dated 18.1.47 (P2/2D2). On the same day by Deed No. 1390
attested by the same Notary (and duly registered) the 1st defendant agreed to
retransfer the said premises to the 2nd defendant at the end of 15 years from
18.1.47 on repayment of the consideration of Rs. 3000/-. On 7.4.57 however
the 1st defendant transferred the said premises to the plaintifis by Deed No.
1464 attested by the same Notary. On 18.4.63 the 13t defendant purported to
transfer the same property to the 2nd defendant by Deed No. 4177. The 3rd
defendant claimed to bs tenant of the premises first under 1st defendant but
later he had attorned 1o the 2nd defendant. On the death pending action of the
3rd defendant the 3A and 3B defendants were substituted in her room. Thay
claimed to be tenants under the 2nd defendarit. The plaintifis claimed the land
by purchase and prescription. The 2nd deféndant claimed on the basis of trust
and also re-purchase.

Held:

As the plaintiff had purported to acquire the premigses from the 1st defendant
with notice of an existing contract between the 1st defendant and 2nd
defendant of which specific performance could be enforced the plaintiff held the
property in trust to retransfer the property to the 2nd defendant. s. 93 of the
‘Trusts Ordinance.

The agreeement to retransfer (Deed No. 1390 — P.3) was an existing contract
betwesn the st and 2nd defendants in that the vinculum juris still remained
unloosened at the time of action. The bond remained intact until the contract
was performed or mutually cancelled or set aside by a competent court.

This “existing contract” between the 15t and 2nd defendants was a contract of
which specific performance could be enforced. The plaintiffs bought with notice
of this existing contract. A person is said to have notice of a fact either when he
actually knows the fact, or when, but for wilful abstention or gross
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negligence he would have known it — section 3(K) of the Trusts Ordinance. For
the purposes of 8. 93 of the Trusts Ordinance due registration is notice. The
Deed P3 was duly registered and the plaintiffs would have got to know of P3 if
they had caused a search to be magle in the Land Registry before they bought.
" Hence they had notice. As the plaintiffs held thé property in trust the plea of
prescription fails, They must re-trgnsfer the property to the 2nd defendant.
_Failing that the Registrar of the Court should execute the deed of re-transfer.

Cases refesred to .
1. Thidoris Perera v. Eliza Nona 50 NLR 176

2. Silvav. Salo Nona 32 NLR.81, 86

APPEAL from judgment of the District Judge of Colombo.

N.R.M. Daluwatie P.C. with A. Chinniah for plaintiff — appellants.
F.C. Parera for defendant — respondents.

Cur. adv. vult.

March 30, 1988
- WLETUNGA, J.

The plaintiffs-appeliants filed ttis action seeking a declaration
that they were entitled to the land and premises in suit and for
ejectment of the defendants and damages.

The plaintiffs calimed that the 1st defendant who was entitled
to the said land and premises by right of purchase ard.by
prescription had transferred the same to them by deed No. 1464
dated 7.4.57 {P1} and that the plaintiffs and their predecessors
in title had been in prescriptive possession of the same. They
stated that the defendants who had no manner of right or title
have been in wrongful possession of the same since May. 1966,
to the plaintiffs’ loss and damage at Rs. 35/- p.m.

The .1st defendant did not claim any right or .title to the
premises in suit and denied that he was in possession thereof.
He sought to be discharged from the proceedings.

The 2nd defendant, while admitiing the bare execution of deed
No. 1464 dated 7.4.57 (P1), set out the circumstances in which
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the execution of that deed took place. She stated that. as owner
" of the premises in suit, she sold.and transferred the same to the
Ist defendant by deed No. 1389 dated 18.1.47 (P2/2D2). On
the same day, by deed No. 390-(P3) attested by the samé
Notary .and duly registered, . .the 1st defendant agreed to
retransfer the saud land and premises to the 2nd defendant at the
end of 15 years from 18.1.47. With notice of the said
agreement. the plaintiffs have purported to acquire the same by
deed '‘No. 1484 dated 7.4.57 (P1). The 1st defendant had
thereafter retransferred the premises in suit by deed N6=4177
dated |18.4.63 (2D1) to the 2nd defendant. She claimed that the
plaintiffs held the said land and premises under a constructive.
“trust for her bensfit and sought a declaration to that effect. inher
claim in reconvention. she further prayed for a decree requiring
the plaintiffs to transfer the premises in-suit to her. '

The 3rd defendant’s position was that he was in occupation of
the premises.for over 15 years and was originally a tenant under
the 1st defendant. Subsequently, in or about August, 1962 he
attorned to the 2nd defendant as her tenant and continued to
occupy the said premises bona fide and as her lawful tenant. He
prayed that the plaintiffs” action be dismissed. The 3A and 3B
defendants. who were substituted in place of the deceased 3rd
defendant -agreed to ablde by the answer of the 3rd defendant.

It was~adm|tted that the 2nd defendant was the’ ongmal owner
Y the premises in suit, that the said premises were transferred by
¢he 2nd defendant to the 1st defendant on deed No. 1389 dated

18.1.47; that on the samé day, agreement No. 1390 was entered
into between the 1st and 2nd-defendants, that the 1st defendant
executed deed No. 1464 dated 7.4.57 in favour of the plaintiffs
and that the 1st defendant executed-deed of transfer No. 4177
dated 18 4.63in favour of the 2nd defendant. .

The learned Dastruct Judge. aﬁer trial. held that under the
agreement P3 the 1st defendant was not entitled to transfer4he
premises in-suit to any person until 1962 and -gny such
purported- transferee would be ‘bound by the terms and
conditions of P3 and would hold the said property in trust for the
2nd defendant He furthér held that the plamtlffs did not get valid
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title under'P1 and that the 2nd defendant became.entitled to the

"same under 2D1. He was of the view that the plaintiffs had
neither valid paper title nor ‘prescriptive title and- that the 2nd
defendant was entitled to have a%feed of conveyance in respect
of the said property executed by the plaintiffs in" her favour,
failing which the Registrar of the Court was authorised to
execute such- deed. He held with ‘the 2nd defendant and
dismissed the plaintiffs’ action-with costs.. The present appeal is
from-that order.

Learned President’s Counse! for the appellant-submitted that
as the agreement P3 contemplated a retransfer of the propertyin.
suit at the end of 15 years without claiming any money by way of-
consideration and as the attestation 6f 2D1 shows that the full
consideration.of Rs. 3,000/- had been paid in the presence of
the. Notary, it had no relevance.to the original -agreement P3
which apparently had. got-abandoned. But; 2D1 makes specific
reference to 2D2 on which the 2nd .defendant transferred the
property in suit to the 1st defendant and the attestation of 2D2
.refers to the agreement P3: All three instruments have .been -
attested by the same Notary. One cannot lose sight of the fact
that the property in question was being retransferred after 16
years, when land vatues had appreciated considerably and the
:2nd defendant was paying only the original consideration on P2,
viz. Rs. 3.000/-. This, in my view, indicates that the retransfer is
.referable to the agreement P3.

‘1t was further submitted on behalf of the appellant that the
learned trial judge was in error when he held that the plamtuffs'
held this property in trust for the 2nd defendant .

Under Sectron 93 of the Trusts Ordmance “Where a person
“acquires property with notice that another person has entered
into an existing contract affecting that property, of which specific
performance: could be enforced...the former must hold the"
property for the benefit of the Iatter 1o the extent necessary to
gw& eﬂect to the. c:ontract ' S : _

Provided that in the case of a contract affectung rmmovable
property, such contract shall’ have beeri duly registered- before
such acquisition.”
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. The term ‘existing -contract’ in Section 93 of the Trusts
Ordinance came up._for consideration in Thidoris Perera v. Elize
Nonas,(1) where it was held that the term was used in the sense of
a contract in which the vinculug juris still remains unloosened at
‘the tnme of action. Wessels: Law.of Contract in South Africa was
quoted -there. that -“until the gontract has been. performed or
mutyally cancelled or set aside by a competent court the bond-
which unites the-contracting parties remains intact.”

Thius, in the instant case, -there was an existing contract
between the 1st-and 2nd defendants, under and by virtue of
agreement No. 1390 ‘dated 18.1.47. (P3), requiring, the 1st
defendant to retransfer the said land and premnses to the 2nd
defendant.

This was a contract in relation to which specific performance
could be enforced. Being a. contract affecting immovable
property. it should have been duly registered. The learned trial
judge has examined the question of registration and was
satlsfued that P3 had been duly registered. - .

It was also necessary that- the transferee i.e. the plauntuffs in
this case, should have had notice of the existing contract. Notice
is deflned in’ Section 3 (K} of the Trusts Ordinance. “A person is’
said to have 'notice’ of a fact either when he actually knows that
fact, ior when, but for wnlful abstention from mqunry or gross
neghgence he would have’known it .. .. ..., ." On the facts of
#he present case, but for wilful abstention from inquiry, the
plaintiffs ‘would have known that such a contract’ existed. The
tearned trial judge adverts .to this aspect of the matter when he
states that if the plaintiffs had caused a search to be made atthe
Land Registry. they. would have become aware of the correct
position. Due registration ‘of a contract affecting. land has been
‘held, for the purposes of section 93 of the Trusts Ordinance, to,
be notice. — Silva, v: Salo Nona (2}

All the elements essential for a trust to arise under Section, 93
were therefore present in the instant case. Hence, the learned
trial judge was right when he came to the conclusion that the
plaintiffs held the- property in question. in trust for the 2nd
defendant,
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_Learned counsel.for the appellant furtheér submitted that the
trial judge was ih error when he came to the conclusion that the
1st defendant had duly retransferred the premises in suit. to the
2nd defendant on-2D1 and congequently the plaintiffs have no
" title to thé same. There-is merit in this submission, ‘although it
does not affect the result of the ease. P1. on which the plaintiffs
rely for titlé had been duly registered and did ‘give them legal -
title, subject to P3, the agreement to-retransfer. which had been
prevuously régistered. At the time the 1st defendant executed
2D1 in favour of the 2nd defendant. purporting to retransfer the
- property, he was not-competent to do so as the iegal title was
- already with the piaintiffs. But, that is not to-deny the right of the
2nd defendant to' follow the property under the .agreement P3.
The resulting position is that she failed t0 get legal title under -
2D1.and it is precisely for this reason that it became necessary for.
the 2nd-defendant to pray for a decree requiring the plaintiffs to .
transfer the premises in suit to her, under a valid deed of.
convevance '

The learned. Dlstnct Judge ‘has rightly concluded that the
piaintiffs. in whose favour the property was transferred by the 1st .
defendant on 7 4. 57 by P1. did not have prescnptnve title to the'
same,

Thus the relief granted to-the 2nd defendant to have a deed of
conveyance executed by the plaintiffs in her favour, failing whuch
the Registrar of the Court was to execute such a deed,
warranted by Taw, as the legal title which was with the plaintiffs
would thereby be transferred tothe 2nd defendant.

. For the above rgasons, | affi irm the judgment of the court below
’dusmlssmg the plaintiffs’ action.with costs and allowing the 2nd -
defendant’s claim in reconvention,

- The appeal is dismissed with costs.
DHEERARATNE. J.

| agree
Appeal dismissed.



