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PREMANIE SAMARASINGHE
LEELARAJA SAMARASINGHE
COURT OF APPEAL. o
P.R.P. PERERA, J. AND WIJEYARATNE, J.
CA. APPLICATION No. 587/89 .
' NOVEMBER 06, 1989. -

Family Law - Civil Procedure Code , sections 615 (i) and 618 - Judicial separation - Dowry
- When can dowry property be cla:med ina sun for divorce or separarmn ?- Forlelrure of
benems . :

' Dowry isa marﬁage portion where movable or immovable property is given by aparentor
a third party to a woman in consideration of marriage. The fact that this gift is given in
contemplation of marriage distinguishes it from an ordinary free will gift.

A married woman is capable of acquiring; holding or disposing by will or otherwise any '
movable or immovable property as her separate property as if she were a feme-sole.

When dowry or any portion thereof given on behait of a wife is actually given to or used by
the husband, or if the husband has already derived any benefits therefrom of will derive
in the future any benefits by reason of that marriage, then if the marriage'is dissolved due
1o the fault of the husband, he has to forfeit those benefits.

_ Inan action for judicial separation 100, it would apbear that an order for forfeiture of accrued
beneiits (but not fuiure beneﬁts) could be obtained.

it the marriage is dissclved owm, to the Iault of the husband hs is liable to forien those
benef ts. This could be - -done in one of the following ways -

" (1) Restitution of total property on the basis that it belongs to the wnfe and that the
husband had only the usufruct thereof;
(2)  Where dominium has passed to the husband it oould be reclaumed on the bacls
of forfeiture of benefits; ’ :
(3) - On the basis that the husband holds stich property in trust for the wife; :
(4) . Where cash s given to or expended on his behalf by the wife,-the wife.can ask
" for return of same .on the basis of forfeiture of benefits.
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Under section 618 of the Civil Procedure Code the Court may, if it thinks fit, upon®
pronouncing a decree of divorce or separation, after going into these mattars (i.e. matters
which relate 10 the forfeiture of benefits) at the main trial itself, order the setdement of
property. Questions which can relate to forfeiture of beneﬁts by the guilty spouse could be
put in issue at a trial for divorce or separation.

Per Wijeyaratne, J, “The Roman-Dutch law rule that a guilty party forteits the benefits
. derived from the marriage has long been part of our law and has been recognised as such
by many dedisions of the Supreme Court over the years". To obtain relicf on this basis it
must be shown that there was some matrimonial fault on the part of the guilty spouse by
which he forfeits these benefits for which purpose the other party must pray for a divorce
or separation.

Where the wife has not put matrimonial fault of her husband in issue, she cannot seek
settliement of property on the basis of forteiture of benefits. The defendant petitioner has
not put matrimonial fault of the spouse in issue and is therefor2 not entitled to such relief.
Application dismissed.
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APPLICATION for revision of the order of the District Judge of Colombo.

1.G:N. Jacolyn Seneviratne with F.C. Perera and Miss Damayanthi de Silva tor defendant
- petitioner.

Romesh de Silva P.C. with Jan Fernando and Geethaka (Goonewardena tor plaintiff -
respondent.

Cur. adv. wil.

December 13, 1989.
WIJEYARATNE, J.

The plantiff-respondent (husband) filed this action on 7.11.1984 against
the defendant-petitioner (wife) for a decree of separation on the grounds
set out in the plaint (@ copy of which is annexed, marked “A"). The
defendant-petitioner filed answer denying that any cause of action has
accrued to the plaintiff-respondent to sue her, and prayed that the
plaintiff-respondent’s action be dismissed.
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The defendant-petitioner further averred that she is.entitled to a dec-
laration - '

(a) thatthe legatfitle of the matrimonial home, 66/7, AnandaCoom-
araswamy Mawatha (Green Path), Colombo 3, was in her and
that she is entitied to-the benéficial interest therein. '

(b) -thatshe is entitled to the movables setout in paragraph 29 of the

-answer and the schedule, or the value thereof. , '

(c) . thatshe is-entitied to judgment in a sum of Rs. 30,000 bemg the_’

dowry provided at the time of the. marriage:

On 19.7.1987, when the trial was resumed, learned- counsel for.the
_defendant-petitioner raised issues 4 to 13. Leamed counsel for the
plaintiff-respondent raised objections to issues 9 to 13, which are as_
follows :-

' 9. (&) As set out in paragraphe 9 and 11(a) of the answer, did the
defendant spend monies for the purchase of the land, construc-
tion and improvement of the buildings standing on premises No.
66/7, Green. Paih ?

(b) 1t so, is the defendant entitied to a declaration that the saud
propenty is held in trust for. the benefit of.the,defendant”.

i0. (a) Hnm 1Q/ﬂ o 1984 were ali monies eamed by thp defendant

spent for the purchase of the saidland, construcuon ofthe house. .
on the said land and for eﬂectmg mprovements thereon?

(b) Did the defendant dlrectly or indirectly or in any other way
contribute for the purchase of the said property?

(c) i issues 10(a) and 10(b) are answered in the affirmative, is the
said property held in tfust hy the plamtrﬂ for the benefit of the
defendant? A

11. Inany eventis the défendaht entitled to tﬁe return of the dowry
of Rs. 30, 000’? ' :

12. Isthedefendant enmledto thereturn of the movables menuonnd ‘
in paragraph 3 of the answer and the schedule thereto, or the-
value thereof?.
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13 (a) Are premises No.66/7, Green Path, Colombo 3, the matrimonial
home of the parties ? ‘
(b) It s0, is the defendant entitled to the rights of residence therein?

_ Leamed counsel for the plaintiff-respondent objected to the issues on
the ground that they cannot be set up in a divorce action or in an action
for judicial separation.

The learned Additional District Judge held that these reliefs can be
sought only after the decree absolute has been entered and that section”’
618 of the Civil Procedure Code does not permit these matters to be
raised in this.action.

The learned Additional District Judge relied on the decision of
Senadhipathi v. Senadhipathi (1) and by her order dated 21.7.1989
disallowed the said issues.

Being dissatistied, the defendant-petitioner has tiled this applicationin .
revision.

The defendant-petitioner has also filed an application for leave to
appeal from this order (bearing No. 83/83) and counsel agreed that the
order in the leave to appeal application witl-abide the order in this case.

| have considered the submissions made by Mr. I.G.N. Jacolyn
Seneviraine for the defendant-petitioner and Mr. Romesh de Siiva,
President's Counsel, for the plaintiff-respondent.

The practice of giving dowry on hehalf of a woman has long been
prevalent among the indigenous people of this country (and aiso in the
adjoining Indian sub-continent). The origin is lost in the dim past.

Hayley in his treatise on the Laws and Customs of the Sinhalese
(Kandyan Law) - 1923 Edn. at page 333 - says, “among the Sinhalese the
dowry is an important part of marriage whici is still a matter of arrange-
ment between the bride’s parents and the bride-groom or his family”. This
is in reference to the Kandyan Sinhalese.

The same observation applies to the Low Country Sinhalese. The
practice prevails even more strongly among the Tamil population of this



CA . Premanie Samarasmgho v. Laalara/a samrasmghe (W/eyaratne . 35

country. (See_ sections 1to 6 of the Thesawalaman Code whuch |s '
‘generally applicable to the Tamils of the Northern Province: In. sechon 1
dowry is referred to.as "Chldenam") Amongthe Muslims thereis “Kaikuli"
whlch is a dowry gwen by | the. bnde S parems to the groom, whule "Mahr”
a daughter's share inthe- paremal mhemance is thereby affected as tms s
is an alternative method of providing for her. (See also section 35 of the-
Matrimonial Rights arid Inheritance Ordinance, No. 18 ot 1876, relating °
g (¢] hotchpot or collatnon)

" In Roman: Dutch Law (Wthh is the-common law of this country,
-~ applicable to the Low Country Sinhalese and others not governed in this
matter by their own special laws as set out: above) there was’ “dos" and A
“donatio propter nuptias”.. “Dos” (or dowry) is described by-Voet as..
“property whichiis given by a woman or someone else on:her behalftoa
husband so that he may bear the burden of the marriage” - (23.3.2).

“Donatio propter nuptias” (or donation on account of marriage) is given
from the side of the husband to the wife.by way of return and as security
forthe dowry. (Voet 23.3.21). We are notconcerned withthat aspect here
in this case. '

ln Roman-Dutch Law oo'mmunity of bropehy brevails betWeeh the ‘v
spouses and was pari of our comimon law until its abolition by the
Matrimonial nghts and inheritance Ordmance No..18 of 1876 (sechon

7).

“Dos” (or dowry) could be excluded trom the communlty by ante- ‘_
nuptial ooniraci

"Hahloin his book “The Souih Aftican Law of Husband and Wife™1953, -

* 1st’ Edition, at page 174, says that an ante-nuptial contract is .an-~
agreement between inténding spouses as to the terms and conditions by
which their marviage is to be governed.

. Hahlo'in the same book at.page 203 states that in modern law there

is, to all intents and pumposes, only one form of ante:nuptial contract and .
thatitis one WhICh excludes communﬂy of property and profit and loss and
the marital power of the husband. Anante- nuptnalcontract could alsodeal
with marnage settlements which are given in consuderatlon of marriage.

2-
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These are the variable consequences of marriage in contrast to other
consequences which could notbe varied even by agreemem suchasthe
recuprocal duties of cohabitation, fidelity and support.

AProtessor R.W.Leein his book “An Introduction to Roman-Dutch Law”
5th Edn. - 1953, in Appendix “A” at page 414, gives the form of such an
ante-nuptial contractin South Africa signed before a notary public and two
attesting witnesses by a man and a woman about to enter matrimony.

Thus a gift like “dos” (or dowry) could be excluded from the community
of propenty by a settlement under such an ante-nuptial contract. 1t is
necessary to understand this historical background as our Civil Proce-
dure Code refers to settlements of property, ante-nuptial settlements and
post-nuptial settiements. :

Since community of property of spouses is no longer a pan of our law,
there is no necessity for spouses normally to enter inio such ante-nuptial
contract; but there could be ante-nuptiai settlements or post-nuptiai
settlemenis of properly.

Giving of dowry is such a marriage settlement. Dowry is a marriage
ponion where movable or immovable property is given by a parent or a
fn! -party to a woman in consigeration of marriage.

The fact that this gift is given in contemplation of marriage distin-
guishes it from an ordinary free will gift. A dowry is a gift created for the
marriage. If this dowry or any portion thereof is given to the woman and
remains her own separaie property, then no problem can arise if and
when a divorce does take place. (See Fernando v. Fernando, (2)).

In this country, for example, a woman can be given cash, jewellery, a
parcel of land, a house, furniture, a motor vehicle, stocks, bonds and
company shares as dowry. It these remain in her name and are so
registered, then there is no probleminthe event of adivorce. They remain
her own separate property.

Section 5(1) of the Married Women's Property Ordinance, No. 18 of
1923, lays down that a married woman shall be capable of acquiring,
holding or disposing by will or otherwise any movable or immovable
propery as her separate property as if she were a feme-sole.
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Section 7 lays down that a married woman shall be entitled to have and
to hold as her separate property and to so dispose movable and
immovabie property which shall belong to her at the time of marriage or
which is acquired by her or devolves upon her after marriage, includirig
" earnings and property gained or acquired by her in any employment,

trade or occupation or by the exercise of any lrterary, amsnc or scuentmc
skill. ,

Section 13 makes similar provision in the case of ba'nk deposits,
shares, stocks, debentures or other interests in any oorporation com-
pany, public body or society. : v

However, when this dowry or any portion thereof (gwen on behalf of a
wife) is actually given to or used by the husband, or if the husband has’
already derived any benefits therefrom or will derive. in the future any
benefits by reason of that marriage, then if the marriage is dissolved due
to the fault of husband, he has to forfeit thqse benetits.

in an action for judicial separation too, it would appear that an order
for forfeiture of accrued benefits (but not future benefits) could be
obtained. (See Hahlo in the same book at 248 and 363). Inrespect of such
property the wife has the right to recover such property even if the
dominium has passed o the husband. The character of dowry D property
does not change merely because the property given as dowry is used or -

invested in some other form of property.

The Roman-Dutch Law rule that a guilty party forfeits the benefits
derived from the marriage has long been part of our law and has been
recognised as such by many decisions of the Supreme Court over the
years.

Habhlo in the same book at page 362 says -

“The effect of a divorce on the property rights of the spouses
depends upon whether they were married in or out of community of
property. If turther depends upon whether or not an order for forfeiture
of benefits was made against the defendant.

Since the law considers fhat'a spousé should not ‘be allowed to
benefit financially from a marriage which has been wrecked through
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. his (or her) fault, the plaintiff, in an action for divorce on the grounds of
adultery or malicious desertion, may claim as against the defendant
the forfeiture of all-financial benefits, past and future, which the atter .
has derived from the marriage or is to derive-from the marriage in

“future, whether by way of community of property-or under an ante-
nuptial contract. An order for forfeiture of benefits will not be made by

- the court’ unless it is claimed by the planrmﬁ but if it is claimed and a
divorce is gramed the court has no dlscreuon to withhold the order.”

| might, mention that some changes have been effected since then in
South African law bythe enactment in that oountry of the Divorce Act, No.
70 of 1979 (section 9).

: roreXample inthis country, a husband couldbe given by way of dowry
from or on behalf of the wife a house or parcel of land or cash. With the
cash he may have bought a house or a motor vehicle in his name. During
the marriage the wife may have contributed her earnings for a similar
purpose by the husband. The wife may have even contributed her money
for the -building of a house by the husband. Then it the marriage is
dissolved owing to the fault ot the husband he is liable to torfeit those
benelits.

Then the nexi question ihat afises is in what form such refie! shoutld b
claimed in an action. It seems to me that this could be done in one of the
{ollowing ways :-

{1) Forthe restitution of total property on the basis that it belongs to
the wife and that ihe husband had only the usutruct thereof. (See
the -observations of Maartenz, J., in Karunanayake v.
Karunanayake, (3) and the unreporied case of Cooray v. Lili de
Silva (4).

(2) Where the dominium has bgssed'to the husband, it could be re-
claimed on the basis of forfeiture of benefits.

(3) - Onthe basis that the husband holds such property in trust for the
wite. This is on the basis that though the legal title is in the
husband, the wife is entitied to the beneficial interest therein.
Section 83 of the Trusts Ordinance is relevant and applicable. In
this case issues 9 (b) and 10 are on the basis of a trust.
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See the judgment of Wimalaratne, J., in the case of Abeyratne

v. Nanda Wickremaratne (5), where it was heid that the money.

given to the husband and which was used by him to purchase a
- car was held in trust for the benefit of the wife.

(4) . Where cash s givento or expénded on his behalf by the wife, the
wife can ask for return of same on the basis of forfeiture of
benefits. (See the decisionin Grace de Alwis vs. Walter de Alwis,

(6)).

Itis precisely for this type-of forfeiture of benefits that issues.Nos. 9t
13 have been framed in this case on.behalf of the defendant wite.

Inthe case of Fernando vs. Fernando (2) it was held that the statutory
provisions in sections 617 and 618 of the former Civil Procedure Code
have not abrogated the remedies available under the common law and
that the parties should elect to claim either the remedy under the common
law or those available under thé Civil Procedure Code.

It is also appropriale to add at this stage that section 23 (1) of the
Married Women's Property Ordinance, No. 18 of 1923, provides-that in
any question between husband and wife as to the title or possession of
property, either party or any such bank, comporation, company, public
body or society as aforesaid, in whose books any stocks, funds or shares
of either party may be standing, may apply by petition by way ot summary
procedure to the District Court and the District Judge may make such
order as he thinks fii after inquiry. it is doubtful whether this section can
be used where the husband and the wife have been divorced.

Then the important question arises whether those matters covered by
issues 9 to 13 can be set up in a divorce action or an action for 1udncnal .
separation.

The learned Additional District Judge followed the decision in
Senadhipathi v. Senadhipathi (1) and held that they cannot be set up in
the present case. Inthat case where the plaintitt (wife) sued the defendant -
(husband) for adivorce onthe ground of malicious desertion and adultery,
and the defendant counter-claimed for divorce on the ground of plaintiff's
adultery and in his answer claimed similar reliefs as covered by issues 9
to 137in this case. Soentsz, J., held that these matters cannot be
introduced into the trial of a divorce case.
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The main question to be decided in that case related to the amount of
stamp duty for the appeal. For the purpose of that decision Soertsz, J.,
(with Hearne, J., agreeing) held that these matters cannot be introduced
~ into the trial of a divorce action. He carefully analysed sections 597, 607
and 608 of the Civil Procedure Code and heid that these sections did not’
contemplate any bther_kind of relief, and also held that section 36 of the
-.Civil Procedure Code did not apply to matrimonial actions.

Wujeyewardene. J., (ashethenwas) in a dissenting judgment held that
section 598 of the Civil Procedure Code merely enlarges the rights of a
~ party with regard to joinder of causes of action and does not have the
effect of preventing a plaintiff from joining several causes of action as
contemplated by section 36 of the Civil Procedure Code. He stated, “iam,
- therefore, ef opinion that in the case, contemplated by me, the wife could
- in accordance with law make a claim in respect of movable property,
subject of course to the nght of the count under section 36 to order a
separate trial.”

However, since then, by amending Law, No. 20 0f 1877, some of these
sections have been amended or repealed.

Sections 597, 607 and 608 of the Civil Procedure Code in force now .
leave these sections unchanged except that sections 597 and 608 have
been sub-divided and new subseciions have been added, which are
numbered as 597(2) and 608(2) respectively.

Sections 597(2) lays down that the Congciliation Board Act shall not
apply to matrimonial actions. Sectiorf 608(2) provides that under certain
circumstances a decree of separation could iead io a decree of dissolu-
tion of marriage.

The old section 615 has been replaced with a new section 615 The
new sectlon 615 (1) reads as follows -

Sec. 615( 1) new. ‘The oourt may, it it thinks fit, upon pronouncing
a decree of divorce or separation, order for the benefit of either
spouse or of the children of the marriage or of both, that the other
spouse shall do.any one or more of the following :-
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(a) . make such conveyance Qr semement as the court lhmks -
reasonable of such property or any part thereof as he may -

. -~ be entitled to;

{b) pay agross sum-of money;

(¢}, pay annually or momhly such sums of 1 money asthe court

~ .- thinks reasonable;"

(0 secure the payment of such 5ums of money as may.be:
ordered under paragraph (b)-or. paragraph (c) by the hy-
,pothecatron of immovable propeérty or by the execution of a

, bond with orwithout suireties, or by the purchase of apolicy
or annuity in an insurance company or other institution-
approved by court.”

Sectron 616 and 617 have been repealed (the latter section gives the -
courtpowerto orderthe settlement of propeny belonging loan adufterous
wife'in favour of her husband or chrldren)

Sectlon 618 remains unchanged but underthrs section orders relating .
to applrcatron of the property settled can be made only after decree tor
- divorce or-separation.

... How then can court make an order under the new section 615(1) in
respect of property which a party is entitled to or order the payment of
sums of money as the court thinks reasonable except by going into these
~maiters aithe maintriai kseif. in my opinion the words *upon pronouncing -
a decree of divorce or separation” imply that these questions which can
relate to forfeiture of benefiis by the guiity spouse could be put in issue
at atrial for divorce or separation. Though it can embarrass the trial of the
“main issues by introducing a whole volume of other evidence, neverthe-
less it has the follownng advantages - :

(a) The pames are already before coun anditis convement togo into
-these matters in the same case itselt;

(b) - If a separate action is filed for forfeiture of benefits (as has been

.. done inthe cases cited above except in the case of Karunanay-
- akev. Kamnanayake (3)) there will be delay -and expense to be
A mcurred by the pames

In Karunanayake's case a claim for the retumn ot the dowry was
made by the plaintiff wife in the divorce actron agamst her
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. (c)

'husband At the hearing in appeal,. leamed. counsel for the

defendant-appellant had argued that the court having matrimo-
nial lunsdjctton cannottry aclaimtor damages forbreach of trust.
in this case it was heid that the wife was not entitled to recover

'Rs.5,000 given as dowry as movable property vested in-the

husband under section 17 of the Matrimonial Rights and Inheri-
tance Ordinance, No. 18 of 1876 (under which-Ordinance the
parties were married). LT

it couldbe argued that sections 34 and 207 ot the Civil Procedure
Code oblige a party to-set up every kind of relief which could be -
set up Thereby a multuphcuty of actions is avoided.

What is most umponant is the wordmg of the new section 615 (1) of the
Civil Procedure Code which -strongly suggest that -reliefs by way of
tortenture of benetlts could be claimed in an action for divorce or separa-
tion, upon pronouncmg the decree.

l am theretore of the view that these issues 910 13 could be raised in
an action for divorce or judicial separation.

Howevet in this particular case-before us there are two very good
reasons why the matters covered by issues 9 to 13 cannot-be raised in
. the present actvon They are - :

(1)

The detendant-petmone’r in her answer has noi counter-claimed
for a divorce or separation onthe ground of any matrimonial fault
on the part of the plaintitf-respondenti, but has merely asked for
the dismissal of the plaintiff's action. To obtain the kind of reliet
claimed in issues 9 to 13, it must be shown that there was some
matrimonial fault on tne part of the plaintiff-respondent by which

- he forfeits these benefits. For this purpose the defendant-peti-

tioner must pray for a divorce or separation, which she has not
done. :

1f the defendant succeeds in this action, the plaintitt's action will

be dismissed and she will not be entitled to the reliefs claimed by
her.

 If the plaintiff succeeds in the action, then he will obtain judicial

separationon accountof some matrimonial tautt onthepartotthe

defendant.”
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. Therefore the defendam inthis case isonthe horns ofa dnlemma
Whateverthe result of the casewill be, she carinot get the reliefs
setupinissues 910.13. Hence onthis ground these issues cannot
be allowed.

(2) Case'No.Z1/4940of the District Court of Colombo has beenfiled:
‘ by the plaintitf-respondent against'the defendant-petntloner the’
case has been heard and the judgment is reserved in the case.
~ Severalof thei issues framed in that case (for instance-issues 7, -
9, 10 and 12) are identical or “almost identical withissues 910 13
in the present case.

Any court has an inherent power to stdy an action i in one court where
another action on the same subject-matter is pendmg in another court.
-Here-only the |udgment remains to be deliveredini thie other case. Forthis~
-reason too. issues 9 fo 13 cannot be allowed in the present action.:

Therefore, for thesereasons | am of opinionthatissues9 o 13 cannot -
be afiowed in this case and | affirm the-order of the Additional District
Judge dated 21.7.1989 re;ectmg these issues.

The application of the ‘defenidant-petitioner is dismissed with costs
payable to the plamhff respondent

As it was agreed by counsel that leave to appeal application No. 83/
89 will abide the decision in this case, that application” also stands
dismissed.
'P.R.P. PERERA, J. - | agree. .

Application dismissed.



