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Certiorari and  M andam us - W akfs Board - W akfs Tribunal - Muslim 
M osque and  Charitable Trusts or W akfs Act No. 51 o f  1956 as am ended  
by Acts 21 o f  1960 and  33 o f  1982 - Section 9D(1). 9C, 9H(1). 13. 14(1)- 
Trustees - Sheik  o f  Beruw ala - T hakkiya  - “C alipha 'o fM alw ana-A ppea l 
andJud ic ia l Review  - Judgm ents and  orders - Judicature Act S. 23 -Article 
140 o f  the Constitution - Rule 47 o f  the Suprem e Court Rules.

The M uslim Mosque and  C haritable T ru sts  or Wakfs Act provides, inter 
alia, for the registration of M osques, Muslim shrines and  places of 
religious resort. It also provides for the appoin tm ent of trustees of 
registered M osques. In term s of section 14(1) it is the duty of the Wakfs 
Board to confirm  an d  appoin t a person or persons to be a T rustee or 
T rustees of a Mosque as soon as  such  a  m osque is registered in term s 
of section 13. The Wakfs Board is also empowered to revoke the 
appo in tm ent of a  T rustee an d  to appoin t new T rustees.

An appeal lies from the decision of the Wakfs Board to the Wakfs Tribunal 
in term s of section 9H(1) of the Act.

The W akfs Tribunal is estab lished  in term s of section 9D(1) of the 
A m endm ent Act No. 33 1982 w here it is s ta ted  th a t the m em ber of the 
T ribunal shall be appointed  by the Jud ic ia l Service Com m ission. Section 
9G provides th a t in all proceedings u n d er the Act the Tribunal shall 
follow the procedure of a  D istrict C ourt. It is fu rther provided th a t the 
T ribunal shall have all the  powers of a  D istrict C ourt as provided for in 
the Civil Procedure Code in regard to the execution of orders and 
judgm ents.

U nder section 55A in troduced by the A m endm ent Act No. 33 of 1982 
every order m ade by the T ribunal is deem ed to be an  order m ade by a 
D istrict Court. This will a ttrac t the provisions of Section 23 of the



CA Halwan and Others u. Kaleelul Rahuman (S.N. Silva, J.) 51

Ju d ica tu re  Act an d  a  party  d issatisfied  w ith an  o rder will have a  right of 
appeal to the Appeal C ourt. However the  provisions in  re la tion  to appeals 
from judgm en ts of the  D istrict C ourt have no t been  b ro u g h t in b u t only 
the provisions in relation to appeals from  o rders have been  m ade 
applicable. The provisions of the  Civil Procedure Code th a t relate 
exclusively to appeals from an y  order of an  original co u rt an d  the 
common provisions w ith regard  to  appea ls from  any  order an d  any  
judgm ent of su ch  court, will apply m u ta tis  m u tan d is , to  an d  in relation 
to an appeal from an  o rder of the T ribunal.

Unlike in England w here the  b asis  of review by th e  Prerogative w rits is 
the common while appea ls are  in te rm s of the  s ta tu te  in  Sri L anka both 
remedies are s ta tu te  based . In o u r contex t it is app rop ria te  to describe 
the appellate ju risd ic tion  as the  o rd inary  ju risd ic tio n  an d  review by way 
of writs of certiorari, prohibition  an d  m an d am u s (vide section  140 of the 
Constitution) a s  the  ex trao rd ina iy  ju risd ic tion .

A part}' dissatisfied w ith ju d g m en t or order, w here a  righ t of appeal is 
given either directly or w ith leave obtained  h a s  to invoke an d  p u rsu e  the 
appellate ju risd ic tion . W hen su ch  a  p a rty  seeks jud ic ia l review by way of 
an  application for a  writ, he h a s  to es tab lish  an  excuse for h is  failure to 
invoke and  p u rsu e  the  appella te  ju risd ic tion . S uch  excuse shou ld  be 
pleaded in the  petition seeking jud ic ia l review an d  be supported  by 
affidavits and  necessary  docum ents. The sam e princip le is applicable to 
instances w here the law provides for a  righ t of appeal from a  decision or 
order of an  in stitu tion  or a n  officer, to a  s ta tu to ry  trib u n a l. The reason 
is tha t su ch  appellate procedure  a s  estab lished  by law being the 
ordinary procedure shou ld  be availed of before recourse  is h ad  to the 
extraordinary ju risd ic tion  by way of jud icial review as provided in Article 
140 of the C onstitu tion .

W hen notice of appeal o r a  leave to application  is filed, it is a  first step  
taken to invoke the ju risd ic tio n  of the C ourt. It is incum ben t on a 
petitioner to disclose th is  fact. U nder Rule 47  w here th ere  is a n  averm ent 
th a t the ju risd ic tion  of the  C ourt of Appeal h a s  no t been invoked in 
respect of the sam e m atte r an d  it is false an d  incorrect the  application  can 
be dism issed. Hence for non -d isc lo su re  an d  th e  false an d  incorrect 
averm ent, the  application can  be d ism issed.

Cases referred to :
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3. R.V. Epping  an d  Harlow General Comrs (1987) 3 All ER 257. 262
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R espondents.

Cur. adu. vuIt.

N ovem ber 01, 1991.
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T he eleven p e titio n e rs  filed th is  app lica tion  for W rits of 
C ertio rari a n d  M an d am u s. T he W rits of C ertio rari a re  to  q u a sh  
th e  o rd e rs  d a te d  03. 01. 1988 (P4) an d  06. 04. 1988 (P5) m ade 
by  th e  W akfs B oard  a n d  th e  W akfs T rib u n a l respectively.

T he p e titio n e rs  c la im  to  be  th e  p e rso n s  elected  a s  T ru s tees  
of th e  U lahitiw ela  J u m m a  M osque, M alw ana, by the  J a m a th , 
o n  22 . 12. 1985. They m ad e  a n  app lica tion  to  th e  W akfs Board 
in  te rm s  of sec tio n  14(1) of th e  M uslim  M osque a n d  C haritab le  
T ru s ts  o r W akfs Act No. 51 of 1956 a s  am en d ed  by Act, 
N u m b ered  21 of 1960  a n d  34  of 1982. T he 1st to  5 lh 
R e s p o n d e n ts  f ile d  a n o th e r  a p p l ic a t io n  o p p o s in g  th e  
ap p lica tio n  of th e  p e titio n e rs  for confirm ation  a s  T ru s te e s  an d  
m oving th a t  th e  B oard  confirm s a s  T ru s te e s  th e  p e rso n s  
n o m in a te d  by  a  p e rso n  sty led  th e  S he ik  of B eruw ala. T here  is 
a  s h a rp  conflict in  th e  c la im s m ade  by  b o th  p a rtie s . W hilst the  
p e titio n e rs  s ta te  th a t  th e  m osque  w as c o n s tru c te d  d u rin g  the  
period  b eg in n in g  in  1979 a n d  en d in g  in  1985, th e  1st to 5th 
re sp o n d e n ts  s ta te  th a t  th e  p lace of w orsh ip  is in  fact a 
T h ak k iy a  a b o u t 8 0  y e a rs  old c o n s tru c te d  by th e  S he ik  being  
th e  sp ir itu a l lea d e r of a  p a rtic u la r  re lig ious o rder. It is 
su b m itte d  by  th e s e  R e sp o n d en ts  th a t  th e  S he ik  a n d  h is  
s u c c e s so rs  res id e  in  M aligahena, B eruw ala  a n d  n o m in a te  the  
T ru s te e s  of th e  T h ak k iy a  o n  th e  advise  of a  p e rso n  sty led  the  
“C a lip h a” of M alw ana.

T he W akfs B oard  in q u ired  in to  th e  app lica tion , ob jec tions 
a n d  c o u n te r  ap p lic a tio n  a n d , by  its  o rd e r ‘P 4 ’ re fu sed  to



Halwan and Others u. Kaleelul Rahuman (S.N. Silva, J.) 53CA

confirm  th e  p e titio n e rs  a s  th e  T ru s te e s . T he B oard  fu r th e r  
d irected  th a t  n o m in a tio n s  be  ca lled  for from  th e  S h e ik  for 
p e rso n s  to  be  ap p o in te d  a s  T ru s te e s . It a p p e a rs  th a t  th e  m a in  
b a s is  of th e  dec ision  o f th e  B oard  is th a t  b o th  p a r t ie s  a d m itte d  
th a t  u p to  02. 06. 1985 th e  p rac tic e  h a d  b e e n  for th e  T ru s te e s  
to be a p p o in ted  by  th e  S he ik . T he p e titio n e rs  ap p e a le d  from  
th a t  o rd e r to  th e  W akfs T rib u n a l e s ta b lish e d  u n d e r  sec tio n  9D  
of th e  Act. T he ap p e a l w a s  a rg u e d  before  th e  T rib u n a l a n d  
bo th  p a rtie s  w ere re p re se n te d  by  C ounse l. C o u n se l for th e  
p e titio n ers  su b m itte d  th a t  sec tio n  14(l)(a) o f th e  A ct ap p lie s  
only in  resp e c t of th e  firs t a p p o in tm e n t of T ru s te e s  u p o n  
reg is tra tion . T he T rib u n a l he ld  a g a in s t  th is  su b m iss io n  a n d  
d ism issed  th e  appeal. T he o rd e r  of th e  B oard  w a s  confirm ed  by 
the  T ribunal.

T he P e titioners  filed th is  ap p lic a tio n  o n  22. 07. 1988  a n d  
it w as su p p o rte d  for no tice  on  29 . 07 . 1988. O n th a t  d a y  th e  
C ourt d irec ted  th e  is s u e  of no tice . It is  a lso  reco rd ed  th a t  “a 
s tay  o rd er is e n te red  in  te rm s  o f p a ra g ra p h  ‘c ’. It is  to  be n o ted  
th a t  th e  p e titio n  does n o t c o n ta in  a  p ra y e r  for in te r im  relief a n d  
th a t  p a ra g ra p h  ‘C’ is  a  p ray e r  for co s ts . T he R e sp o n d e n ts  
ap p eared  o n  27. 10. 1988 a n d  m oved for tim e  to  file ob jec tions. 
O n 29. 11. 1988 it w a s  d irec ted  th a t  th e  m a tte r  be  lis ted  for 
hearing , in  J a n u a ry ,  1988. It a p p e a rs  th a t  th is  o rd e r  w a s  n o t 
com plied  w ith . O n 22. 11. 1989 th e  p e titio n e rs  te n d e re d  a n  
am en d ed  p e titio n  w ith o u t no tice  to  th e  re s p o n d e n ts . In  th e  
am en d ed  p e titio n  th e re  is  a  p ra y e r  for a  s ta y  o rd e r  in  re sp e c t 
of th e  o rd er m ark e d  ‘A T  d a te d  04 . 08 . 1988 m ad e  by  th e  W akfs 
B oard  a p p o in tin g  five p e rso n s  a s  t ru s te e s  o n  th e  b a s is  o f th e  
p rev ious o rd ers  ‘P4’ a n d  ‘P 5 ’. T he  m o tio n  for a m e n d m e n t w a s  
su p p o rte d  on  23. 11. 1989 a n d  w h e n  th e  re s p o n d e n ts  w ere  n o t 
p re se n t th e  a m e n d m e n t w as  allow ed. A s ta y  o rd e r  w a s  is su e d  
a s  p rayed  for in  th e  p ray e r  to  th e  a m e n d e d  pe tition . T h is  s ta y  
o rd er h a s  th e re a fte r  b e e n  ex ten d ed  from  tim e to  tim e. The 
re sp o n d e n ts  have filed fu r th e r  o b jec tio n s  to  th e  s ta y  o rd e r  a n d  
to  th e  am en d ed  p e titio n  o n  th e  b a s is  th a t  th ey  d id  n o t receive 
p rio r no tice  of it.
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W h en  th is  m a t te r  w a s  a rg u e d , le a rn e d  P re s id e n t's  
C o u n se l for 1st to  5 th re s p o n d e n ts  ra ise d  a  p relim inary  
ob jec tion  o n  th e  g ro u n d  th a t  th e  p e titio n ers  can n o t seek  to 
cha llenge  th e  o rd ers  m ark ed  ‘P4’ a n d  ‘P5’ by w ay of jud ic ia l 
review  since  th ey  have a  rig h t of ap p ea l to th is  C ourt from  the  
o rd er (P5) o f th e  T ribuna l. It w a s  fu rth e r  su b m itted  th a t  the  
p e titio n e rs  have  so u g h t to  exerc ise  th a t  righ t of appeal, firstly 
by filing a  no tice  of ap p ea l d a te d  14. 04. 88  in  th e  T ribunal an d  
second ly  by  filing a  leave to  ap p e a l app lica tion  on  22. 07. 88 
in  th is  C o u rt (CA/LA 8 6 /8 8 ). A fu rth e r  g round  relied u p o n  by 
th e  re sp o n d e n ts  is th a t  th e  a v e rm en ts  in  the  petition  an d  
affidavit th a t  th e  ju r isd ic tio n  of th is  C ou rt h a s  n o t been  
p rev iously  invoked is inco rrec t. It is su b m itted  th a t  the  
p e titio n e rs  h a d  to m ak e  a  full d isc lo su re  regard ing  the  s tep s  
ta k e n  by  th em  to  file ap p e a ls  from  th e  im pugned  order a n d  th a t  
th e  ap p lica tio n  sh o u ld  fail for a  co n trav en tio n  of Rule 47 of the  
S u p re m e  C o u rt R ules. L earned  C ounse l a lso  com plained  of the  
m a n n e r  in  w h ich  th e  am en d ed  p e titio n  w as filed an d  in terim  
relief o n  th e  am en d ed  p e titio n  o b ta ined , w ith o u t notice to 
them .

L earned  P re s id e n t’s  C ounse l for th e  pe titio n ers  su b m itted  
th a t  th e  ju r isd ic tio n  of th is  C o u rt is n o t invoked by m erely 
filing a n  ap p lica tio n  for leave to  ap p ea l or by serving a  notice 
of ap p e a l, if n o th in g  fu r th e r  is done  by  th e  a p p e llan ts  to 
p ro se c u te  th e  appeal. It w as  fu r th e r  su b m itte d  th a t  th ere  is an  
am b ig u ity  in  th e  p rov isions of sec tion  55A of th e  Act w hich 
p rov ides for a n  ap p e a l a n d  th a t  th e  p e titio n e rs  can n o t be 
fau lted  for n o t re so rtin g  to  th a t  p rocedu re .

I have  carefu lly  co n sid e red  th e  su b m iss io n s  b o th  oral an d  
w ritte n , a d d re s se d  by  lea rn ed  P re s id e n t’s  C ounse l regard ing  
th e  p re lim in a ry  o b jec tio n  ra is e d  by  le a rn e d  P re s id e n t’s 
C o u n se l for th e  1st to  5th R esp o n d en ts .

T he M uslim  M osque a n d  C h aritab le  T ru s ts  o r W akfs Act 
p rov ides in te r  a lia , for th e  reg is tra tio n  of M osques, M uslim  
s h r in e s  a n d  p laces  of re lig ious reso rt. It a lso  provides for the  
a p p o in tm e n t o f T ru s te e s  of reg is te red  M osques. In  te rm s of
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section  14(1) it is  th e  d u ty  o f th e  W akfs B oard  to  confirm  a n d  
appo in t a  p e rso n  o r p e rso n s  to  be a  T ru s te e  o r T ru s te e s  of a  
M osque a s  so o n  a s  s u c h  a  M osque is  reg is te red  in  te rm s  of 
Section 13. T he W akfs B oard  is a lso  em pow ered  to  revoke th e  
ap p o in tm en t of a  T ru s te e  a n d  to  a p p o in t new  T ru s te e s . The 
pe titioners  a d m it th e  ju r is d ic tio n  of th e  B o ard  in  th e  m a tte r  of 
confirm ation  a n d  a p p o in tm e n t of T ru s te e s . T hey  invoked  th e  
ju risd ic tio n  of th e  B oard  in  th is  reg a rd  by th e ir  a p p lica tio n  for 
confirm ation  a s  tru s te e s . W hen  o b jec tio n s  w ere  ra ise d  they  
p artic ipa ted  in  a  p ro tra c te d  in q u iiy  before th e  B oard  in  reg ard  
to the  m atte r . W h en  th e  B oard  h e ld  a g a in s t  th e  P e titio n ers  
they appealed  to th e  T rib u n a l in  te rm s  o f sec tio n  9H(1) o f th e  
Act.

The W akfs T r ib u n a l is e s ta b lish e d  in  te rm s  of sec tion  
9D(1) of th e  A m en d m en t Act No. 33  of 1982 w h ere  it is s ta te d  
th a t  th e  m em b e rs  of th e  T rib u n a l sh a ll be  a p p o in te d  by  th e  
Ju d ic ia l Service C om m ission . S ec tio n  9G  p rov ides th a t  in  all 
p roceed ings u n d e r  th e  A ct th e  T rib u n a l sh a ll  follow th e  
p rocedu re  of a  D is tr ic t C ou rt. It is fu r th e r  p rov ided  th a t  th e  
T ribuna l sh a ll have  all th e  pow ers of a  D is tr ic t C o u rt a s  
provided for in  th e  Civil P ro ced u re  C ode is reg ard  to  th e  
execu tion  of o rd e rs  a n d  ju d g m e n ts .

S ection  55A a lso  in tro d u c e d  by th e  A m en d m en t Act No. 33  
of 1982 s ta te s  a s  follows:

“55A. E veiy o rd er m ad e  by  th e  T rib u n a l sh a ll be  deem ed  
to be a n  o rd er m ad e  by  a  D is tr ic t C o u rt a n d  th e  p rov isions of 
the  Civil P rocedu re  C ode govern ing  a p p e a ls  from  o rd e rs  a n d  
ju d g m e n ts  of a D is tr ic t C o u rt sh a ll, m u ta tis  m u ta n d is , app ly  
to a n d  in  re la tio n  to  a p p e a ls  from  o rd e rs  of th e  T r ib u n a l’’.

T h is sec tion  c o n ta in s  two m a in  e lem en ts . T he firs t is 
su b s tan tiv e  in  n a tu re . It d eem s every o rd er m ad e  by the  
T ribuna l to be a n  order  m ad e  by a  D istric t C ou rt. T h is  will 
a ttra c t  th e  p rov isions of sec tio n  23  of th e  J u d ic a tu re  Act a n d  
a  p a rty  d issa tis fied  w ith  a n  order  will have  a  r ig h t of ap p ea l to 
th is  C ourt. T he second  e lem en t is p ro ce d u ra l in  n a tu re  a n d  it
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s ta te s  th a t  th e  p rov isions of th e  Civil P rocedure  Code “shall 
m u ta tis  m u ta n d is , app ly  to a n d  in  re la tion  to orders of the  
T rib u n a l”.

T he su b m iss io n  of lea rn ed  P resid en t’s C ounsel for the  
p e titio n e rs  is th a t  th e  w ords p reced ing  the  foregoing w ords 
th a t  refer to “th e  p rov isions of the  Civil P rocedure  Code 
govern ing  a p p e a ls  from  o rd ers  a n d  ju d g m e n ts  of a D istrict 
C o u rt” have th e  effect of in tro d u c in g  p rovisions in  rela tion  to 
b o th  types  of ap p ea ls , nam ely , ap p ea ls  from  ju d g m e n ts  and  
a p p e a ls  from  o rd ers  a s  found  in  th e  Civil P rocedure  Code. This 
su b m iss io n  ignores th e  b as ic  division in  the  co n te n t of the 
section . The su b s ta n tiv e  e lem en t deem s every order  of the 
T rib u n a l to be a n  order  of a D istrict C ourt. The p rocedu ra l 
e lem en t c a n n o t have th e  effect of a lte rin g  the  su b s ta n tiv e  
e lem en t a n d  th e  sec tion  will n o t have th e  effect of in troduc ing  
b o th  ap p e lla te  p ro ce d u re s  w ith  regard  to o rd ers  of a  T ribunal. 
S ta tu to ry  p rov isions sh o u ld  be in te rp re ted  so a s  to rem ove 
possib le  am bigu ilty  a n d  n o t to in tro d u ce  o r advance  an  
am bigu ity . The w ords relied u p o n  by learned  P resid en t’s 
C o u n se l sh o u ld  be  conside red  in  th e  light of th e  prov isions of 
th e  Civil P rocedu re  Code th a t  a re  m ade app licab le  a n d  in the  
con tex t of th e  rem a in in g  p o rtio n s  of the  section  an d  no t in 
iso lation .

O n a n  ex am in a tio n  of th e  prov isions of the  Civil P rocedure 
Code w ith  reg ard  to  ap p e a ls  it is seen  th a t  section  754(2) and  
sec tion  756(2), (3), (4), (5), (6) a n d  (7) apply  exclusively in 
re la tio n  to  a p p lica tio n s  for leave to ap p ea l from  o rd ers  of an  
o rig inal co u rt. S ec tion  754(1), (3) a n d  (4) 755, 756(1) a n d  757 
app ly  exclusively in  re la tio n  to  ap p ea ls  from  ju d g m e n ts  of the  
o rig inal co u rt. T he o th e r  p rov isions a re  app licab le  in  re la tion  
to b o th  types  of ap p ea ls . For in s tan ce , section  758(1) w ith 
reg ard  to th e  c o n te n ts  of a  pe tition  is app licab le  to b o th  types 
of ap p ea ls . T he p rov isions from  section  765  to 767  w ith  regard  
to  a p p e a ls  n o tw ith s tan d in g  lap se  of tim e app ly  to  b o th  types 
of ap p ea ls . S im ilarly  th e  p rov isions w ith  regard  to h e a rin g  of 
a p p e a ls  in  C h a p te r  61 a re  app licab le  to  b o th  types  of appeals . 
T h ese  p rov isions a re  th u s  app licab le  to o rd e rs  a n d  ju d g m e n ts  
of a n  orig inal co u rt.
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The effect of th e  w ords “m u ta tis  m u ta n d is"  a p p e a r in g  in  
sec tion  55A a n d  referred  above is to  m ak e  th e  re lev an t 
p rovisions of th e  Civil P rocedure  Code app licab le  w ith  d u e  
a lte ra tio n  of detail. W hat is  re levan t h a s  to  b e  d e te rm in ed  by 
th e  su b s ta n tiv e  e lem en t of th e  sec tion  w h ich  d eem s every  
order  of th e  T rib u n a l to be a n  order  o f th e  D istric t C ourt. 
Therefore th e  p rov isions o f th e  Civil P ro ced u re  Code th a t  re la te  
exclusively to  a p p e a ls  from  a n y  o rd er of a n  o rig inal c o u r t  a n d  
th e  com m on  p rov isions w ith  reg ard  to  a p p e a ls  from  a n y  o rd er 
a n d  any  ju d g m e n t of s u c h  co u rt, will app ly  m u ta tis  m u ta n d is , 
to  a n d  in  re la tio n  to  a n  ap p e a l from  a n  o rd er of th e  T rib u n a l.

The P e titioners  have  in  fac t filed a  no tice  of a p p e a l in  
th e  T rib u n a l from  the  o rd e r  m ark e d  ‘P 5 \ A ccord ing  to  th e  
p roceed ings of th e  T rib u n a l (X2), on  15. 08. 1988 th e  T rib u n a l 
rejected  th is  no tice  b e c au se  a  p e titio n  of ap p e a l h a d  n o t b e e n  
filed w ith in  a  period of 6 0  days. The P e titio n e rs  a lso  filed a  leave 
to ap p ea l app lica tion , (CA/LA 8 6 /8 8 ) , a s  n o ted  above on  
22. 07. 1988 b e ing  th e  sam e  d a te  on  w h ich  th is  ap p lica tio n  
w as filed. The ap p lica tio n  for leave to  ap p e a l w a s  su b m itte d  to  
a  J u d g e  a s  req u ired  by sec tion  756(5) o f th e  Civil P ro ced u re  
Code a n d  a n  o rd er w as  m ade  th a t  it sh o u ld  be  su p p o rte d  in  
open  c o u rt w ith in  two w eeks. It a p p e a rs  th a t  th is  a p p lica tio n  
h a s  n o t ye t b een  su p p o rte d  for th e  is s u e  of no tice . T h u s  it is 
seen  th a t  th e  p e titio n e rs  have  h a d  rec o u rse  to  b o th  ty p es  of 
a p p e a ls . T hey  have  failed to  p u r s u e  e ith e r  a p p e a l w ith  
diligence. The leave to  ap p ea l a p p lica tio n  w h ich  a p p e a rs  to 
have been  filed o u t o f tim e is ye t in  abeyance . T he q u e s tio n  th a t  
a rise s  for co n sid e ra tio n  is w h e th e r  th e  P e titio n ers  c a n  have 
a n d  m a in ta in  th is  ap p lica tio n  for W rits o f C ertio rari in  view  of 
th e  righ t of ap p ea l th ey  have in  te rm s  of sec tio n  55A of th e  
M uslim  M osque a n d  C h aritab le  T ru s ts  o r W akfs Act read  w ith  
sec tion  23 of th e  J u d ic a tu re  Act.

L earned  P re s id e n t’s C ounse l for th e  R e sp o n d e n ts  h a s  
cited  several recen t d ec is io n s  in  E n g lan d  w h ere  it h a s  been  
held  th a t  ju d ic ia l review  will n o t be g ra n te d  (by w ay of a n
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app lica tion  for a  W rit of C ertiorari) in  in s ta n c e s  w here an  
a lte rn a tiv e  s ta tu to ry  rem edy  is available. In  th e  case  of 
Preston  v. Inland R evenue C om m issioners1'1, Lord Tem plem an 
observed  th a t  “ju d ic ia l review  sh o u ld  n o t be g ran ted  w here an  
a lte rn a tiv e  rem edy  is  availab le  . . . Ju d ic ia l review shou ld  not 
b e  a llo w ed  to  s u p p la n t  th e  n o rm a l s ta tu to r y  a p p e a l 
p rocedure ."  In  th e  sam e  c a se  Lord S c a rm a n  (at p330) observed 
th a t  it is “a  p ro p o sitio n  o f g rea t im p o rtan ce  th a t  a  rem edy by 
w ay  of ju d ic ia l review  is n o t to be m ade  availab le  w here an  
a lte rn a tiv e  rem edy  exists", a n d  th a t  “it will only be very rarely  
th a t  c o u rts  will allow  th e  co lla te ra l p ro cess  of ju d ic ia l review 
to  be u se d  to  a tta c k  a n  ap p ea lab le  decision". In  th e  ca se  of 
R. v. Secretary o f  S ta te121 a t 7 2 3 /7 2 4 , D onaldson M.R. observed 
th a t”. . . It is well e s ta b lish e d  th a t, in  giving o r refusing  
leave to  ap p ea l for ju d ic ia l review  a c co u n t m u s t  be tak e n  of 
a lte rn a tiv e  rem ed ies  availab le  to th e  ap p lican t. T his a sp ec t 
w as  co n sid e red  by  th is  C o u rt very recen tly  . . . a n d  it w as  held 
th a t  th e  ju r isd ic tio n  w ould  n o t be exercised  w h en  th e re  w as an  
a lte rn a tiv e  rem edy  by  w ay of appeal, save in  exceptional 
c irc u m s ta n c e s . By d e fin itio n , ex cep tio n a l c irc u m sta n c e s  
defy defin ition , b u t, w here  P arliam en t prov ides an  appeal 
p ro ced u re , ju d ic ia l review  will have no  p lace . . .”. In th e  case 
of R. v. Epping a n d  H arlow G eneral Comrs131, D onaldoson M.R. 
h a s  observed  th a t” B u t it is a  c a rd in a l p rinc ip le  th a t, save in 
th e  m o st excep tiona l c irc u m sta n c e s  th a t  ju risd ic tio n  will no t 
be exerc ised  w here  o th e r  rem ed ies w ere availab le  an d  have not 
b een  u s e d ”.

L earn ed  P re s id e n t’s C o u n se l for th e  P e titio n e rs  h a s  
su b m itte d  th a t  th e se  o b se rv a tio n s  sh o u ld  be u n d e rs to o d  in  
th e  con tex t of th e  p a r t ic u la r  cases . He referred  to th e  following 
p a ssa g e s  a p p e a r in g  in  A dm in istra tive  Law by H.W.R. W ade, 6 th 
E d ition  (1988) p ag es  709  a n d  712:

“S u c h  a  d isc re tio n ary  pow er (i. e. declin ing  to intervene)
(b rack e ts  supp lied) m ay  m ak e  in road  u p o n  the  ru le  of law
a n d  m u s t  therefo re  be  exercised  w ith  th e  g rea te s t care."
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“F irs t p rinc ip les d ic ta te  th a t  th e re  sh o u ld  b e  n o  ru le  
req u ir in g  th e  e x h a u s tio n  o f a d m in is tra tiv e  rem e d ie s  
before ju d ic ia l review  c a n  b e  g ran ted . A v ita l a sp e c t o f th e  
ru le  of law  is  th a t  illegal a d m in is tra tiv e  ac tio n  c a n  be  
challenged  in  th e  C o u rt a s  so o n  a s  it is th re a te n e d . T here  
is  therefo re  no need  firs t to  p u rs u e  a n y  ad m in is tra tiv e  
p ro ced u re  o r ap p ea l in  o rd e r to  see w h e th e r  th e  a c tio n  will 
in  th e  en d  be ta k e n  o r no t. A n ad m in is tra tiv e  ap p e a l o n  th e  
m erits  o f th e  case  is so m e th in g  q u ite  d ifferen t from  ju d ic ia l 
d e te rm in a tio n  of th e  legality  of th e  w hole m a tte r .”

The lea rn ed  a u th o r  h a s  followed th e  p reced in g  p a s sa g e  
w ith  e x tra c ts  of som e of th e  d ic ta  c ited  above. T h is  sec tio n  is 
p receded  w ith  th e  following co m m en t by th e  au th o r:

“R ecently  th e  ca se  law  h a s  p ro d u ced  a  crop  of ju d ic ia l 
s ta te m e n ts  w hich  conflict w ith  th is  ru le  j u s t  e x p la in ed ” 
(p 714).

U pon a n  ex am ination  of th e  d ic ta  h e  m a k e s  th e  following 
com m ent:

“None of th ese  d ic ta  a p p e a r  to  recognise  th a t  a p p e a l a n d  
review have rad ically  d ifferen t p u rp o se s ; th a t  a p p e a l 
is co n cern ed  w ith  m e r its  w hile  review  is  c o n c e rn e d  
w ith  legality; th a t  review  is  th e  p rim ary  m e c h a n ism  for 
enforcing  the  ru le  of law  u n d e r  th e  in h e re n t ju r isd ic tio n  of 
th e  C ourt w hile ap p ea l is  a  s ta tu to ry  a d ju n c t w ith  n o  s u c h  
fu n d am e n ta l ro le .” (p715).

The foregoing d icta  c o m m e n ts  a n d  o b se rv a tio n s  hav e  all 
b e e n  m ade  in  re la tion  to  in s ta n c e s  w here  a n  ap p e a l lies a s  a  
p a r t  of th e  ad m in is tra tiv e  m ach in ery , to  a  s ta tu to ry  tr ib u n a l 
a n d  n o t (as in  th is  in stance) to  a  S u p e rio r  C ourt. How ever in  
a  la te r  sec tion  of th e  sam e  book  (page 9 4 5  a n d  946) P ro fesso r 
W ade re p e a ts  th e  sam e  o b se rv a tio n  (w ithou t e laboration ) w ith  
reg a rd  to  in s ta n c e s  w here  th e  s ta tu te  gives a  righ t of a p p e a l to 
th e  High C ourt. He h a s  n o t (in th is  section) c ited  a n y  in s ta n c e  
w h ere  re lief h a s  been  g ra n te d  by  w ay  o f ju d ic ia l review  to a n
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aggrieved p a rty  w ho h a s  n o t p u rsu e d  a  s ta tu to ry  righ t of 
ap p e a l to  a  S u p e rio r C ourt. L earned  P resid en t’s C ounsel for 
th e  P e titio n ers  h a s  a lso  n o t d raw n  m y a tte n tio n  to any  su ch  
case .

T he o b se rv a tio n s  of P rofessor W ade (appearing  in the  
1988 ed ition  of h is  w ork a n d  referred  above) shou ld  be 
u n d e rs to o d  in  th e  con tex t of th e  b a s is  an d  evolution of the  
two reliefs - ap p e a l a n d  ju d ic ia l review, in  E ngland . The 
in s tru m e n ts  of ju d ic ia l review  b e ing  th e  prerogative W rits of 
M a n d am u s , C e rtio ra ri a n d  P roh ib ition  a n d  th e  o rd inary  
rem edy  of d am ag es  w ere g ran te d  by  th e  Kings B ench  Division 
a n d  availab le  to  p e rso n s  w ho w ished  to  d isp u te  th e  legality of 
ad m in is tra tiv e  a c ts  of J u s t ic e s  of peace  a n d  of su c h  o ther 
a u th o r itie s  a s  th e re  w ere. T he C row n is ye t the  nom inal 
p la in tiff  in  a p p lica tio n s  for th e se  rem edies.

T he b a s is  of th is  review is th e  C om m on law. P rocedural 
in n o v a tio n s  w ere m ade  m o st sign ificantly  by th e  S uprem e 
C o u rt Act of 1981 w hich  unified  rem ed ies  of prerogative w rits  
w ith  th e  rem ed ies  of d ec la ra tio n  a n d  in ju n c tio n  by perm itting  
a  sing le  ap p lica tio n  to  be  m ad e  for s u c h  rem ed ies to the  High 
C ourt. O n  th e  o th e r  h a n d , a n  ap p ea l is en tire ly  s ta tu te  based . 
It is in  th is  co n tex t th a t  P ro fesso r W ade h a s  described  the 
rem edy  by  w ay of ap p ea l a s  a  “s ta tu to ry  a d ju n c t w ith  no su c h  
fu n d a m e n ta l ro le”.

In  S ri L an k a  b o th  rem ed ies  a re  s ta tu te  b ased . Article 
138(1) of th e  C o n s titu tio n  v e s ts  a n  a p p e llan t ju risd ic tio n  in 
th is  C o u rt “for th e  co rrec tion  of all e rro rs  in  fact a n d  in  law 
w h ich  sh a ll b e  com m itted  by an y  C o u rt of F irs t In stance , 
T rib u n a l o r o th e r  . . .”. S im ilarly  Article 140 v es ts  in  th is  C ourt 
“full pow er a n d  a u th o r ity  to  in sp e c t a n d  exam ine the  reco rds 
of an y  C o u rt of F irs t In s ta n c e  o r T rib u n a l o r o th e r in s titu tio n  
a n d  g ra n t a n d  issu e , acco rd ing  to law, o rd e rs  in  th e  n a tu re  of 
W rits  of C ertio rari, P roh ib ition , P rocedendo  M an d am u s and  
Q uo  w a rra n to  a g a in s t th e  Ju d g e  o f an y  C o u rt of F irst In stance , 
o r tr ib u n a l o r o th e r  in s titu tio n  o r a n y  o th e r  p e rso n .” T here  is
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a  cursus curiae  th a t  in  g ran tin g  th e se  o rd e rs  th e  C o u rt will 
follow th e  ap p licab le  p rin c ip le s  of E ng lish  Law. H ow ever th is  
p rac tice  do es  n o t a lte r  th e  b a s is  of ju r isd ic tio n  w h ic h  re m a in s  
s ta tu to ry . In  th is  s ta tu to ry  sch em e, w h ere  a  p a r ty  d issa tis fied  
w ith  a  ju d g m e n t o r  o rd e r  h a s  a  rig h t o f a p p e a l e ith e r  d irec tly  
o r w ith  leave o b ta in e d  a s  in  th is  in s ta n c e s , th e  ap p e lla te  
ju r isd ic tio n  of th is  c o u rt e x te n d s  to  th e  co rrec tio n  o f “a ll e rro rs  
in  fac t o r in  law ” co m m itted  by  th e  C o u rt, t r ib u n a l  o r 
in s titu tio n  th a t  delivered  th e  ju d g m e n t o r o rder. T herefo re  th e  
o b se rv a tio n s  of P ro fesso r W ade th a t  a p p e a l a n d  review  a re  two 
d is tin c t p ro ce d u re s , ap p e a l b e in g  co n cern ed  w ith  m e rits  a n d  
review  be ing  co n cern ed  w ith  legality  (as s ta te d  a t  p . 36 , 7 1 5  
a n d  946) a re  n o t q u ite  a p p ro p ria te  in  o u r  s ta tu to ry  con tex t. 
T he  ap p e lla te  ju r is d ic tio n  save  in  in s ta n c e s  w h e re  it  is  
re s tr ic te d  to  q u e s tio n s  o f law  will e n c o m p a ss  th e  m e r its  a n d  
th e  legality  of th e  im p u g n ed  o rder. In  o u r  co n te x t it is 
a p p ro p ria te  to  d escrib e  th e  ap p e lla te  ju r is d ic tio n  a s  th e  
o rd in a ry  ju risd ic tio n  a n d  review  by  w ay of W rits  o f C ertio rari, 
P r o h ib i t io n  a n d  M a n d a m u s  (vide A r tic le  1 4 0  o f  th e  
C o n s titu tio n )  a s  th e  e x tra o rd in a ry  ju r is d ic tio n . A p a r ty  
d issa tis fied  w ith  a  ju d g m e n t o r o rder, w here  a  r ig h t of a p p e a l 
is  given e ith e r  d irec tly  o r w ith  leave o b ta in ed , h a s  to  invoke a n d  
p u rs u e  th e  ap p e lla te  ju risd ic tio n . W hen  s u c h  p a rty  se ek s  
ju d ic ia l review  by  w ay of a n  ap p lica tio n  for a  W rit a s  p rov ided  
in  A rticle 140 of th e  C o n s titu tio n  h e  h a s  to  e s ta b lis h  a n  ex cu se  
for h is  failu re  to  invoke a n d  p u rs u e  th e  ap p e lla te  ju r isd ic tio n . 
S u c h  excuse  sh o u ld  be  p lead ed  in  th e  p e titio n  seek in g  ju d ic ia l 
rev iew  a n d  b e  s u p p o r te d  by  a ff id a v its  a n d  n e c e s s a ry  
d o cu m e n ts . In  a n y  event, w here  s u c h  a  p a rty  h a s  failed  to  
invoke a n d  p u rs u e  th e  ap p e lla te  ju r isd ic tio n  th e  e x tra o rd in a ry  
ju r is d ic tio n  by  w ay  of review  will be  ex e rc ise d  on ly  in  
excep tiona l c irc u m s ta n c e s  s u c h  a s , w h ere  th e  c o u rt, tr ib u n a l 
o r  o th e r  in s titu tio n  h a s  a c te d  w ith o u t ju r isd ic tio n  o r  c o n tra ry  
to  th e  p rinc ip les  of n a tu ra l  ju s t ic e  re su ltin g  in  a n  o rd e r  th a t  is 
void. The sam e  p rinc ip le  is  in  m y view  ap p licab le  to in s ta n c e s  
w h ere  th e  law  p rov ides for a  r ig h t of a p p e a l from  a  d ec is io n  o r 
o rd e r  of a n  in s titu tio n  o r a n  officer, to  a  s ta tu to ry  tr ib u n a l. T he
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rea so n  is th a t  s u c h  ap p e lla te  p rocedu re  a s  e s tab lish ed  by law 
being  th e  o rd ina ry  p ro ced u re  sh o u ld  be availed  of before 
rec o u rse  .is h a d  to  th e  ex trao rd in a ry  ju risd ic tio n  by way of 
ju d ic ia l review  a s  provided in  A rticle 140 of the  C onstitu tion . 
T he rem edy by w ay of ju d ic ia l review sh o u ld  n o t be allowed to 
s u p p la n t th e  n o rm al s ta tu to ry  ap p ea l p ro ced u re  a n d  shou ld  
be  availab le  only in  excep tional c irc u m stan c e s  a s  n o ted  above.

In th is  case  th e  p e titio n e rs  have n e ith e r  p leaded  nor 
e s ta b lish e d  an y  excuse  for n o t p u rsu in g  th e  righ t of appeal 
th ey  h a d  in  resp e c t of th e  o rd er ‘P5’. They have  a lso  failed to 
p lead  an y  excep tional g ro u n d s  th a t  w a rra n t th e  exercise of the  
ex trao rd in a ry  ju risd ic tio n  o f th is  C ourt. For th a t  m a tte r , they  
possib ly  c a n n o t p lead  lack  of ju risd ic tio n  on  th e  p a r t  of the  
B oard  o r th e  T rib u n a l, b e ing  th e  p e rso n s  w ho invoked the  
ju r isd ic tio n  of th ese  in s titu tio n s . T here  is a lso  no a llegation  of 
a  v io lation  of th e  p rin c ip les  of n a tu ra l  ju s tice .

T he o th e r  m a tte r  to  be considered  is the  fa ilu re  o f the  
p e titio n e rs  to m ak e  d isc lo su re  of th e  a tte m p ts  m ade  by them  
to  invoke th e  ju r isd ic tio n  of th is  C ourt. As no ted  above they 
filed a  no tice  of ap p ea l in  th e  T rib u n a l w h ich  w as rejected . In 
ad d itio n  th ey  filed a  leave to  ap p ea l app lica tion  in th is  very 
c o u rt w h ich  h a s  n o t b een  su p p o rte d . T hese  m a tte rs  shou ld  
n ecessa rily  be  d isc losed . R ule 47  of the  S u p rem e  C ourt Rules 
p rov ides th a t  th e  p e titio n  a n d  affidavit “sh a ll co n ta in  an  
a v e rm en t th a t  th e  ju r isd ic tio n  of th e  C ourt of A ppeal h a s  not 
b e e n  invoked in  resp e c t of th e  sam e  m atte r . W here su c h  an  
a v e rm en t is fo und  to be false a n d  inco rrec t the  app lica tion  m ay 
be d ism isse d .”

T he su b m iss io n  of lea rn ed  P resid en t’s C ounse l for the  
p e titio n e rs  is th a t  a  m ere  filing of a  no tice  of ap p ea l or an  
ap p lica tio n  for leave to ap p e a l is no t a n  invocation  of the 
ju r isd ic tio n  of th is  C ourt. I c a n n o t accep t th is  su b m iss io n . The 
filing o f a  no tice  o f a p p e a l o r a  leave to ap p ea l ap p lica tion  are  
th e  firs t s te p s  ta k e n  to  invoke th e  ju risd ic tio n  of th is  C ourt. 
T herefore  it w as  in c u m b e n t on  th e  P e titioners  to d isc lose  th ese
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m a tte rs  in  th e  ap p lica tio n  for ju d ic ia l review. T he p e titio n e rs  
have  failed to  do so  a n d  have even o b ta in ed  in te rim  relief from  
th is  C o u rt w ith o u t s u c h  d isc lo su re . In  th e se  c irc u m s ta n c e s  I 
am  of th e  view th a t  th e  p rov isions of R ule 47  sh o u ld  be  app lied  
a g a in s t th e  p e titio n e rs  a n d  th a t  th is  ap p lica tio n  sh o u ld  in  an y  
even t b e  d ism issed  on  th a t  g ro u n d .

For th e  re a so n s  s ta te d  above I u p h o ld  th e  p re lim in ary  
ob jec tions ra ise d  by  lea rn ed  P re s id e n t’s C o u n se l for th e  1st to 
5 th re sp o n d e n ts  a n d  d ism iss  th is  a p p lica tio n  w ith o u t going 
in to  th e  m erits . T he p e titio n e rs  will p ay  to  th e  1st to  5 th 
re sp o n d e n ts  a  su m  of Rs. 2 5 0 0 /-  by w ay o f costs .

Application d ism issed .


