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Interim Injunction - Civil Procedure Code S .79  o j  1988 (Amendment). 
S.664(l), S .666  - Could the District Court grant an injunction exparte - 
Injunction granted inter parte - Could the opposite party reagitate the issue 
again.

Held :

{1) An in junction  can issue only after notice to the opposite party  and a 
full inquiry h ad  after the opposite party  files objections with affidavits, if 
they so desire. If however the opposite party  fails to come into court after 
notice is served, then  the C ourt is free to m ake an  appropriate order 
based  on the m aterial placed before it by the Applicant for the Injunction.

Per E d ussu riya  j .,

“W here the  In junction is issued  after full inquiry after the opposite 
party  h a s  filed objections, such  party  can n o t then once again avail 
itself of S .666 to have the Injunction se t aside."

Q uarere

"Where the opposite party  failed to come into C ourt after service of the 
Petition w ith the affidavits and  notice of application can he come under 
S .666 w ithou t purging his default.”

(ii) The failure to serve notice of the application for injunction is fatal and 
therefore all proceedings thereafter are  irregular.

Per E d u ssu riya  j..

"there h a s  been som e confusion after the procedural law relating to 
in junction  w as am ended. If a  party  is entitled to have a  “second bite
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of the cherry" it will cause  unnecessary  expenses to the parties  as 
well as overcrowding of the  D istrict C ourts w ith such  second 
applications to re-agitate the sam e m atter, w hich h a s  been  dealt 
with once, th is certain ly  could no t have been the in ten tion  of the 
legislature."

APPLICATION for leave to appeal from the  order of the  D istrict C ourt of 
Colombo.

W yedasa  Rajapakse  w ith M.C. M uneer for D efendant-Petitioner.

K.'Kanag-Iswaran, P.C. w ith MA Sum anthiran  and  Nigel Bartholem eus 
for Plaintiff-Respondents.

Cur. adv. vult.

F e b ru a iy  02, 2000 .
EDUSSURIYA, J . (P/CA)

T he D efen d an t P e titio n e r’s co m p la in t is  th a t  on ly  a  
su m m o n s  h a d  b een  served  on  h im  b u t  th a t  no  no tice  of a n  
ap p lica tio n  for a n  in ju n c tio n  w as  served  o n  h im  a n d  th a t  w h en  
he  a tte n d e d  C ourt he  cam e to know  th a t  a n  in te rim  in ju n c tio n  
h a d  b een  app lied  for, b u t  th a t  he  w as n o t given a n  o p p o rtu n ity  
to  file ob jec tio n s  s u b s ta n t ia te d  by affidavit o r a ffidav its  
to g e th e r w ith  o th e r  re lev an t m ate ria l, b u t  w as d irec ted  to  m ak e  
o ra l su b m iss io n s  if, a n y  a n d  th e re a f te r  th e  in te r im  in ju n c tio n  
w as  issu ed . F u rth e r , th a t  he  m ad e  o ral su b m iss io n s  s ince  he 
h a d  no a lte rna tive .

The lea rn ed  D istric t J u d g e  h a d  ta k e n  th e  view th a t  in  a s  
m u ch  a s  th e  P e titioner w a s  en titled  to have th e  in te rim  
in ju n c tio n  se t a s id e  u n d e r  S ection  666 , th e  P e titio n er w a s  no t 
en titled  to file ob jections.

Prior to the  a m e n d m e n t to  th e  Civil P ro ced u re  C ode by 
Act No. 79 of 1988 th e  D istric t C o u rt cou ld  g ra n t  in te rim  
in ju n c tio n s  ex -parte , excep t w here  th e  ap p lica tio n  for th e  
in te rim  in ju n c tio n  w as  m ad e  a fte r an sw e r w as  filed. However 
a s  th e  law  s ta n d s  today  th e  D istric t C o u rt c a n n o t g ra n t  in te rim  
in ju n c t io n  e x - p a r te ,  b u t  a lw a y s  w ith  n o t ic e  to  th e
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R esp o n d en ts  to th e  app lication . Yet Section  666  w ith  a  m inor 
a m e n d m en t rem a in s  in  th e  Civil P rocedure  Code enab ling  the  
R esp o n d en t to su c h  a n  ap p lica tio n  to have the  in ju n c tio n  set 
aside.

W hat th e n  is m e a n t by th e  w ords th e  C ourt sh a ll before 
g ran tin g  a n  in ju n c tio n  c a u se  th e  pe tition  of app lica tion  for the 
sam e  together w ith  accom pany ing  affidavit to be se rved  on the 
opposite party , found  in  S ection  664(1) today?

C ounse l R ajapakse  co n ten d ed  th a t  Section  664( 1) applies 
to c a se s  w here  th e  in ju n c tio n  is applied  for by pe tition  and  
affidavit a fte r th e  in s titu tio n  of th e  ac tion , in  view of the  w ords 
“P etition  of app lication" found  th e re in  an d  th a t  in view of the 
ap p lica tio n  for in ju n c tio n  be ing  m ade in  th is  case  in th e  Plaint, 
th e  D istric t C ou rt cou ld  n o t g ra n t th e  in ju n c tio n  u n d e r  Section 
664(2). T his, I th in k  is n o t tenab le . T he w ords “Petition  of 
ap p lica tio n ” w ere found  in  Section  664  prio r to th e  am en d m en t 
a n d  all a long  C o u rts  have  ta k e n  th e  view th a t  w here the 
in ju n c tio n  is app lied  for in  th e  P la in t itse lf the  w ords “Petition 
of a p p lica tio n ” refer to  th e  P lain t.

As S ection  664  s ta n d s  today, no in ju n c tio n  sha ll be issued  
w ith o u t serv ing  th e  P etition  of ap p lica tion  together w ith the  
accom pany ing  affidavit be ing  served on  the  opposite  party .

In th is  co n n ec tio n  Mr. R ajapakse  su b m itted  th a t  the  
no tice  of ap p lica tio n  for in ju n c tio n  h ad  n o t been  served on 
him .

W hen Section  664(1) s e ts  o u t th a t  th e  C ourt sha ll before 
g ran tin g  th e  in ju n c tio n  c a u se  th e  petition  a n d  affidavit be 
served  o n  th e  opposite  p a rty , it m u s t  be u n d e rs to o d  th a t  the 
p u rp o se  of serv ing  th e  p e titio n  a n d  affidavit is to  enab le  the  
opposite  p a rty  to com e in to  C ourt a n d  object, a n d  show  cau se  
if any  a g a in s t th e  is su e  of th e  in ju n c tio n  an d  hence  the 
opposite  p a rty  m u s t be given a n  o p p o rtu n ity  to file its  full and
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com pete  ob jections. It c a n n o t be  sa id  th a t  h e  c a n  only be h e a rd  
orally. O f w h a t p u rp o se  a re  o ral s u b m iss io n s  by  co u n se l, o r 
th e  opposite  p a rty  h im se lf in  p e rso n , if h e  is n o t p e rm itted  to 
s u b s ta n t ia te  th o se  oral su b m iss io n s  w ith  a n  affidavit o r 
affidav its  a n d  o th e r  re levan t m ate ria l, u n le s s  on  th e  face of it 
th e  ap p lica tio n  is b ad  in  law  a n d  o r irregu la r.

T h u s , it is m y view th a t  to day  a n  in ju n c tio n  ca n  issu e  only 
a fte r  no tice  to  th e  opposite  p a rty  a n d  a  full in qu iry  h a d  a fte r th e  
opposite  p a rty  files ob jec tions w ith  affidavits if th ey  so desire . 
O f co u rse  w here  th e  opposite  p a rty  fails to  com e in to  C o u rt 
a fte r no tice  is  served  th e n  th e  C o u rt is free to m ak e  a n  
ap p ro p ria te  o rd er b a sed  on  th e  m a te ria l p laced  before it by  th e  
a p p lic a n t for th e  in junc tion . In  s u c h  a n  in s ta n c e  it m ay  be  sa id  
th a t  th e  opposite  side  m ay  still com e in  u n d e r  S ection  6 6 6  to  
have  th e  in ju n c tio n  se t a side , b u t  w h ere  th e  opposite  p a rty  
com es in  on  service of th e  p e titio n  of ap p lica tio n  a n d  affidavit 
a n d  no tice  of app lica tion  for in ju n c tio n  th e n  s u c h  p a rty  is 
en titled  to  file ob jec tions a n d  have a  full in qu iry  in to  th e  
ap p lica tio n  for in ju n c tio n , a n d  it is a lso  m y view th a t  w here  th e  
in ju n c tio n  is  issu e d  a fte r full in q u iry  a fte r  th e  opposite  p a rty  
h a s  filed ob jec tions, s u c h  p a rty  c a n n o t th e n  once ag a in  avail 
itse lf of S ection  6 6 6  to have th e  in ju n c tio n  se t aside . F u rth e r , 
c a n  it be sa id  th a t  w here  th e  opposite  p a rty  failed to com e in to  
C ourt a fte r  sendee  of the  p e titio n  w ith  th e  affidavit a n d  no tice  
of ap p lica tio n  th a t  he ca n  com e in  u n d e r  S ec tion  6 6 6  w ith o u t 
p u rg in g  h is  defau lt?

T hen  d id  th e  leg is la tu re  in  b rin g in g  in  am en d ed  leg isla tion  
overlook th e  fact th a t  no in ju n c tio n  sh a ll  be  g ran te d  ex -p a rte  
u n d e r  th e  a m en d m en t, in  in co rp o ra tin g  S ection  6 6 6  w ith  a  
m in o r a m en d m en t. O r w as S ec tion  6 6 6  to app ly  only to  c a se s  
w here  new  m ate ria l w as d iscovered  a fte r  th e  is su e  of th e  
in ju n c tio n ?  The la tte r  c a n n o t be s ince  th e  w ords u se d  a re  “a n y  
p a rty  d issa tisfied  w ith  s u c h  o rd er . . . "  T h u s , it is m y view th a t  
once  a n  in ju n c tio n  h a s  b e e n  issu e d  a fte r  ob jec tions a re  filed 
a n d  in q u iiy , a  R esp o n d en t c a n n o t avail h im se lf  of S ection  6 6 6  
to  hav e  th e  in ju n c tio n  se t aside .
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P re s id e n t’s C ounse l Mr. K anag-Isw aran  con tended  th a t 
th e  P e titioner to  th e  p re se n t ap p lica tion  before th is  C ourt 
p a rtic ip a te d  a t  th e  inqu iry  by m ak in g  o ral su b m iss io n s  and  
therefo re  th e  o rd er m ad e  issu in g  th e  in ju n c tio n  w as m ade 
in te r-p a rte s .

However, th e  p re se n t P e titioner m ade  oral su b m issio n s 
since  h e  h a d  no  a lte rn a tiv e  a fte r  h is  app lica tion  to file 
ob jec tions w a s  re fu sed  an d  he  did so u n d e r  com pulsion , and  
o f w h a t a s s is ta n c e  a re  su c h  o ral su b m iss io n s  to C ourt if he 
w as n o t allow ed to  file pe tition  a n d  affidavit o r affidavits, 
u n le s s  a s  he re inbefo re  m en tioned  th e  oral su b m iss io n s  were 
d irec ted  a t  som e irregu la rity  in  th e  p ro ced u re  on  som e fatal 
flaw in  th e  ap p lica tio n  for the  in ju n c tio n . I therefore  hold th a t  
th e  P e titioner is en titled  to  file ob jec tions w ith  affidavits and  
o th e r  m a te ria l if an y  to  oppose th e  ap p lica tio n  for in junction .
I a lso  ho ld  th a t  th e  failu re  to  serve no tice  of th e  app lication  for 
in ju n c tio n  is fa ta l a n d  therefo re  all p roceed ings th ereafte r  are 
irreg u la r a n d  accord ing ly  se t a s id e  th e  o rder issu in g  the 
in ju n c tio n  w ith  c o s ts  fixed a t  Rs. 3 1 5 0 /-  a n d  th is  C ou rt d irects 
th a t  th e  P e titioner be  given a n  o p p o rtu n ity  to  file objections 
a n d  a n  in q u iry  be held  th e re a fte r  on  th e  app lication  for 
in ju n c tio n .

It is  a p p ro p ria te  to  m en tio n  th a t  th e re  h a s  been  som e 
con fusion  a fte r  th e  p ro ced u ra l law  re la tin g  to in ju n c tio n s  w as 
am en d ed . If a  p a rty  is en titled  to  have  a  “second  b ite  a t  the 
ch e rry ” (u n d er sec tion  666  a s  J u s tic e  Soza s ta te d  in  h is  very 
ex h au stiv e  a rtic le  to  th e  J u d g e s  J o u rn a l  of D ecem ber 1991) it 
will c a u se  u n n e s s a ry  expense  to th e  p a rtie s  a s  well a s  over 
crow ding  of th e  D istric t C o u rts  w ith  s u c h  second  app lications 
to  re -a g ita te  th e  sam e  m a tte r  w h ich  h a s  b e e n  d ea lt w ith 
once. T h is  ce rta in ly  cou ld  n o t have  b een  th e  in ten tio n  of the 
leg isla tu re .

A pplication  a llow ed . Petitioner a llo w ed  to f ile  objections. 
District Court d irected  to hold an  Inquiry on the application fo r  
Injunction.


