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GUNASELVAM
v

COMMISSIONER OF LABOUR AND OTHERS

COURT OF APPEAL 
WIJAYARATNE, J. AND 
SRIPAVAN, J.
C.A. 757/2000 
July 22, 2004

Termination of Employment of Workmen (Special Provisions) Act, No. 45 of 
1971 sections 2, 5 and 6 -  Termination within section 2 -  What are the orders 
the Commissioner could make?

Held:

I) When the Commissioner holds that the termination falls within the ambit o f . 
section 2, the Commissioner is obliged to make a determination in terms of 
section 5 and to make an order in terms of section 6.

Per Wijeratne, J.

‘The document communicating the order does not contain such a determi­
nation or an award -  it is only an award of 3 months salary in lieu of 3 
months notice -  it does not fall within the requirement of section 6.

APPLICATION for a writ of certiorari /  mandamus.
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K. Kanag-lswaran, P.C. with C.L.Wickremanayake, M.A. Sumanthiran and 
Nigel Bartholomeus for petitioner

A. Gnanathasan, Deputy Solicitor-General, with Vikum de Abrew for 1st and 
2nd respondents.

Hemasiri Wittanachchi with S.N. Vijithsingh for 3rd respondent.

Cur.adv.vult

August 3, 2004 
WIJAYARATNE, J.

The pe titione r pre fe rred th is  app lica tion aga inst the three 01 
respondents nam ed in the petition, who are the Com m issioner o f 
Labour, A ss is tan t C om m iss ioner o f Labour (Term ination) and the 
Com pany aga ins t whom  he has cla im ed reliefs, in the nature of w rit 
of certiorari to  quash the o rde r o f the 2nd respondent dated 16.5.00  
marked X7 and w rits  o f m andam us as prayed fo r in paragraphs c, 
d and e of the p raye r to the petition.

The app lica tion was made on the basis tha t the petitioner whose  
serv ices as a wo rkm an in the 3rd respondent company was term i­
nated w ith e ffect 15.3.95 by le tte r marked “X” . The petitioner made 10 
an app lica tion to the 1st respondent in term s o f the provisions of 
the Term ination o f Em ploym ent of W orkm en (Specia l Provisions)
Act, No. 45 o f 1971 as amended. W hen the inquiry commenced  
before the 2nd respondent as d irected by the 1st respondent a p re ­
lim inary ob jection was ra ised on behalf of the 3rd respondent to the 
ju risd ic tion of the 2nd respondent to inquire into the application as 
the 3rd respondent urged tha t the petitioner was retired when the 
3rd respondent ascerta ined that the petitioner has passed his age  
of re tirem ent of 55 years. The Assistan t Com m issioner inquiring  
into the app lica tion overru led such objection by his order dated 20 

15.09.95 marked ‘X1 ’, hold ing tha t even if the 3rd respondent com ­
pany had a policy o f retiring the workm en at the age of 55, the 
Com pany has not retired the pe titioner who had worked after the 
age o f 55 w ithou t any extens ion o f serv ice or other conditions  
o f em p lo ym en t be ing  s tip u la ted . A cco rd ing ly  the A ss is tan t
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Comm issioner held tha t the te rm ina tion o f the pe titione r’s serv ices  
attracted the  p rov is ions  o f sec tion  2 o f the  Te rm ina tion  o f 
Em ployment o f W orkm en (Specia l P rovis ions) Act, No. 45 o f 1971 
as amended.

This o rder was cha llenged by the 3rd respondent Com pany in 
C.A. 766/95 where in the docum ent m arked "3R 3 ” dated 14.3.84  
which constitu tes the con trac t o f em p loym en t as a lleged by the 3rd  
respondent where the age o f re tirem en t is exp ress ly  s tipu la ted was  
considered. The Court having cons idered the issues invo lved and  
the legality o f the o rde r o f the A ss is tan t Comm issioner, by its ju dg ­
ment dated 02 .10 .96 held tha t there was an e rro r o f law on the face  
of the record and d irected the 2nd responden t to com m ence and  
continue the inqu iry wh ich he s ta rted and to com ple te  it exped i­
tiously. Th is judgem en t is m arked “X2” . The 3rd respondent sought 
special leave to appea l from  the Suprem e Court aga inst “X2” wh ich  
was refused by the o rde r dated 24 .7 .97  m arked “X3” . The rea fte r 
the inquiry before the A ss is tan t C om m iss ione r con tinued bu t no  
order was m ade as Mr. K.A. Henry, the  A ss is tan t C om m iss ioner 
ceased to hold office. The pe titione r th rough his a tto rney-a t-law  
made represen ta tions to the C om m iss ione r seek ing  an o rde r on  
the inqu iry held. The 1st responden t by the docum en t m arked X7  
com municated the o rde r and the reasons and d irected the 3rd  
respondent com pany to pay the  pe titione r th ree m onths sa la ry in 
lieu o f th ree m onths notice o f te rm ina tion . It is th is o rde r tha t the  
petitioner seeks to canvass in these proceed ings.

G iven notice o f the app lica tion , the 1st and 2nd respondents  
through the ir Counse l in fo rm ed Cou rt on 23.03.2001 tha t they  
would not be filing any s ta tem en t o f ob jec tions bu t wou ld  ab ide by  
any O rder the Court m ay make. The 3rd responden t com pany filed  
sta tem ent o f ob jec tions re fu ting seve ra l s ta tem en ts  o f the pe tition ­
er and m ain ta in ing tha t the serv ice con trac t o f the pe titione r cons ti­
tutes a po licy dec is ion as ev idenced by “3R3” and that the  
Com m iss ioner’s o rde r was in acco rdance w ith the te rm s o f the law  
and cannot be rev iewed by th is Court.

A t the a rgum en t stage , C ounse l fo r the pe titione r urged tha t the  
Assistan t C om m iss ione r in re jecting the p re lim ina ry  ob jec tion  has  
held tha t the te rm ina tion o f the em p loym en t o f the pe titione r was  
contrary to the p rov is ions o f section 2 o f the Term ination o f
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Em ploym ent o f W orkm en (Specia l Provis ions) Act, No. 45 o f 1971 
as am ended. The re fo re  the  Com m iss ioner is obliged to make a 
dete rm ina tion and to make an o rde r in te rm s o f sections 5 and 6 
thereof. On beha lf o f the 3rd respondent com pany Counsel sought 
to  re-ag ita te the question o f pe titione r’s appo in tm ent le tte r and the  
po licy dec is ion marked “3R3” constitu ting the contract o f em p loy­
m en t o f the pe titione r w ith  the 3rd respondent com pany which had  
the d iscre tion o f g ranting the ex tens ion o f serv ice beyond 55 years  
o f age, o r to  -retire the  workm an a t the ir d iscretion. He also stated  
tha t the pe titione r was a llowed to continue in serv ice till 571/2 years  
o f age, wou ld  mean tha t the 3rd respondent Company has by its 
conduct a llowed the pe titione r’s extens ion up to tha t date.

Having heard Counse l in suppo rt o f the ir respective positions we  
firs t considered the e lig ib ility  o f the 3rd respondent to re-agitate the 
m atte r tha t has a lready been ad jud ica ted by th is court in term s of 
the judgm en t m arked “X2” . Learned Counse l urged that it is trite  
law  and we ll se ttled p rinc ip le tha t an em ploye r can em body or 
incorpora te  the te rm s o f em p loym en t o f workm en in subsequent 
dec is ions taken by the 3rd responden t Com pany from  tim e to time.

. W e are not inc lined to exam ine th is position in v iew  o f the fact 
tha t the sam e question having been ra ised by the 3rd respondent 
h im se lf and the Court having dec ided the sam e aga inst h im  with  
the specia l leave to appea l being refused', is a matter a lready dec id ­
ed by th is Court.

W ha t remains to be exam ined then is what should have been  
the o rde r o f the C om m iss ioner a t the conclusion of the proceedings  
be fo re  the  A ss is ta n t C om m iss ione r. W hen the A ss is tan t 
Com m iss ioner p roceeded w ith the inquiry holding that the te rm ina ­
tion fa lls w ith in  the am bit o f section 2 o f the Term ination of 
Em ploym ent o f W orkm en (Specia l P rovisions) Act, No. 45 o f 1971 
as am ended, the C om m iss ioner is ob liged to make a determ ination  
in te rm s o f section 5 and to make an orde r in term s of section 6 of 
the sa id Act. “X7” does not conta in such a determ ination or an order 
but an award o f th ree m onths sa lary in lieu of three months notice  
wh ich does not fa ll w ith in the requ irem ent o f section 6 o f the 
Term ination o f Em p loym en t o f W orkm en (Specia l P rovisions) Act, 
No. 45 o f 1971 as amended.
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W e are satisfied tha t the o rde r o f the Com m iss ioner marked  
“X7” is not in conform ity w ith the requ irem ent o f the prov is ions o f 
the said Act. Accord ing ly we a llow  the app lica tion and issue a w rit 
o f certiorari quash ing the  o rde r o f the  C om m iss ione r dated  
16.5.2000 and d irect the 1st responden t to m ake an appropria te  
order in te rm s o f sections 5 and 6 o f the  prov is ions o f the  
Term ination o f Em ploym ent o f W orkm en (Specia l Provis ions) Act, 
No. 45 o f 1971 as amended, on the basis o f the proceed ings  
already concluded before the A ss is tan t Comm issioner.

Accord ing ly, a w rit o f mandamus in te rm s o f paragraphs c, d and  
e of the p raye r to the petition is gran ted .

The pe titioner is entitled to a  sum  o f Rs. 5000 /- by way o f costs  
payable by the 3rd resp 'ondent-who res isted the app lication.

SR IPAVAN, J . -  I agree.

Application allowed.


