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Partition Law, No. 21 of 1977 - Exclusion sought - Prescriptive possession - 
Co-owners possession - Acquiring of rights to a divided lot? - Adverse 
possession - Ouster

The plaintiff respondent instituted action to partition the land in question. The 
contesting 2nd and 3rd defendant appellants sought an exclusion of the lots 
they were in possession on the basis that the lots consist of a different land. 
The trial court held with the plaintiff respondent.

On appeal:

Held:

Mere possession of a specified portion of co-owned property for convenience 
cannot constitute an adverse possession although he possessed the specified 
portion for more than 50 years.

APPEAL from the judgment of the District Court of Kegalle.
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T h e  p la in tiff - re s p o n d e n t ins titu ted  th e  ins tan t ac tion  in th e  D istrict C o u rt 
o f K e g a lle  s e e k in g  a  p a r t it io n  o f th e  la n d  c a lle d  a n d  k n o w n  a s  

“B a d a h e la d e n iy a  H e n a ” m o re fu lly  d e s c rib e d  in th e  sc h e d u le  to th e  p laint 
an d  d ep ic ted  a s  lots 1 to 5  in p lan  N o . 4 0 5 6  d a ted  1 0 .0 5 .1 9 7 9  p rep ared  by 

C .K . B a d e w e lla  m a rk e d  X . T h e  c o n te s tin g  2 n d  an d  3 rd  d e fe n d a n ts  

a p p e lla n ts  (n o w  su b s titu te d ) so u g h t an  exc lu s ion  of th e  lots 1 an d  2  from  

th e  co rp u s  on th e  b as is  th a t th e  sa id  lots 1 an d  2  consist of a n o th e r land  

ca lled  an d  know n as  “P e e lla g a w a h e n a ”. T h e y  also av erred  that Siri, M eniki, 
K u d a d u ra y a  an d  H a p u  m e n tio n e d  in th e  p laint as  the p la in tiff-respondent s 

v e n d o rs  by d e e d  N o . 4 2 8 5 7  m a rk e d  2 D 2  c o n v e y e d  this land  to S ittiya the  

fa th e r  of th e  2 n d  an d  3rd  d e fe n d a n ts  - a p p e lla n ts  an d  on th e  basis  of 
e x c lu s iv e  p o s se ss io n  b y  th e  sa id  S ittiy a  a n d  on his d e a th  b y  th e  2n d  and  

3rd  d e fe n d a n ts  -a p p e lla n ts  th a t th e y  h a v e  ac q u ire d  p rescrip tive  rights to 

lots 1 a n d  2  in p lan  m a rk e d  X .

P a rtie s  w e n t to  tria l on 11 poin ts of co n tes t an d  a t th e  conclus ion  of the  

tria l th e  le a rn e d  D istric t J u d g e  by his ju d g m e n t d a te d  2 2 .0 2 .9 0  h e ld  with  

th e  p la in tiff - re s p o n d e n t. It is from  th e  sa id  ju d g m e n t th at th e  2n d  an d  3rd  

d e fe n d a n ts  - ap p e lla n ts  (n o w  su b stitu ted ) h a v e  p re fe rred  this ap p e a l.

A t th e  hearing  of this ap p e a l th e  counsel for th e  2n d  an d  3rd  defen d an ts - 
ap p e llan ts  co n ten d e d  th a t th e  lea rn ed  District Ju d g e  erred  an d  m isdirected  

h im se lf w h e n  h e  s ta te d  th a t th e re  is no  e v id e n c e  of ex ec u tio n  of d e e d s  or 

p o s se ss io n  a c c o rd in g  to  a  p lan  an d  ac co rd in g ly  th e  land  re m a in s  c o ­
o w n e d  an d  so  o rd e re d  a  partition  of th e  e n tire  land . H e  subm its  th a t th e re
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is n o  n e c e s s ity  to  h a v e  cro s s  d e e d s  o r a  p a rtitio n  p la n  b u t th e  q u e s tio n  o f 
o u s te r h as  to  b e  d e c id e d  a s  a  q u e s tio n  o f fa c t. T h a t  in th e  in s ta n t c a s e  

th e re  a re  d is tinct b o u n d a rie s  a n d  lon g  c o n tin u e d  p o s s e s s io n  in a d d itio n  
a n o th e r n a m e , thus jus tify ing  a n  in fe re n c e  o f o u s te r  o r th a t it is a  s e p a ra te  

land.

O n  a n  e x a m in a tio n  o f th e  e v id e n c e  le d  in th is  c a s e  it is to  b e  s e e n  th a t  

th e  o n ly  e v id e n c e  a v a ila b le  to  s h o w  th a t lots 1 a n d  2  in p la n  m a rk e d  x  is a  

s e p a ra te  la n d  c a lle d  " P e e la g a w a h e n a ” is th a t o f th e  2 n d  d e fe n d a n t - 
ap p e lla n t’s e v id e n c e  a n d  th e  d e e d  N o . 4 2 8 5 7  m a rk e d  2 V 2 . It is to  b e  n o te d  

th a t P e e la g a h a w a h e n a  a s  d e s c rib e d  in th e  s c h e d u le ' to  th e  s ta te m e n t o f 
cla im  of th e  2 n d  an d  3 rd  d e fe n d a n ts  is b o u n d e d  on  th e  e a s t  b y  ro ck  rid g e  

of B a d a h a la d e n iy a  h e n a  so u th  b y  R o c k  o f D a n g o lla w a tta  w e s t a n d  north  

b y e la . H o w e v e r  th e  lan d  d e s c rib e d  in th e  s c h e d u le  to  d e e d  N o . 4 2 8 5 7  

m a rk e d  2 V 2  d o e s  not ta lly  w ith  th e  b o u n d a r ie s  g iv e n  in th e  s c h e d u le  to  

th e  s ta te m e n t o f c la im s  n or d o  th e y  ta lly  w ith  th e  b o u n d a rie s  s h o w n  in th e  

p lan  m a rk e d  X . A c c o rd in g  to  th e  s c h e d u le  to  th e  s ta te m e n t of c la im  

P e e la g a w a h e n a  w h ich  is a lle g e d  to  b e  d e p ic te d  a s  lots 1 a n d  2  in p lan  

m a rk e d  X  is b o u n d e d  on th e  south  b y  th e  R o c k  of D a n g o lla w a tta . H o w e v e r  

a c c o rd in g  to  th e  p la n  m a rk e d  X  D a n g o lla w a tta  is sh o w n  a s  th e  north  

e a s te rn  b o u n d a ry  of th e  co rp u s  a n d  c e rta in ly  n o t sh o w n  a s  s o u th e rn  

b o u n d a ry  of lots 1 a n d  2 . T h e  so u thern  b o u n d a ry  of lots 1 an d  2  a re  sh o w n  

a s  N u g a w e la m u la h e n a . T h e re fo re  it a p p e a rs  th a t w h e n  c o m p a r in g  th e  

bou n daries  of P e e la g a h a w a h e n a  a s  g iven  in th e  sc h e d u le  to  th e  s ta te m e n t  

o f c la im  a s  w e ll a s  d e e d  2 V 2  a n d  2 V 3  w ith  th e  b o u n d a rie s  s h o w n  in th e  

p re lim in a ry  p la n  m a rk e d  X  it is a p p a re n t  th a t th e y  d o  not tally.

It a p p e a rs  th a t th e  2 n d  d e fe n d a n t-a p p e lla n t  u n d e r c ro s s  e x a m in a tio n  

ad m its  th at northern  a n d  w e s te rn  b o u n d a rie s  g iv en  in th e  d e e d s  perta in ing  

to B a d a h a la d e n iy a  h e n a  a r e  c o rre c t. A n o th e r  fa c to r  th a t c a m e  to  light 

u n d e r cross  e x a m in a tio n  is th a t th e  e x te n t  o f th e  lan d  d e s c r ib e d  in th e  

d e e d s  m a rk e d  2 V 2  a n d  2 V 3  w h e n  c o m p a re d  w ith  th e  e x te n t o f lots 1 a n d  

2  in p lan  m a rk e d  X  th e re  is a  v a s t d iffe re n c e .

O n  a  co n s id e ra tio n  o f th e  e v id e n c e  led  in th is c a s e , It a p p e a rs  th a t th e  

2 n d  a n d  3 rd  d e fe n d a n ts  h a v e  fa iled  to  e s ta b lis h  th a t lots 1 a n d  2  d e p ic te d  

in p lan  m a rk e d  X  do  n o t fo rm  p a rt o f th e  co rp u s  b u t is a  s e p a ra te  lan d  

ca lled  P e e la g a w a h e n a . T h e  le a rn e d  D istrict J u d g e  h as  a d d re s s e d  his m ind  

to  th e  issues  a t h a n d  a n d  I w o u ld  s a y  h e  h a s  c o m e  to  a  c o rre c t find ing  th a t 

lots 1 an d  2  a re  is not s e p a ra te  lan d  b u t fo rm s  part of th e  co rp u s  so u g h t to  

b e  p artitioned .
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T h e  o th e r m a tte r  th a t n e e d s  c o n s id e ra tio n  is th e  p rescrip tive  rights of 
th e  2 n d  a n d  3 rd  d e fe n d a n ts  - a p p e lla n ts  to  lots 1 a n d  2  d e p ic te d  in p lan  

m a rk e d  X . H o w e v e r  it a p p e a rs  th a t th e  only  e v id e n c e  a v a ila b le  on this  
c la im  o f a c q u irin g  p res crip tive  title  to  lots 1 an d  2  in p lan  m a rk e d  X  is th e  

ipse dixit of th e  2 n d  d e fe n d a n t - a p p e lla n t w h o  sa id  th at on th e  d ea th  of his 

fa th e r  in 1 9 6 2  h e  a lo n e  to o k  th e  p ro d u c e  an d  p o s s e s s e d  lots 1 an d  2 . A s  

s ta ted  a b o v e , lots 1 a n d  2  fo rm  p art of th e  corpus an d  it is a d m itted  by the  

plaintiff resp on d en t th a t th e  2n d  and  3rd defen d an ts  - appellan ts  a re  entitled  

to  c e rta in  s h a re s  in th e  land  in v ie w  of ce rta in  d e e d s  w hich  c o n v e y  rights  

to  th e  2 n d  a n d  3rd  d e fe n d a n ts  - a p p e lla n ts . T h e re fo re  it fo llow s th at th e  

2 n d  a n d  3 rd  d e fe n d a n ts  - a p p e lla n ts  a re  c o -o w n e rs  to  th e  land  so u gh t to 

b e  p a rtitio n e d . E x c e p t fo r th e  ipse dixit e v id e n c e  of th e  2n d  d e fe n d a n t - 
a p p e lla n t th e re  w a s  no  o th e r e v id e n c e  fo rth co m in g  to  es tab lis h  th a t h e  

h a d  p re s c r ib e d  to  th e s e  tw o  lots . It is v e ry  re le v a n t to  n o te  th a t no  

s u g g e s tio n s  a n d  fo r th a t m a tte r no  q u e s tio n s  w e re  put to  th e  p la in tiff- 
re s p o n d e n t o r th e  1st d e fe n d a n t - a p p e lla n t on th e  bas is  of p rescrip tive  

rights c la im e d  by th e  2n d  a n d  3rd  d e fe n d a n ts  - a p p e lla n ts .

In th e  c a s e  of Tillekeratne vs . Bastian f,) full B e n c h  of th e  S u p re m e  

C o u rt c o n s id e re d  th e  m e a n in g  of “a d v e rs e  p o s s e s s io n ” in a n  e x h a u s tiv e  

m a n n e r . P o s s e s s io n  b y  o n e  of th e  c o -o w n e rs  is p re s u m e d  a s  th e  

p o s s e s s io n  o n  b e h a lf of all th e  c o -o w n e rs  h o w e v e r  m u ch  th e  length  of 
tim e . F o r o n e  c o -o w n e r to  a c q u ire  p res crip tive  title  a g a in s t th e  o th e r c o ­
o w n e rs . h e  shall p ro ve  ten  y e a rs  e x c lu s ive  p ossess io n  a fte r c h an g in g  the  

n a tu re  of th e  p o s se ss io n  to  o n e  a d v e rs e  to  th e  title of o th e rs .

T h e  le a d in g  c a s e  on th e  q u e s tio n  of p res crip tive  p o s se ss io n  by c o ­
o w n e rs  is th a t o f Corea vs . Appuham/2)\r\ w h ich  th e  P rivy  C o u nc il held  

th a t p o s se ss io n  by a  c o -h e ir  e n s u re s  to  th e  b en e fit of his c o -h e irs . It w as  

fu rth e r h e ld  that;

“A  c o -o w n e r ‘s possess io n  is in law  th e  possession  of his co -o w n ers , 

It is not p o s s ib le  fo r h im  to  put an  en d  to that p o s se ss io n  by an y  secre t 
in tention  in his m ind. N o th ing  short of o u s te r or so m eth in g  eq u iv a len t to  

o u s te r co u ld  bring  a b o u t th a t resu lt. T h e  w h o le  law  of lim itation  is now  

c o n ta in e d  in O rd in a n c e , N o . 2 2  of 1 8 7 1 .”

In th a t c a s e  th e  p ro p e rty  w a s  b e lo n g in g  to  fo ur c o -o w n e rs  jointly. O n e  

E lias  A p p u h a m y  w h o  w a s  th e  o w n e r of certa in  lands d ied  in Ju ly  1 8 7 8 . H e
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w a s  n o t m a rr ie d  a n d  d ie d  in te s ta te . H is  h e irs  w e re  h is  b ro th e r Ise ris  a n d  

th re e  s is ters . H is  b ro th e r Ise ris  a ls o  jo in e d  h im  w h e n  h e  w a s  1 0  y e a rs  o ld  

to  loo k  a fte r  th e  in te re s t o f p ro p e rty  o f th e  d e c e a s e d . A fte r  th e  d e a th  o f 
s o m e  of th e  s is te rs  o f E la is  th e ir  s h a re s  w e re  d e v o lv e d  on  th e ir  c h ild re n . 
T h e re a fte r w h e n  a n  action  w a s  filed to  partition th e  land  a m o n g  c o -o w n e rs . 
Ise ris  A p p u h a m y  c la im e d p re s c r ip tiv e  title  to  th e  s u b je c t m a tte r. H is  c la im  

w a s  u p h e ld  b y  th e  D is tric t C o u rt a n d  S u p re m e  C o u rt.

B ut th e  P riv y  C o u n c il s e t a s id e  th e  ju d g m e n t a n d  d ire c te d  to  e n te r  

d e c re e  fo r th e  partition  of th e  lan d .

Lord M a c  N a g h te n  p ro n o u nc in g  th e  opin ion  o f th e  P rivy  C o u n c il h e ld  a s  

fo llow s :

“A s s u m in g  th a t th e  p o s s e s s io n  o f Is e ris  h a s  b e e n  u n d is tu rb e d  a n d  

u n in terru p ted  s in c e  th e  d a te  o f h is  en try , th e  q u e s tio n  re m a in s , H a s  h e  

given  proof a s  h e  w a s  bou n d  to  do, o f a d v e rs e  o r in d e p e n d e n t title?  H is  

title  c e rta in ly  w a s  no t in d e p e n d e n t. T h e  title  w a s  c o m m o n  to  Ise ris  a n d  

to  his th re e  s is te rs . O n  th e  d e a th  o f E lia s , h is  h e irs  h a d  un ity  o f title  a s  

w e ll a s  u n ity  o f p o s s e s s io n . T h e n  c o m e s  th e  q u e s tio n , W a s  th e  

possession of Iseris ad ve rs e?  T h e  District J u d g e  held  th a t Iseris “en tered  

in th e  c h a ra c te r  of s o le  h e ir  o r p lu n d e re r . W h ic h e v e r  it w a s , s a y s  th e  

learned Ju d g e , “s o  h e  co n tin u ed , a n d  a c k n o w le d g e d  no  title  in a n y  o n e  

e lse . H e  h as  acqu ired  a  good  prescrip tive title. “ It is difficult to  und ers tan d  

w h y  it shou ld  b e  s u g g e s te d  th a t Iseris  m a y  h a v e  e n te re d  a s  “p lu n d e re r.” 

H e  w a s  not w ith o u t h is fau lts . H e  is d e s c rib e d  b y  th e  le a rn e d  J u d g e  

w h o  d e c id e d  in h is fa v o u r a s  “ a  co n v ic te d  fo rg e r a n d  th ie f ,  a n d  “e x p e rt  

not only in c rim e  a n d  in c arcera tio n , b u t a ls o  in p erju ry”. B ut it is p e rh a p s  

g o in g  to o  fa r  to  ho ld  th a t h e  w a s  s o  fo n d  o f c ro o k e d  w a y s  a n d  d o in g  

w ro n g  th a t h e  m a y  h a v e  s c o rn e d  to  ta k e  a d v a n ta g e  o f a  g o o d  leg a l title  

an d  m a y  h a v e  p re fe rre d  to  m a s q u e ra d e  a s  a  ro b b e r o r a  b an d it, a n d  to  

d rive  a w a y  th e  o ffic e rs  o f th e  C o u rt in th a t c h a ra c te r . It is not a  like ly  

story. B u t w o u ld  su ch  c o n d u c t, w e re  it c o n c e iv a b le , h a v e  p ro fite d  h im  

e n te rin g  into p o s se ss io n , a n d  h av in g  a  law fu l title  to  en ter, h e  co u ld  not 

d iv e s t h im s e lf o f th a t title  b y  p re te n d in g  th a t h e  h a d  no  title  a t a ll. H is  

m u s t h a v e  e n u re d  fo r th e  b e n e fit  o f his c o -p ro p r ie to rs . T h e  p rin c ip le  

re c o g n iz e d  b y  W o o d  V .C . in T h o m a s  V s . T h o m a s  h o ld s  g o o d  : “ 

p o s s e s s io n  is n e v e r  c o n s id e re d  a d v e rs e  if it c a n  b e  re fe rre d  to  a  law fu l 
t it le .”
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In th e  c a s e  of Hamidu Lebbevs. Ganitha(3) w h ich  w a s  a  c a s e  filed  by  

th e  p la in tiff fo r  a  d e c la ra tio n  of title  to  a  h a lf s h a re  o f a  p articu lar land, 
w h ich  o rig in a lly  b e lo n g e d  to  o n e  K ir ih a ta n a  an d  in th e  co u rs e  o f th e  c a s e  

h e  d ie d  le a v in g  tw o  so n s , th e  d e fe n d a n t G a n ith a  a n d  S u d d a n a . S u d d a n a  

h a d  tw o  ch ild ren  R a n k ira  a n d  U k k u , w h o  in 1 9 2 1  so ld  to  th e  p la in tiff. T ria l 
J u d g e  d is m is s e d  th e  p la in tiff’s ac tio n  on th e  b as is  th a t p la in tiff's  c la im  
m u s t fail on  th e  is s u e  of p rescrip tion .

In a p p e a l to  th e  S u p re m e  C o u rt E n n is  A .C .J . sa id  t h a t :

“W h e re  a  c o -o w n e r  of a  lan d  s e e k s  to  es tab lis h  p res crip tive  title  

a g a in s t a n o th e r by re a s o n  of lon g - c o n tin u e d  ex c lu s iv e  p o s se ss io n  it 
d e p e n d s  on  th e  c irc u m s ta n c e s  o f e a c h  c a s e  w h e re  it is re a s o n a b le  to  

p re s u m e  a n  o u s te r from  such  ex c lu s iv e  p o s s e s s io n .”

In th e  w ritten  s u b m is s io n s  te n d e re d  on  b e h a lf of th e  2n d  an d  3rd  

d e fe n d a n ts  - a p p e lla n ts  c o u n s e l h a s  b ro u g h t to  o ur notice  th e  dec is io n  in 

Simon Perera vs . Jayatunga(4) th e  h e a d  n o te  re a d s  a s  fo llo w s :

‘T h e  question  w h e th e r a  c o -o w n e r h as  acqu ired  prescrip tive title to  a  

d iv id e d  lot a s  a g a in s t th e  o th e r c o -o w n e rs  is o n e  of fac t a n d  h as  to  b e  

d e te rm in e d  b y  th e  c irc u m s ta n c e s  of e a c h  c a s e .”

T h e  fac ts  w ere :

“ A  lan d  w a s  o w n e d  in c o m m o n  by m e m b e rs  of o n e  fam ily . An  

u n d iv id e d  o n e  th ird  s h a re  of it w a s  p u rc h a s e d  by o n e  B, an  outsider, 
w h o  w a s  a lre a d y  th e  o w n e r o f an  ad jo in in g  land. T h e re a fte r , w ith o u t 
e x e c u tio n  of a n y  d e e d s  th e re  w a s  a n  a m ic a b le  d iv is ion  a m o n g  th e  c o ­
o w n e rs  in p u rs u a n c e  of w h ich  B p o s s e s s e d  a  d iv id ed  lot exc lu s ive ly  for 

n e a r ly  th irty  y e a rs  in lieu of h e r u n d iv id e d  s h a re . S h e  h ad  not only  

a n n e x e d  th is  lot to  h e r o w n  a d jo in in g  lan d  but h ad  a ls o  s e p a ra te d  it off 

fro m  th e  re s t of th e  c o m m o n  lan d  by e re c tin g  a  p a ra p e t w a ll o f a  

p e rm a n e n t n a tu re .”

It w a s  h e l d :

“ T h a t th e re  w a s  sufficient e v id e n c e  of ous ter and  that B had  acquired, 
a s  a g a in s t th e  o th e r c o -o w n e rs , p rescrip tive  title from  th e  tim e  of ous ter  

in re s p e c t o f th e  lot w h ich  s h e  p o s s e s s e d  e x c lu s iv e ly  in p u rs u a n c e  of 

th e  a m ic a b le  d iv is io n .”
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T h a t c a s e  can  b e  d is tingu ished  from  th e  ins tan t c a s e  fo r in th e  instant 
ac tio n  o th e r th an  th e  b a re  s ta te m e n t o f th e  2 n d  d e fe n d a n t - a p p e lla n t th a t  

h e  p o s s e s s e d  a n d  to o k  th e  p ro d u c e . T h e re  is n o  o th e r  e v id e n c e  like in 

th a t c a s e  w h e re  a  p e rm a n e n t p a ra p e t w a ll h a d  b e e n  e re c te d .

In Sediris Appuhamyvs. James Appuhamy(5) S in n a th a m b y , J w e n t  

on to  a ffirm  th e  pos itio n  th a t th e  m e re  p o s s e s s io n  o f a  s p e c ific  portion  of 
co-ow ned  property fo r con ven ien ce  cannot constitute a n  ad ve rs e  possession  

a lth o u g h  h e  p o s s e s s e d  th e  s p e c ific  portion  fo r m o re  th a n  fifty  y e a rs . A  

s im ila r p rinc ip le  w a s  fo llo w e d  in Gunawardenevs. Samarakoon<6)

I m u st s a y  th a t u n like  m e  th e  le a rn e d  D is tric t J u d g e  h a d  th e  g re a te r  

ad van tag e  of seeing, hearing  an d  observ ing  the d e m e a n o u r of th e  w itnesses  

w h o  g a v e  e v id e n c e . H a v in g  a n a ly s e d  a n d  e v a lu a te d  th e  e v id e n c e  led , it 
a p p e a rs  to  m e  th a t on  a  b a la n c e  of p ro b a b ility  h e  h a s  c o m e  to  a  c o rre c t  

finding.

In v ie w  of th e  a b o v e  re a s o n s , I w o u ld  d is m is s  th e  a p p e a l w ith  co sts  

fixed  a t R s . 5 ,0 0 0 .

T h e  R e g is tra r  is d ire c te d  to  s e n d  th e  c a s e  re c o rd  to  th e  a p p ro p r ia te  

D istric t C o u rt fo rthw ith .

DISSANAYAKE, J. - 1 a g re e ,

Appeal dismissed.


