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Fundam ental rights - Allocation o f  governm ent quarters - Allocating 
Authority - Power o f  the Minister - Necessity to have a  w ritten record o f  
Ministerial orders - Cancellation o f  an  allocation o f  governm ent quarters 
without reasons, notice or hearing - Article 12(1) o f  the Constitution.

The petitioner w as a clerk w orking in the Railway D epartm ent. The 
allocation of governm ent qu arte rs  in the petitioner’s su b -d ep a rtm en t 
w as done by the 2nd responden t (Chief M echanical Engineer) a s  Allocat­
ing Authority acting on the recom m endations of the H ouse Allocation 
Board. (The H ousing Committee) of which the  l sl responden t (Chemist. 
Chief M echanical Engineer's office) w as the .Chairm an.

In Ju n e  1997 in anticipation  of qu arte rs  No. G 3 /2  R atm alana  falling 
vacant, the petitioner requested  the H ousing Com m ittee to allocate it to 
her. On 06 .06 . 97 the Com m ittee decided in h e r favour a s  sh e  w as eligible 
and was the first in the w aiting list. The 9* responden t also claim ed the 
said quarte rs  sta ting  th a t the flat which had  been allocated to h er in J u n e  
1992 was too small for her. B ut the 9 th responden t's  claim  w as not 
accepted as  she w as not eligible for a  period of five years having been in 
occupation of q uarte rs  for five years. The 9 lh responden t appealed  first to 
the 5 lh respondent (General M anager of Railways) and  then  to the  8 th 
responden t (the M inister of T ransport and  Highways). C onsequently  the 
m atter was investigated on several occasions w ith the re su lt th a t by 
14. 10. 97 there were six reports re-affirm ing the decision of the H ousing 
Com m ittee m ade in favour of the petitioner w hich decision w as in 
accordance with the criteria  laid down by the D irector of E stab lishm ents.

The d isputed  quarte rs  fell vacan t on 27. 10. 97 b u t it w as no t allocated 
to the petitioner as the 5 lh responden t sta ted  th a t the M inistry had  called 
for a  report. B ut no report had  been sen t to the 8 lh responden t (Minister) 
although the 1st responden t h ad  subm itted  a  detailed report to the  5th 
responden t in favour of the petitioner. Finally a s  a  resu lt of intervention
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of the 7th respondent {Deputy M inister of T ransport and  Highways, 
who w as then  the Acting Minister). The l 51 respondent acting on the 
in structions of the 2nd responden t issued a letter dated 06. 1 1 . 9 7  
allocating the quarte rs  to the petitioner.

The very next day, the allocation w as cancelled w ithout reasons, w ithout 
notice and  w ithout hearing  the  petitioner purportedly on the orders of the 
8 th respondent, and she  w as ordered to vacate. The 2nd respondent sen t 
the petitioner a  letter dated  11. 11. 97 sta ting  th a t the 5lh respondent 
inform ed th a t the S* responden t had  m ade such  order. The sam e 
position w as taken  by the 3 rd responden t who alone filed an  affidavit. By 
his le tter dated  17. 12. 97, the 5* responden t also had  informed the 
D irector of E stab lishm ents th a t the 8 th respondent had ordered the 
allocation of the d isputed  q u arte rs  to the 9 th respondent. B ut no proof of 
any order by the 8 th responden t w as produced. In fact som e other 
q u arte rs  were allocated to the 9 ,h respondent, even though she was not 
eligible for quarters. At the  sam e tim e the petitioner was charged penal 
rent, w ith effect from 11. 11. 97, for staying in the disputed  quarters 
w hich h ad  been allocated to her, and  a  qu it notice w as served on her on 
3 1 .0 3 . 98 u n d er the G overnm ent Q uarters  (Recovery of Possession) Act, 
No. 7 of 1969.

Held :

(1) The evidence did no t estab lish  th a t the 8^ respondent gave an  order 
for the cancellation of the petitioner’s allocation. Where an order given by 
a  M inister in the due discharge of his functions is not in writing, it should 
be contem poraneously  tran sla ted  by the recepient into words in a 
docum ent.

Per Fernando, J .

“The failure to  have proper docum entary ev idence o f  M inisterial 
orders, would encourage public officers to  evade responsib ility  
for th eir  own a cts , m erely by cla im ing that th ey  acted  upon  
unrecorded M inisterial orders."

2. In any  event, the 8 th responden t h ad  no power under the E stab lish ­
m ents Code to order the  allocation of quarte rs  or the cancellation of 
an  allocation; any su ch  order would no t be binding on the Allocating 
A uthority and  would no t justify  such  allocation or cancellation.

3. There w as a valid allocation of the q u arte rs  to the petitioner and  the 
cancellation of th a t allocation infringed the petitioner's right under 
Article 12(1) of the C onstitu tion .
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The petitioner, is  a  c le rk  w ho h a s  b e e n  w ork ing  in  th e  
Railw ay D e p a rtm en t s ince  1980. O n 06. 11. 97  Railw ay 
q u a r te rs  No. G. 3 / 2  a t  R a tm a lan a  (“th e  d isp u te d  q u a r te rs ”) 
w ere a llocated  to her, a n d  sh e  w en t in to  o ccupation . O n 
11. 1 1 .9 7  th a t  a llocation  w as  cance lled  p u r s u a n t  to  a n  alleged 
M inisterial o rder, a n d  sh e  w as o rd ered  to vacate . S he  did not. 
O n 03. 12. 97  sh e  w as told th a t  sh e  w ould  be  ch a rg ed  p en a l 
re n t w ith  effect from  11. 1 1 .9 7 . T h a t w as  d o n e . H er co m p la in t 
is th a t  th e  can ce lla tio n  of th a t  a llocation  w as  a rb itra ry , 
cap ric io u s  a n d  u n rea so n a b le . S he  a s k s  for a  d ec la ra tio n  th a t  
h e r  fu n d a m e n ta l r ig h t u n d e r  Article 12(1) h a d  b een  infringed , 
for th e  q u a sh in g  of th e  dec is io n s  o rd erin g  th e  v a c a tio n  of th e  
q u a r te rs  a n d  the  d ed u c tio n  of p e n a l re n t  from  h e r  sa la ry , for 
a n  o rd er th a t  sh e  be g ran te d  legal p o sse ss io n  of th e  q u a r te rs  
for five y ea rs , for th e  rep a y m en t of th e  p en a l re n t  d ed u c te d  
u p to  da te , an d  for co m p e n sa tio n  in  a  su m  of Rs. 9 0 0 ,0 0 0 .

ESTABLISHMENTS CODE

T here  is alw ays keen  com petition  for th e  lim ited  n u m b e r  
o f G o v e rn m e n t q u a r te r s  a v a ila b le . C h a p te r  xix of th e  
E s ta b lish m e n ts  Code (read w ith  th e  Railw ay D e p a rtm en ta l 
In s tru c tio n s) governs th e  a llo ca tio n  of G o vernm en t q u a rte rs , 
a n d  th e  g rad in g  of q u a r te rs  (from g rad e  1 to  g rad e  5A) in  
re la tio n  to th e  v a rio u s  ca tegories of officers w ho  a re  eligible for 
th em . T here  is a  s e p a ra te  w aiting  lis t for e a ch  ca tegory  of
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officers w ho have app lied  for q u a rte rs . T he p lace of each  officer 
on  th a t  w aiting  lis t d e p en d s  on th e  n u m b e r  of p o in ts  he h as  
ea rn ed , a n d  th e  c rite ria  a n d  po in ts  for e ach  c riterion  a re  laid 
dow n. N either th e  validity  of th e  schem e n o r th e  allocation of 
p o in ts  h a s  b een  q uestioned . T he p ro ced u re  for app lication  and  
a llocation  is  a lso  laid  dow n, a n d  provision is m ade  for a 
H ousing  C om m ittee  to  advise th e  A llocating A uthority . The 
following p rov isions of C h a p te r  xix a re  re levan t :

1. C lassifica tion . The te rm  “G overnm ent Q u a r te rs ” includes 
an y ty p e  o f  accom m odation  a t  th e  d isposa l of th e  G overnm ent 
a n d  a llocated  for th e  p u rp o se  of residence .

4 .4  H ousing  C om m ittee  - The A llocating A u thority  m ay, if he 
co n s id e rs  (it) n ecessa ry , c o n s titu te  a n d  c o n su lt  a H ousing 
C om m ittee  in  th e  m a tte r  of m ak in g  selections.

T he H ousing  C om m ittee  m ay recom m end  dev ia tions from 
th e  po in t sy stem  only w here  th e  m ech an ica l app lication  of the  
sy stem  re s u l ts  in  a  grave a n d  obvious in justice .

4 .4 .1  T he A llocating A uthority  m ay  deviate from  th e  p rincip les 
of se lec tion  o u tlin ed  above for very special re a so n s  w ith  the 
p rio r app rova l of th e  D irector of E s tab lish m e n ts .

5 .5  Officer s h a r in g  q u a r te rs  - Two or m ore officers can  be 
allow ed to  s h a re  G overnm ent Q u a r te rs  a t  th e  d isc re tion  of the 
A llocating A u tho rity  . . .

6 .1 Period - T he o c c u p a n t sh o u ld  be  allow ed to  rem ain  in 
q u a r te rs  of g rad e s  5A, 5 a n d  1 u n til th e  tim e of h is  tra n sfe r  of 
h is  c eas in g  to  be a  pub lic  officer. The period in respect o f  g rades  
4, 3  a n d  2  quarters will be 5  y ea rs  . . .

6 .1 .1  An officer w ho  h a s  enjoyed th e  privilege of occupying 
G overnm en t Q u a r te rs  in  a  s ta tio n  for m ore th a n  h a lf  th e  full 
period  p e rm itted  in  th is  Code w ould  n o t be eligible to be 
co n sid e red  for s u c h  q u a r te rs , in  th e  sam e  s ta tio n  for a  period 
of five y e a rs  from  th e  d a te  of com pletion  of th e  ea rlie r  period of 
o c c u p a tio n  of q u a rte rs .
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6.3  They m ay  be occup ied  only by  th e  officer to  w hom  th ey  a re  
a llocated  a n d  by  h is  wife, ch ild ren  a n d  d e p e n d a n ts . No portion  
o f an y Governm ent Q uarters m ay be regularly occupied b y  an y  
others w ithout the specific approval o f  the Allocating Authority.

6 .9  W here two o r m ore  officers have  b e e n  p e rm itte d  to  
sh a re  q u a rte rs , th e  officer to w hom  th e  q u a r te rs  w as  orig inally  
a l lo c a te d ,  o r  if b o t h  w e re  a l l o c a t e d  th e  q u a r t e r s  
s im u ltan eo u sly , one of th em , a s  m ay  be n am ed  by  A llocating 
A uthority , will be  held  resp o n sib le  a s  te n a n t  of th e  q u a r te rs  for 
com pliance w ith  all th e  co n d itio n s  on  w h ich  th e  q u a r te rs  w ere 
a llocated . All co rresp o n d en ce  in  reg ard  to  th e  q u a r te rs  will be 
co n d u c ted  only w ith  th a t  officer.

6 .1 5  An officer sh o u ld  v aca te  q u a r te rs  a t the en d  o f  the period  
o f tenure or when  ordered to do  so  by th e  A llocating A uthority .

7.1 If a n  officer fails to v aca te  q u a r te rs  w h en  o rd ered  to  do so, 
he  sh o u ld  be ev ic ted  u n d e r  th e  G o v e rn m e n t Q u a r te r s  
(Recoveiy of Possession) Act, No. 7  of 1969, a s  am e n d e d  by  Act, 
No. 3 of 1971 a n d  Act, No. 40  of 1974.

7 .2  He sh o u ld  be ch arg ed  for th e  period  h e  o v e rs tay s  h is 
ten u re , a  p en a l ren t, a  su m  equ iva len t to  th e  c u rre n t  open  
m ark e t re n t of th e  q u a r te rs  a s  a s se s s e d  by th e  C h ief V aluer 
p lu s  8%  (eight) of th e  officer’s  sa la ry , (em p h asis  added)

The relevan t Railway D e p a rtm en ta l In s tru c tio n s  m ak e  s im ila r 
provisions. T he d isp u te  h e re  involves th e  a llocation  of q u a r te rs  
to c lerks, w ho a re  eligible for q u a r te rs  of g rad e s  2 to  4.

THE ISSUES

The P etitioner c o n te n d s  th a t  sh e  w as  eligible for q u a r te rs  
a n d  w as th e  first on  th e  re lev an t w a itin g  list; th a t  th e re  w as  a 
valid  a llocation  of th e  d isp u te d  q u a r te rs  to  h e r  by le tte r  d a ted
06. 11. 97, in  te rm s of w h ich  sh e  d u ly  w ent in to  o ccu p atio n ; 
th a t  th e  su m m a ry  c a n ce lla tio n  of th a t  a llocation , w ith o u t 
rea so n s , w ith o u t no tice , a n d  w ith o u t h e a rin g  h e r, w as  void;
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th a t  h e r  co n tin u ed  o ccu p atio n  w as lawful; a n d  th a t  the 
recovery of pen a l re n t w as unlaw ful.

Mr. R a ja ra tn am , SSC. on  b e h a lf  of all th e  R esponden ts  
(o ther th a n  the  9 th), su b m itte d  th a t  th e  P etitioner h ad  been  in  
o ccu p a tio n  of o th e r G overnm en t q u a r te rs  (No. T .3 /7 ) for over 
fou r y ea rs , a n d  h a d  th ereb y  becom e ineligible (under section  
6 .1 .1) for a n o th e r  a llocation  u n til  S ep tem ber 1999; a n d  th a t 
therefo re  th e  a llocation  w as  irregu lar, a n d  its  cancella tion  w as 
law ful a n d  ju stified . In  a n y  event, no allocation  shou ld  have 
b e e n  m ad e  b e c au se  a n  ap p ea l d a ted  14. 09. 97, su b m itted  by 
th e  9 th R esponden t, a n o th e r  clerk, to th e  8 ,h R esponden t, the  
M in ister of T ra n sp o rt a n d  H ighw ays, a g a in s t th e  decision  to 
m ak e  th a t  a llocation  w as still p end ing  on  06. 11. 97. Finally, 
h e  u rged , th e  d ed u c tio n  of p en a l re n t w as co n seq u en tia l upon  
a  valid  cancella tion .

It is a lso  n e c essa ry  to co n sid e r two o th e r m atte rs . F irst, 
w h e th e r  th e  cance lla tion  of th e  P etitioner’s allocation  w as 
valid  b e c a u se  it w as sa id  to  have been  ordered  by th e  8 ,h 
R esponden t-M in iste r, a n d  second , w h e th e r the  rival c la im an t, 
th e  9 th R esponden t, w as ineligible for q u a rte rs .

ALLOCATING AUTHORITY

T he P etitioner averred  in  h e r  affidavit th a t  "the G eneral 
M anager of th e  Railw ay is th e  sole a u th o rity  for a llocating  
Railw ay Q u a r te rs ”. However, in  the  only affidavit filed on 
b e h a lf  of th e  R esp o n d en ts , th e  3 rd R esponden t (the Senior 
A dm in istra tive  Officer in  th e  G eneral M anager’s Office) s ta ted  
th a t  "the H ouse A llocation B oard m ak e s  recom m endations. 
w h ich  rec o m m en d a tio n s  a re  du ly  considered  by the  allocating  
a u th o r ity  c o n cern ed ”, a n d  th a t  “th e  a llocation  of q u a r te rs  in  
th e  P e titio n e r’s  s u b -d e p a r tm e n t is w ith in  the  purview  of the  2 nd 
R e sp o n d e n t” (nam ely, th e  C hief M echan ical Engineer): and  
th a t  a p p e a r s  to  h av e  b e e n  th e  p ra c tic e , go ing  by th e  
d o c u m e n ts  p ro d u ced  in  th is  case .
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O ur a tte n tio n  w as  n o t d raw n  to a n y  provision  conferring  
on  th e  G e n e ra l  M a n a g e r  o f R a ilw ay s  (who is  th e  5 th 
R espondent) o r th e  re levan t M in ister a n y  pow er to e n te r ta in  
ap p e a ls  ag a in s t, o r to review  or to  vary , th e  dec is io n s  of the  
A llocating A uthority .

THE FACTS

T here  is h a rd ly  an y  d isp u te  ab o u t th e  fac ts . T he P e titioner 
h a d  du ly  app lied  for G overnm en t q u a r te rs  in  1986 a n d  h a d  
been  p laced  on  the  re lev an t w aiting  list. In  1997 sh e  w as 
occupying  ren te d  p rem ises . H er land lo rd  gave h e r  no tice  to 
q u it by th e  end  of th e  year. In J u n e  1997, lea rn in g  th a t  th e  
d isp u te d  q u a r te rs  w ould  soon  be falling v acan t, sh e  a sk e d  th e  
H ousing  C om m ittee (also referred  to  a s  th e  “H ouse  A llocation 
B oard”) to a llocate  th o se  q u a r te rs  to h e r. The C h a irm a n  of th e  
C om m ittee w as the  1st R esp o n d en t, th e  C hem ist, a tta c h e d  to 
the  C hief M echanical E ng ineer’s  Office, R a tm a lan a . In  its  
rep o rt da ted  06. 06. 97  th e  C om m ittee  decided  in  h e r  favour 
observ ing  th a t  sh e  w as th e  firs t o n  th e  w aiting  lis t (having 57 
po in ts , w hile the  n ex t officer, th e  9 th R esp o n d en t h a d  54 
points), a n d  th a t  th e re  w as  no  re a so n  to d en y  h e r  th a t  
a llocation .

The 9 th R esponden t - w ho h a d  app lied  for q u a r te rs  only 
in  1991 - appealed  a g a in s t th a t  dec ision  by  le tte r  d a ted  
09. 06. 97  (add ressed  to th e  5 th R esponden t, th ro u g h  th e  2 nd 
R esponden t). S he sa id  th a t  sh e  w as a lread y  in  o c c u p a tio n  of 
Railw ay q u a r te rs  No. A.4 - a  sm all flat a t  R a tm a lan a  w h ich  h a d  
been  a llocated  to h e r  in  J u n e  1992 - w h ich  w as  too sm all for 
her, a n d  p leaded  th a t  th e  d isp u te d  q u a r te rs  be  a llocated  to 
her. S he  a lso  claim ed th a t  th e  P etitioner w as  ineligible for 
a llocation  of q u a rte rs . The re a so n  sh e  u rged  w as th a t  the  
P etitioner h ad  gone in to  o cc u p a tio n  of Railw ay q u a r te rs  
No. T .3 /7  (also a t  R a tm alana) in  F e b ru ary  1990 on  th e  b a s is  
of sh a rin g  th em  w ith  one Mr G to w hom  th o se  q u a r te rs  h a d  
b een  a llocated ; th a t  M r G w as a c tu a lly  res id in g  e lsew here  
(which the  P e titioner d id  n o t concede); th a t , c o n seq u en tly , the
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P etitioner w as the sole occupant of th o se  q u a rte rs  un til 
S ep tem ber 1994; an d  th a t  hav ing  occupied  them  for m ore 
th a n  two a n d  a  h a lf  years , section  6.1 .1  m ade her ineligible for 
a n o th e r  a llocation  of q u a rte rs  for five years  from  Septem ber 
1994.

T he eligibility of the  rival c la im a n ts  an d  the  m erits  of their 
c la im s w ere reviewed on several occasions thereafter.

(i) O n 13. 06. 97 w hen  forw arding the  9 th R esponden t’s 
ap p ea l to th e  5 th R esponden t, th e  2 nd R esponden t observed 
th a t  p e rso n s  occupying fla ts  (like th e  9 ,h R espondent) were 
eligible to  apply for (clerical) q u a rte rs , b u t  th a t  she  w as 
th ird  on  th e  w aiting  list. He repo rted  th a t  the  Petitioner 
h a d  sh a re d  q u a r te rs  w ith  Mr G w ith  perm ission , an d  
h a d  du ly  vacated  th em  w hen  requ ired  to do so; and  
accord ing ly  sh e  h a d  n e ith e r  vio lated  n o r been  p u n ish ed  
for an y  violation of regu la tions. He added  th a t  the  sh a rin g  
of q u a r te rs  did n o t tak e  aw ay an  officer’s righ t to apply for 
q u a r te rs  in  h e r  ow n right; th a t  th e  Petitioner w as first on 
th e  w aiting  list; a n d  th a t  th e  C om m ittee h a d  decided to 
a llocate  th e  n ex t v a c a n t q u a r te rs  to her.

(ii) T he 5 th R esp o n d en t d irec ted  th a t  the  H ousing  C om m ittee 
sh o u ld  reconvene a n d  review th e  facts, an d  on 27. 06. 97 
th e  C om m ittee  re-affirm ed the  P etitioner’s eligibility an d  
claim .

(iil) O n  0 2 . 07 . 97  th e  2 nd R e s p o n d e n t  a s k e d  th e  I s' 
R esp o n d en t to tak e  ac tio n  on  th a t  recom m endation . 
N evertheless - it is n o t c lear w hy - on 07. 07. 97 the  2 nd 
R esp o n d en t a p p o in ted  a n o th e r  com m ittee  to investigate 
th e  m a tte r . T h a t com m ittee  rep o rted  on  30. 09. 97 th a t  
th e  orig inal decision  sh o u ld  s ta n d . C iting a  le tte r da ted  
18. 05 . 87  from  th e  D irector of E s tab lish m e n ts , it added  
th a t  th e  9 th R esp o n d en t w as not eligible for a n o th e r  
a llocation  u n til th e  expiry  of five years , b e c au se  sh e  h ad  
b e e n  in  o ccu p a tio n  of th e  flat A.4 for five years.



sc Jayaratne v. Fernando And Others (Fernando. J.) 77

(iv) In  th e  m ean tim e , in  re sp o n se  to th e  5th R e sp o n d e n t's  
re q u e s t th e  l sl R esp o n d en t review ed severa l p en d in g  
re q u e s t for clerical q u a rte rs , a n d  repo rted , on  23. 07. 97, 
th a t  th e re  w ere only seven  officers th e n  eligible, th e  
P etitioner be ing  th e  first; th e  9 th R esp o n d en t w a s  n o t 
am ong  them .

(v) T he 9 th R esp o n d en t su b m itte d  a  p e titio n  d a te d  17. 09. 97  
to  th e  8 th R esp o n d en t, re q u e s tin g  th a t  th e  d isp u te d  
q u a rte rs  be a llocated  to  her. A m ong th e  severa l c la im s sh e  
m ade  w as th a t  sh e  w as  th e  m o s t su itab le ; th a t  th e  5 th 
R esponden t h a d  tw ice d irec ted  th e  2nd R esp o n d en t to  
c a n c e l  th e  a l lo c a t io n  to  th e  P e t it io n e r ;  a n d  t h a t  
d isc ip linary  ac tio n  h a d  b een  o rd ered  a g a in s t M r G a n d  th e  
Petitioner. The 8th R esp o n d en t m ade  a n  e n d o rse m e n t 
d a ted  19. 09. 97: “G. M. R. P I  give h e r  a  h e a rin g  a n d  
rep o rt”. O n 22. 09. 97 , th e  5 th R esp o n d en t refe rred  th is  
pe tition  to the  l sl R esp o n d en t, u s in g  a  cyclosty led  form  
in te n d e d  for fo rw ard in g  to  h is  s u b o rd in a te s  le t te r s  
referred  to h im  by th e  M inister. He d irec ted  th e  1st 
R esponden t to p rep a re  a  d ra ft reply, in  E nglish , to  be se n t 
to th e  M in ister. O n 01. 10. 97  th e  1st R e sp o n d e n t 
su b m itte d  a  d ra f t  reply re - ite ra tin g  th e  fac tu a l position : in  
regard  to th e  9 ,h R esp o n d en t, th a t  sh e  w as n o t the  m o st 
su itab le , th a t  sh e  w as  ineligible u n d e r  sec tio n  6 .1 .1  
acco rd ing  to th e  D irector of E s ta b lis h m e n ts ’ le tte r  d a ted  1 
8. 05. 87, a n d  th a t  th e  5 lh R esp o n d en t h a d  never d irec ted  
a n  a llocation  to her; a n d , in  reg ard  to th e  P etitioner, th a t  
sh e  w as in  first p lace a n d  sh o u ld  be allocated  th e  d isp u te d  
q u a rte rs , a n d  th a t  d isc ip lin a ry  ac tio n  h a d  never b een  
in itia ted  a g a in s t her.

(vi) O n 14. 10. 97, th e  1st R esp o n d en t su b m itte d  ye t a n o th e r  
rep o rt to th e  5th R esp o n d en t, in  re sp o n se  to a n  o ral re q u e s t 
m ade  on  03. 10. 97. T h a t rep o rt d ea lt in  g rea t d e ta il w ith  
severa l is s u e s  c o n n e c te d  w ith  th e  a llo ca tio n  of th e  
d isp u ted  q u a rte rs , w h ich  by  now  w ere a b o u t to fall v acan t. 
It explained  how  th e  9 th R esp o n d en t cam e in to  o ccu p atio n
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of th e  q u a rte rs  A.4: in  J u n e  1992 it w as one P u sh p a  
R anjin i (who w as th e n  th e  firs t in  th e  relevan t w aiting  list) 
w ho w as  en titled  to th o se  q u a rte rs , b u t  in  violation of he r 
r ig h ts  th o se  q u a r te rs  h a d  been  tak e n  over by th e  9 th 
R e sp o n d e n t se c re tly  a n d  forcibly. T he rep o rt m ade  
reference to  the  G eneral M anager’s le tte r d a ted  29. 10. 85. 
acco rd ing  to  w h ich  sec tion  6 .1 .1  applied  even to officers 
w ho h a d  b een  a llocated  fla ts  for five years. As for the 
allegation  th a t  M r G h a d  n o t been  in  occupation  of 
q u a r te rs  T. 3 /7 ,  th e  1st R esp o n d en t observed th a t  the  
rep o rt of th e  flying sq u a d  of th e  Railway Pro tection  Service 
h a d  b een  m ade  bela ted ly  on  17. 02. 93, e ight m o n th s  after 
a  s u rp r ise  check  m ade  on  17. 06^92; th a t  th e  rep o rt w as 
c o n tra d ic to ry ; a n d  th a t  th e T h e n  C h ief M echan ica l 
E ng ineer h a d  d irec ted  th a t  no ac tio n  be tak en  on th a t  
rep o rt b e c au se  it w as v itia ted  by several flaws. O ne w as 
th a t  th e  flying sq u ad  officers h a d  w an ted  to tak e  revenge 
on  Mr G, by p u ttin g  h im  in to  troub le , b e c au se  he  had  
d isch a rg ed  h is  d u tie s  h onestly  regard less  of th re a ts . 
A no ther w as  th a t  th o se  officers h a d  been  p roh ib ited  from 
check ing  q u a rte rs , b u t  h a d  done so w ithou t au tho rity . 
T here  w as  a lso  su sp ic io n  th a t  they  them selves had  
fab rica ted  th e  an o n y m o u s pe tition  on  the  b a s is  of w hich 
th e  q u a r te rs  h a d  been  checked . F u rth e r , they h ad  also 
alleged, w ith o u t m ak in g  inqu irie s , th a t  Mr G h ad  su b le t 
th e  q u a r te rs  to th e  Petitioner.

I m u s t  refer a t  th is  po in t to som e of the  d o cu m en ts  
p ro d u ced  by th e  R esp o n d en ts . By le tte r  d a ted  02. 02. 90  the 
P e titioner w as  g ran te d  p e rm iss io n  to sh a re  q u a rte rs  T. 3 /7  
w ith  Mr G a s  ch ief o c c u p an t, on  th e  cond ition  th a t  sh e  would 
observe th e  re levan t reg u la tio n s , a n d  th a t  she  w ould vacate  
th e  p rem ises  u p o n  Mr G v aca tin g  th em  or u p o n  receip t of 
no tice  to  vacate . M ore th a n  one y ea r a fte r the  su rp rise  check, 
a  no tice  d a te d  30. 07. 93  w as se n t to M r G alleging th a t  he  had  
su b le t th e  q u a r te rs  to th e  P etitioner an d  ask in g  him  to vacate. 
T h a t no tice  w as n o t copied to  th e  P etitioner, no r w as sh e  th en  
a sk e d  to vacate . A lm ost one y e a r  later, a n o th e r  notice da ted
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03. 07. 94  w as  s e n t  (copied to th e  Petitioner), cance lling  th e  
first no tice , alleg ing  th a t  Mr G w as  n o t in  o c c u p a tio n  since  
17. 0 6 .9 2 , a n d  req u irin g  b o th  to v aca te  o n  o r before  04 . 10 .9 4 . 
N either of th em  d en ied  th e  a llegation  of n o n -o cc u p a tio n  by 
Mr G, a n d  it is com m on  g ro u n d  th a t  th ey  d u ly  v aca ted  by 
08. 09. 94  - fou r y e a rs  a n d  seven m o n th s  a f te r  a llocation .

The 1st R esp o n d en t a lso  rep o rted  o n  14. 10. 97  th a t  it w as 
d u e  to th e  sh o rtag e  of accom m odation  th a t  th e  Railw ay 
p e rm its  officers to s h a re  q u a rte rs , a n d  th a t  s u c h  s h a rin g  w as  
n o t regarded  a s  a  g ro u n d  for red u c in g  p o in ts  o r for d eny ing  a n  
officer th e  righ t to be a llocated  q u a rte rs ;  a n d  th a t  w h e n  th e  
P etitioner w as given p e rm iss io n  to  s h a re  q u a r te rs  T. 3 / 7  sh e  
w as n o t inform ed of a n y  s u c h  cond ition .

H aving referred  to  a n d  en d o rsed  th e  H ousing  C om m ittee’s 
prev ious reco m m en d a tio n s , th e  l sl R esp o n d en t co n c lu d ed  by 
s ta tin g  th a t  he w as aw aiting  th e  5 th R e sp o n d e n t’s  speedy  
approval for a llocation  to  th e  P etitioner. N evertheless, th e  5th 
R esponden t n e ith e r  s e n t a  reply  to  th e  8 th R esp o n d en t n o r 
inform ed th e  P e titioner a n d  th e  9 th R esp o n d en t w h a t h is  view s 
w ere in  regard  to th e  allocation .

The re a so n  w h ich  th e  3 rd R esp o n d en t now  gives for th a t  
defau lt is d istu rb in g . He cla im ed  th a t  th e  d ra f t  rep ly  p rep a re d  
by th e  I s' R esp o n d en t (on 01. 10. 97) h a d  been  given to  h im  by 
the  5 th R esp o n d en t for h is  co n sid e ra tio n , on  06. 10. 97: b u t  
th a t  “no  reply h a s  b e e n  se n t to  th e  M inister, s ince  th is  
ap p lica tio n  w as  filed by  th e  P e titio n e r before  [he) could  
recom m end  a  su ita b le  rep ly  to th e  8 th R e sp o n d en t M inister". 
S ince th e  P e titio n er’s  ap p lica tio n  w as filed in  Jun e  1998, th a t  
m ea n s  th a t  (if th e  3 rd R esp o n d en t w a s  tru th fu l)  e igh t m o n th s  
w as n o t en o u g h  for h im  to c o n sid e r w h a t sh o u ld  be sa id  to  the  
M inister. H ad th e  a llocation  of th e  d isp u te d  q u a r te rs  to aw ait 
th a t  reply, those  q u a r te rs  w ould  have  rem a in ed  v a c a n t for well 
over seven  m o n th s , depriv ing  a n  eligible pu b lic  officer a 
leg itim ate em ploym ent benefit of a  ten a n c y  a t  a  m o d est ren ta l.
I th in k  it fa r m ore likely th a t  the  3 rd R esp o n d en t did n o t da re



80 Sri Lanka Law Reports 1200013 Sri LR.

to  m a k e  a n y  re c o m m e n d a tio n  - d e s p ite  th e  f lu rry  of 
co rresp o n d en ce  d u r in g  th e  la s t  q u a r te r  of 1997 - b ecau se  he 
w as u n a b le  to  find a  rea so n  to  deny  th e  P etitioner’s  claim .

T h u s  by m id -O ctober th e  position  w as  th a t  th e  P etitioner’s 
c la im s  a n d  th e  9 th R e s p o n d e n t ’s  a l l e g a t io n s  a n d  
c o u n te r-c la im s h a d  b een  sc ru tin ise d  repea ted ly  a n d  in  g rea t 
detail. The H ousing  C om m ittee  h a d  twice decided  (on 06. 06. 
97  a n d  27. 06. 97) in  favour of th e  Petitioner; a n o th e r  
differently  c o n s titu te d  com m ittee  h a d  agreed  (on 30. 09. 97). 
U pon th e  9 th R esp o n d en t’s  firs t appeal, th e  2 nd R esp o n d en t had  
rep o rted  (on 13. 06. 97) to  th e  5th R esponden t adversely  to her. 
As for h e r  second  appeal, to  th e  M inister, th e  1st R esponden t 
h a d  su b m itte d  (on 01. 10. 97) a t  th e  5th R esp o n d en t’s  req u es t 
a n  ex h au stiv e  d ra ft of th e  reply  to  be se n t to  th e  M in ister a s  well 
a s  a  la te r  fu ll rep o rt (on 14. 10. 97) - b o th  confirm ing  the  
P etitioner’s  en titlem en t. T here  w ere th u s  in  effect s ix  reaso n ed  
w ritte n  rep o rts , a ll favourab le  to  th e  P e titioner’s  claim , b u t  a s  
ye t no  sig n  of a  final decision . It seem ed  a s  if, paradoxically , a  
su rfe it of “d u e  p ro ce ss” w as  ab o u t to  o p era te  so a s  to  deny 
ju s tic e  to  th e  Petitioner!

O n 27. 1 0 .9 7  th e  d isp u te d  q u a r te rs  fell v a c a n t . S ince they 
w ere n o t a llocated  to  th e  P etitioner, sh e  m et th e  5 th R esponden t 
o n  th e  3 0 th o r th e  3 1 st to g e th e r w ith  h e r  h u s b a n d . W hat 
tra n s p ire d  a p p e a rs  p rim a rily  from  th e  a ffid av its  of h e r  
h u s b a n d  a n d  herself. T hey averred  th a t  th e  5th R esp o n d en t 
in fo rm ed  th em  th a t  h e  h a d  looked in to  th e  m a tte r  carefu lly  a n d  
w ould  n o t c a u se  an y  in ju s tice  to  h e r, b u t  th a t  th e  M inistry  h ad  
called  for a  rep o rt a n d  th a t  a  rep o rt h a d  to  be sen t; a n d  th a t  he 
h a d  no  ob jec tion  to  th e ir  m ak in g  in q u irie s  a t  th e  M inistry. In 
w h a t is v irtua lly  a  co n te m p o ra n e o u s  le tte r  d a te d  12. 11. 97, 
sh e  a lso  sa id  th a t  o n  th a t  occasion  th e  G enera l M anager 
(A dm inistration) a s  well a s  th e  3 rd R esp o n d en t h a d  ag reed  th a t  
sh e  w as  en titled  to  th e  a llocation . T he 3 rd R esp o n d en t did n o t 
deny  th is , a n d  m erely  p leaded  ignorance; a n d  a s  th e re  a re  no 
affidavits from  th e  5 th R esponden t, a n d  th e  G enera l M anager 
(A dm inistration), th e re  is no  den ia l of th o se  a v e rm en ts . T here
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is no  rea so n  to  disbelieve th e  P etitioner. Indeed , h e r  v e rs io n  is 
co rro b o ra ted  by a n o th e r  c o n te m p o ra n e o u s  le tte r  w h ich  sh e  
w rote  to  th e  D irec to r of E s ta b lish m e n ts  o n  03. 11. 97 , 
com pla in ing  th a t ,  a s  a  re s u lt  o f im p ro p e r in fluence  exerted  by  
th e  9 th R esp o n d en t, th e re  w as  a n  a tte m p t to  ge t in s tru c tio n s  
from  th e  M in istry  in  o rd er to  c a u se  in ju s tice  to  her. T h a t le tte r  
w as copied to  th e  2nd a n d  5th R esp o n d e n ts  a s  well a s  th e  6 th, th e  
S ec re ta ry  to th e  M inistry.

T h is  is therefo re  n o t a  ca se  in  w h ich  th e  P etitioner decided  
to  m ee t th e  M inister of h e r  ow n volition: it w as, ra th e r , th e  5 th 
R esp o n d en t w ho v irtua lly  in d u ced  h e r  to  do th a t , n o t only  by 
w h a t he told h e r  b u t  a lso  by  h is  u n re a so n a b le  delay  in  rep ly ing  
to th e  M inister.

W hen th ey  w en t to  th e  M in istry  o n  04 . 11. 9 7  th ey  
found  th a t  th e  M inister w a s  ab ro ad ; a n d  so  th ey  m e t th e  7 th 
R esponden t (the D eputy  M inister, w ho  w a s  th e n  th e  ac tin g  
M inister), w ho checked  th e  re lev an t d o c u m e n ts , a n d  w ro te  to 
th e  2 nd R esponden t, th e  sam e  day , a s  a c tin g  M inister. He drew  
a tte n tio n  to th e  fact th a t  th e  P e titio n e r w as  first in  th e  w aiting  
list, an d  req u e s ted  th a t  n e c e ssa ry  a c tio n  be ta k e n  to  have  
th e  d isp u te d  q u a r te rs  p rom p tly  a llo ca ted  to  her. T he 2 nd 
R esp o n d en t th e re u p o n  d irec ted  th e  1st R e sp o n d e n t, th e  
C h a irm a n  o f th e  H o u s in g  C o m m itte e , to  “im p le m e n t  
accordingly". The 1st R esp o n d en t is s u e d  th e  le tte r  of a llocation  
d a ted  06. 11. 97, w h ich  s ta te d  th a t  if sh e  did n o t go in to  
o ccu p a tio n  w ith in  ten  d ay s  it w ould  be p re su m e d  th a t  sh e  did 
n o t req u ire  th e  q u a rte rs , in  w h ich  even t h e r  a llocation  w ould  
be  cancelled , a n d  sh e  w ould  be c h a rg e d  one m o n th ’s re n t. S he  
gave u p  p o ssess io n  of h e r  ren te d  p rem ises , a n d  e n te re d  in to  
o ccu p a tio n  of th e  d isp u te d  q u a r te rs  o n  10. 11. 97.

The very nex t day  - w ith o u t a n y  reaso n , w ith o u t an y  
o p p o rtu n ity  of show ing c a u se , a n d  w ith o u t a n y  no tice  - th a t  
a llocation  w as cancelled  a n d  sh e  w as  o rd ered  to  v acate . S he  
d id  no t, a n d  su b m itte d  a n  ap p ea l to  th e  2nd R esp o n d en t on  
12. 11. 97. O n 03. 12. 97  sh e  w as  to ld  th a t  sh e  w ould  be
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charged  p en a l re n t w ith  effect from  11. 11. 97. Again she 
appealed , on  04. 12. 97, to th e  2nd R esponden t. She received 
no  resp o n se .

T he R e sp o n d e n ts ’ position  is th a t  th a t  cancella tion  w as 
b e c au se  of a  M inisterial o rder. T here  is a  g rea t deal of 
u n c e rta in ty  a n d  confusion  a b o u t th a t  order: W as su c h  an  
o rd er given? W hat w as th e  M inister to ld  before he gave th a t  
o rder?  To w hom  w as  th a t  o rder given - to  th e  4 lh R esponden t 
o r to  th e  5 th? W as it a n  o rder (a) for th e  cance lla tion  of the  
P e titioner’s  a llocation , OR (b) only for a n  a llocation  to the  9 th 
R esp o n d en t?

T he alleged M inisteria l o rder w as  n o t in  w riting, a n d  there  
is no  c o n te m p o ra n e o u s  record  of it. R eference h a s  been  m ade 
to  it in  co rre sp o n d en ce  a n d  in  th e  3 rd R esp o n d en t’s affidavit.

T he firs t reference  to  su c h  a n  o rd er is in  a  le tte r d a ted  
11. 11. 9 7  signed  by th e  3 rd R esp o n d en t in  w h ich  the  4 ,h 
R e sp o n d e n t’s  n am e  h a s  m erely  b een  typed. T h a t le tte r s ta ted  
th a t  th e  8th R esp o n d en t h a d  o rdered  th e  can ce lla tion  of the  
a llocation , b u t  d id  n o t s ta te  to w hom  th a t  o rd e r  h a d  been  given.

T he n ex t reference  is in  a  le tte r  w h ich  th e  2nd R esponden t 
w rote  to  th e  P e titioner on  11. 11. 97, s ta tin g  th a t  b e cau se  the 
5 th R espon den t h a d  inform ed  h im  by le tte r  d a ted  11. 1 1 .9 7  th a t  
th e  8 th R esp o n d en t h a d  o rdered  the 5"' R espon den t to cancel 
th e  a llocation , th e  a llocation  m ade  by h is  le tte r d a ted  06. 11. 
97  w as  cancelled . No le tte r  from  th e  5th R esp o n d en t to the  2nd 
R esp o n d en t b e a rin g  th e  d a te  11. 11. 97  h a s  b een  p roduced .

T he th ird  reference  is in  a  le tte r  d a te d  17. 12. 97  to the  
D irec to r of E s ta b lish m e n ts  in  w h ich  th e  5 th R esp o n d en t s ta ted  
th a t  th e  8 th R esp o n d en t h a d  o rdered  th e  a llocation  of th e  
d isp u te d  q u a r te rs  to  th e  9 th R esponden t. He d id  n o t say  to 
w hom  th a t  o rd er h a d  been  given, a n d  he  did n o t claim  th a t  
th e re  w as  a n  o rd er for the cancellation  of th e  P e titioner’s 
a llocation .
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Finally, in  h is  affidavit th e  3 rd R esp o n d en t c la im ed  th a t  th e  
8 lh R esp o n d en t “h a d  te lep h o n ed  the 4 lh R espon den t (i. e. th e  
A dditional G eneral M anager, A dm in is tra tion ) a n d  to ld  h im  by 
phone to cance l th e  le tte r  o f a llo ca tio n ”. T he 4 th R esp o n d en t did 
n o t ten d e r a  su p p o rtin g  affidavit. T he 3 rd R esp o n d en t ad d ed  
th a t  he  d isc u sse d  th e  m a tte r  w ith  th e  4 th R esp o n d en t, a n d  th a t  
they  se n t th e  2nd R esp o n d en t a  le tte r  d a te d  11. 11. 97 , “sign ed  
by the  4 th R esp o n d en t . . .”. In  fac t th a t  le tte r  w a s  n o t signed  
by the  4 th R esponden t, n o r  did it s ta te  to  w hom  th e  o rd e r  w as  
given.

O n 12. 11. 9 7 . th e  P e tit io n e r  a p p e a le d  to  th e  2 nd 
R espondent. T h ereu p o n  th e  1st R esp o n d en t (on b e h a lf  o f th e  
2nd R espondent) adv ised  th e  5 th R e sp o n d e n t o n  18. 1 1 .9 7  th a t  
th e  allocation h a d  b een  m ad e  lawfully; th a t  th e  P e titioner w as  
in  lawful possession ; a n d  th a t  it w a s  n e ith e r  law ful n o r  
equitab le to cancel th a t  a llocation  w ith o u t no tice  a n d  w ith o u t 
reasons. He added  th a t  th e  9 th R e sp o n d en t h a d  no  rig h t to th e  
allocation of th e  q u a r te rs  n e x t falling  v a c a n t, a n d  th a t  s u c h  a n  
allocation  w ould  be  c o n tra ry  to  th e  E s ta b lish m e n ts  Code. T he 
5 th R esponden t's  reac tio n  w as  to  d irec t th e  2 nd R esp o n d en t 
to inform  th e  P e titio n e r th a t  s te p s  w ould  be ta k e n  for 
h e r e jec tm en t a n d  th e  recovery  o f p e n a l ren t; th a t  th e  
2nd R esponden t d id  by h is  le tte r  d a te d  03. 12. 97. The 
Petitioner appealed . D esp ite  a  re m in d e r d a te d  16. 12. 9 7  the  
Petitioner received no  rep ly  to  e ith e r  of h e r  ap p ea ls . P enal re n t 
(nam ely, a n  add itiona l Rs. 1 .500  p.m .) w as  recovered  from  
J a n u a r y  1998, w ith  effect from  11. 11. 97 . by d ed u c tio n  from  
h e r g ross sa la ry  of Rs. 6 ,0 5 0  p .m . T h a t pena l ren t n o t only 
a m o u n ted  to 25%  of g ro ss  sa la ry , b u t  w a s  m ore th a n  50%  
of h e r take-hom e pay.

I have a lready  referred  to  th e  D irec to r of E s ta b lish m e n ts ' 
le t te r  d a te d  18. 05. 87 , w h ic h  in d ic a te d  th a t  th e  9 lh 
R esponden t w as n o t eligible for a llo ca tio n  of q u a rte rs . W hen 
th e  D irector of E s ta b lish m e n ts  received th e  P e titioner’s le tte r  
of 03. 1 1 .9 7 , he ask ed  th e  5 th R esp o n d en t for h is  observa tions. 
In  h is  reply  d a ted  17. 12. 97 , th e  5th R esp o n d en t referred  to



84 Sri Lanka Law Reports 120001 3 Sri L.R.

advice given by th e  D irector of E s ta b lish m e n ts  in  1985 th a t  the 
five-year ru le  in  sec tion  6.1 .1  applied  to  th e  occupation  of flats 
a s  well. However, he  claim ed th a t  th a t  w as n o t being followed, 
a n d  th a t  accord ing ly  th e  9 th R esponden t w as en titled  to the 
d isp u te d  q u a r te rs , a n d  th a t  th e  8 lh R esponden t h a d  ordered 
th e ir  a llo c a tio n  to  th e  9 th R e sp o n d en t. T he D irec to r of 
E s ta b lish m e n ts  rep lied  on  27. 0 1 .9 8  th a t  if fla ts  fell w ith in  the 
defin ition  of “G overnm ent Q u arte rs" , section  6.1.1 would 
apply , a n d  ac tio n  co n tra ry  th e re to  w ould  requ ire  C abinet 
approval.

How ever, o n  19. 0 1 .9 8 , even before th e  5 ,h R esponden t got 
th e  D irec to r of E s ta b lish m e n ts ’ reply, q u a r te rs  No. T. 3 /5  
a t  R a tm a la n a  w e re  a llo c a te d  to  th e  9 th R e s p o n d e n t. 
C onsequen tly , th e  d isp u te d  q u a r te rs  w ere no  longer needed 
for h e r. N evertheless, th e  P etitioner w as se n t a no tice to quit, 
d a te d  31. 03. 98 , issu e d  u n d e r  th e  G overnm ent Q u a rte rs  
(Recovery o f P ossession) Act, No. 7 of 1969. T h a t w as received 
by h e r  only  o n  13. 05. 98, w h ereu p o n  sh e  filed th is  application .

MINISTERIAL ORDERS

T he 2nd R esp o n d en t cancelled  th e  P e titioner’s allocation, 
s ta t in g  (in h is  le tte r  d a ted  11. 11. 97) th a t  th e  M inister had  
o rd ered  th e  5 th R esp o n d en t to do so. N either th e  2 nd no r the  5"’ 
R esp o n d en t h a s  filed a n  affidavit to th a t  effect. F u rth e r, w hat 
th e  5 th R esp o n d en t sa id , in  h is  le tte r  d a te d  17. 12. 97, w as th a t  
th e  M in is te r h a d  o rdered  allocation  to th e  9 ,h R esponden t. 
T here  is  th u s  no  accep tab le  evidence of a  M inisterial o rder 
(a) g iven to the 5"' R espon den t, (b) for cancellation  of the  
P e titio n er’s  a llocation .

T he  3 rd R esp o n d en t, in  h is  le tte r  d a te d  11. 11. 97. did no t 
say  to  w hom  th e  M inister gave th e  o rd er for cancella tion . 
A lthough  in  h is  affidavit he  claim ed th a t  it w as given to the  4 th 
R esp o n d en t, th a t  is only h ea rsay ; it w as n o t su p p o rted  by 
a n  affidavit from , o r even a  d o c u m e n t signed  by, the  4 ,h 
R esp o n d en t.
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W hen th e re  a re  s u c h  co n trad ic tio n s , in co n s is te n c ie s  a n d  
om issions a s  to th e  p e rso n  to  w hom  th e  M in ister gave a n  
order, a n d  w h a t th a t  o rder w as, it is d ifficult to  hold  th a t  th e  
M inister did in  fac t give a n  o rd er for cance lla tion .

E ven  if  I w ere to  a s s u m e  th a t  th e  8 th R e sp o n d e n t 
d id co m m u n ica te  w ith  th e  5 th R esp o n d en t o r one of h is  
su b o rd in a te s , th e re  is u n c e rta in ty  a s  to  w h a t exactly  he  h a d  
been  told, a n d  w h a t exactly  he  “o rd e re d ”. I t 'm a y  well be th a t  
he  w as  n o t told th a t  th e  P e titioner’s a llocation  h a d  b e e n  m ad e  
afte r th e  m a tte r  h a d  been  reco n sid ered  in  O ctober a n d  a fte r  
th e  7 th R esp o n d en t h a d  looked in to  it. I c a n n o t ligh tly  p re su m e  
th a t  he  d irec ted  can ce lla tion  o r a llocation  re g a rd le ss  of legality 
o r propriety .

T here  is no  sa tisfac to ry  ev idence th a t  th e  8 th R esp o n d en t 
h a d  d irec ted  th e  can ce lla tio n  of th e  P e titio n e r’s  a llocation ; a n d  
th a t  he  h a d  in  m ind  can ce lla tio n  reg a rd le ss  o f legality  a n d  
propriety .

T he q u e s tio n  w h e th e r  or n o t th e re  w as  a  M in isteria l o rd er 
c a n n o t be left to sp ecu la tio n . T here  m u s t  be c e rta in ty  b o th  a s  
to th e  fac t of su c h  o rder, a n d  a s  to  its  c o n te n ts , a n d  th a t  c a n  
only be e n su re d  by hav ing  s u c h  o rd e rs  p roperly  d o cu m en ted . 
T he o b se rv a tio n s  in  M allows u. C om m issioner o f  Income Tax,111 
a re  a p p o s ite . D ea lin g  w ith  a  s ta tu to r y  p ro v is io n  th a t  
c e rta in  co n seq u en ces  w ould flow from  th e  “opinion" of th e  
C om m issioner, it w as held  th a t:

”. . .  The op in ion  m u s t n o t only be  e n te r ta in e d  generally , 
so to say, in  the  m ind  of th e  C om m issioner, b u t  th e  m a tte r  
m u s t  be tak e n  a  s te p  fu r th e r  an d  tran sla ted  into w ords in 
a  docu m ent so  a s  to serve  a s  ev id en ce  to g u id e  th o se  
fu n c tio n a rie s  [who have to a c t on th e  b a s is  of th a t  op in ion].’’

T he alleged M inisteria l o rd er for th e  can ce lla tio n  of th e  
P e titio n e r’s a llocation  involved h e r  v ested  rig h ts . If th a t  o rd er 
w as  n o t conveyed in  w riting  by th e  M inister, it sh o u ld  have
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been  tran sla ted  b y  the recipient into w ords in a document. 
w h ich  w ould  th e re a fte r  have been  availab le in the  relevant file, 
to serve a s  evidence to guide any  one w ho h ad  to deal w ith th a t 
a llocation  o r its  cance lla tion . All concerned  w ould know with 
c e rta in ty  w h a t the  M in ister h a d  sa id , w ithou t hav ing  to depend 
on  an y  o n e’s recollection. In th is  case , one of several th ings 
sh o u ld  have h ap p e n ed . W hoever received th e  o rder should  
have m ad e  a  c o n tem p o ran eo u s  m in u te  on  th e  file; or the 
M inisteria l o rd e r sh o u ld  have been  acknow ledged in writing; 
or co rre sp o n d en ce  p u r s u a n t  to th a t  o rder sh o u ld  have been 
copied to  th e  8 th R esponden t, m ak in g  a n  a p p ro p ria te  reference 
to h is  order.

If a  re sp o n sib le  M inister gives a n  o rd er in  the  due 
d isch a rg e  of h is  fu n c tio n s, he cou ld  have no objection to th a t 
o rd er be ing  p laced  on  record  in  th a t  way by the  public 
officer to w hom  it is ad d ressed . T he failure  to have proper 
d o c u m en ta ry  ev idence of M inisterial o rders , w ould encourage 
pub lic  officers to evade responsib ility  for th e ir  own ac ts , merely 
by c la im ing  th a t  th ey  ac ted  u p o n  u n reco rd ed  oral M inisterial 
o rders.

In th ese  c irc u m stan c e s , I hold th a t  th e  evidence does not 
e s ta b lish  th a t  th e  8 ,h R esp o n d en t gave a n  o rder for the 
can ce lla tio n  of the  P e titioner 's  allocation.

1 ho ld  fu r th e r  th a t, in any  event, th e  8"' R espondent 
h ad  no pow er u n d e r  the  E s ta b lish m e n ts  Code to o rder the 
a llocation  of q u a r te rs  or th e  can ce lla tion  of an  allocation; th a t 
an y  s u c h  o rd er w ould  n o t have been  b in d in g  on  the  Allocating 
A uthority , a n d  w ould  no t have ju stified  su c h  allocation  or 
cance lla tion . C onsequen tly , the  1st to 5 ,h R esp o n d en ts  m u st 
tak e  resp o n sib ility  for w hatever th ey  did in  connection  w ith 
a llocation  a n d  cance lla tion , a n d  c a n n o t tak e  cover beh ind  
M inisterial o rders .

It follows th a t  th e  p endency  of th e  9 lh R esp o n d en t's  appeal 
to th e  M inister, in  resp e c t of a  m a tte r  in  w h ich  he  h ad  no legal 
a u th o rity , did n o t invalida te  th e  a llocation  m ad e  on 06. 11 .97 .
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ELIGIBILITY

Section  1 defines “G overnm en t Q u a r te rs ” to  in c lu d e  “an y  
type of accom m odation” a llocated  for th e  p u rp o se  of res idence . 
A flat is  a  “type of acco m m o d atio n ”. A ccordingly, th e  fla t 
occupied  by th e  9 th R esp o n d en t w a s  “G overnm en t Q u a r te r s ”, 
a n d  sec tion  6.1 .1  m ade  h e r  ineligible for a n o th e r  a llocation  for 
five years .

T he a lle g a tio n  th a t  th e  P e tit io n e r  w a s  n o t e lig ib le  
w as b ased  on  h e r  o ccu p a tio n  - sole o r sh a re d  - of q u a r te rs  
No. T. 3 / 7  from  F e b ru a iy  1990 to  S ep tem b e r 1994.

It is n o t d isp u ted  th a t  th o se  q u a r te rs  w ere a llocated  to 
Mr G, a n d  th a t  th e  P e titioner w as  g ra n te d  p e rm iss io n  to  s h a re  
them , from  the  o u tse t in  F eb ru ary  1990. T he a llegation  m ad e  
on 03. 07. 94, th a t  Mr G w as n o t in  o c c u p a tio n  a t  th e  tim e  of 
the  flying sq u ad  in sp ec tio n  on  1 7 .0 6 .9 2 , w as  n o t den ied  e ith e r  
by Mr G or by th e  Petitioner. Indeed , by p rom p tly  v a c a tin g  th e  
q u a r te r s  th ey  a c ce p ted  th a t  p o s itio n . T h a t sh o w s th a t  
th e  P etitioner w as th e  so le  o c c u p a n t for two y e a rs  a n d  
th ree  m o n th s , from  J u n e  1992 to  S ep tem b er 1994. T he 
d isqua lifica tion  c rea ted  by sec tio n  6 .1 .1  a r is e s  only u p o n  
o ccu p atio n  “for m ore th a n  h a lf  th e  full period  p e rm itte d ”. S ince 
th e  full period  pe rm itted  (by sec tio n  6.1) is  five y e a rs , so le  
o ccu p a tio n  for less th a n  two a n d  a  h a lf  y e a rs  did n o t o p e ra te  
a s  a  d isqualification .

T here  is no  m ate ria l on  w h ich  th is  C o u rt ca n  con c lu d e  
th a t  Mr G w as n o t in  o cc u p a tio n  for a n y  period p rio r to 
17. 06. 92. The q u e s tio n  of eligibility w as for th e  A llocating 
A u tho rity  to de te rm ine , a n d  th e  1st R esp o n d en t a s  C h a irm a n  
of the  H ousing  C om m ittee  d ea lt w ith  th a t  m a tte r  ex haustive ly  
in  h is  rep o rt d a ted  14. 10. 97. T he I s' a n d  2 nd R e sp o n d en ts  have  
n o t so u g h t to go b ack  on  th o se  find ings, a n d  S en io r S ta te  
C ounse l w ho now  a p p e a rs  for th em  c a n  h a rd ly  be h e a rd  to 
q u e s tio n  h is  c lie n ts ’ find ings. In an y  even t, even  if th is  C o u rt
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is en titled  to  review those  findings, th e  R esponden ts have 
failed to  p ro d u ce  the  flying sq u ad  report, an d  the  related  
d o cu m en ts , excep t for a  photocopy of a  h a n d w ritten  s ta tem en t 
sa id  to have  b een  m ade  by th e  Petitioner, w hich is partly  
illegible, a n d  p artly  am biguous. T hey have p roduced  ex tracts  
from  e lec to ra l reg is te rs  for 1993 an d  1994 - w hich  a re  not 
re lev an t to  th e  period before J u n e  1992.

T here  rem a in s  th e  su b m iss io n  th a t  m ere occupation  for 
over fou r y e a rs  - w h e th e r sh a re d  or sole - d isen titled  the 
P etitioner to  a n  allocation  in  h e r own right.

S ection  6.1 g u a ra n te e s  to a n  officer, w ho is allocated 
q u a r te rs  of g rad es  2 to 4, a  period of five y e a rs  occupation . 
S ection  6 .1 5  im poses a n  obligation on  him  to vacate  a t the  end 
of th a t  “period  of tenure". A lthough it a d d s  “or w hen  ordered 
to  do so by th e  A llocating A uthority", th a t  does n o t give the 
A llocating A u thority  a n  ab so lu te  o r u n fe tte red  righ t to evict an  
o c c u p an t. T h a t only m ea n s  th a t  if th e  A llocating A uthority  h a s  
a  righ t, aliunde, to  o rder vacation  (e. g. for b rea c h  of som e 
reg u la tio n  o r condition) a n d  calls  u p o n  the  occ u p an t to vacate, 
th e n  th e  o c c u p a n t m u s t  vacate , a n d  section  7.1 ind ica tes the 
rem edy  for defau lt. S u b jec t to  th a t, sec tion  6.1 g u a ra n te e s  a 
te n u re  of five years .

S ec tion  6 .1 .1  is in  th e  n a tu re  of a  proviso  to section  6.1 
S ec tio n  6.1 con fe rs  a n  e n title m e n t on  officers allocated  
q u a r te rs  of g rad e s  2 to 4: the  righ t to rem a in  in  occupation  for 
five y ea rs . S ec tion  6 .1 .1  im poses a  d isab ility  on those  who 
enjoy th a t  r ig h t (or privilege) for a t  lea s t h a lf  th a t  period. T hat 
d isab ility  c a n n o t be  ex tended  to  th e  w ider category of those 
w ho w ere n o t g ran te d  th e  right of o ccu p a tio n  for th a t  period, 
a lth o u g h  th ey  m igh t in  fact have  occup ied  q u a r te rs  for th a t 
period . An officer w ho is allow ed to occupy  q u a r te rs  on the  
te rm s  th a t  he  w as  obliged to  vaca te  on  d e m a n d  does not come 
w ith in  sec tio n  6 .1 , a n d  h e n ce  is n o t su b je c t to  section  6 .1 .1 . 
A n officer will n o t be  su b je c t to th e  d isab ility  u n le s s  he  h a s  first 
en joyed  th e  privilege.
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A s itu a tio n  in  w h ich  q u a r te rs  a re  occup ied  by m ore th a n  
one officer m ay  com e a b o u t in  severa l d ifferen t w ays. S ection  
6 .9  p ro v id es  t h a t  tw o o fficers  m ay  be  s im u lta n e o u s ly  
“allocated" th e  sam e  q u a rte rs ; a n d  th a t  one  officer h av ing  b e e n  
originally  “allocated” q u a rte rs , a n o th e r  officer m ay  la te r  be  
pe rm itted  to “sh a re ” them . F u rth e r , sec tion  6 .3  prov ides th a t  
one officer m ay  be “a llo ca ted ” q u a rte rs , a n d  th e  A llocating 
A uthority  m ay  g ra n t specific app rova l to a n o th e r  officer to  
“regu larly  occupy” a  p o rtion  of s u c h  q u a rte rs .

Clearly, th ere  w as no  “a llo ca tio n ” of q u a r te rs  No. T. 3 / 7  to  
the  Petitioner. W hether it w as a  c a se  of h e r  be ing  allow ed to  
“sh are"  th o se  q u a rte rs , o r  “regu larly  occupy” them , th e  le tte r  
d a te d  02. 02. 90  se t o u t th e  te rm s  o f h e r  occupancy . It is 
m an ifest th a t  sh e  h a d  no  right of o c c u p a tio n  for five y ea rs ; a n d  
th a t  sh e  w as obliged to  v aca te  n o t only  if Mr G vaca ted , b u t  
even if Mr G c o n tin u ed  in  law ful o ccu p atio n . S he  never h a d  
a  right o f o c c u p a tio n  in  te rm s  o f sec tio n  6 .1 , a n d  sh e  
w as therefo re  never su b je c t to  th e  d isab ility  c re a te d  by 
section  6 .1 .1 .

ALLOCATING TO THE PETITIONER

The P etitioner w as eligible for a llocation  a n d  w as  th e  firs t 
in  th e  w aiting  list; th e  p endency  of th e  9 th R e sp o n d e n t’s ap p ea l 
to  th e  M inister w as no b a r  to  th e  a llocation  m ad e  to her.

T he q u e s tio n  a rise s  w h e th e r  th a t  a llocation  w as  v itia ted  
by th e  7th R esp o n d en t’s “re q u e s t” th a t  n e c e ssa ry  ac tio n  be 
ta k e n  to have th e  d isp u te d  q u a r te rs  a llocated  to h e r  - for ju s t  
a s  th e  M in ister h a d  no a u th o r ity  to  o rd er can ce lla tio n  o f a n  
a llocation , th e  ac tin g  M in ister h a d  no  pow er to  o rd e r  a n  
allocation .

The P etitioner d id  n o t seek  M in isteria l in te rven tion . T here  
is no  d o u b t th a t  th e  l sl a n d  2 nd R e sp o n d e n ts  w ere a b o u t to 
m ak e  a n  a llocation  in  h e r  favour, a n d  w ould  have  done  so  b u t
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for th e  5 th R e sp o n d e n t’s in te rv en tio n . Not only did he 
u n re a so n a b ly  de lay  su b m ittin g  th e  rep o rt w hich  the  8 th 
R esp o n d en t h a d  called  for, b u t  he v irtua lly  com pelled the 
P e titioner to  a p p ro a c h  th e  M inister. In th e  c ircum stances , 
a lth o u g h  th e  a llocation  w as m ad e  after  th e  7 ,h R esponden t’s 
le tte r, it w a s  no t m ade  because  of th a t  letter. In a  sense , the  7lh 
R esp o n d en t’s le tte r  m erely  negatived  th e  delay  c au sed  by the 
8 th R esp o n d en t’s  req u e s t for a  report.

In  th e  c irc u m stan c e s , I hold th a t  th e re  w as a valid 
a llocation  in  favour of th e  Petitioner, du ly  m ade  on  06. 11. 97 
by  th e  2 nd R esp o n d en t ac tin g  in  th e  exercise of h is  d iscretion, 
a n d  n o t u p o n  th e  d ic ta te s  of th e  7th R esponden t.

CANCELLATION OF THE PETITIONER’S ALLOCATION

T he a llocation  being  valid, th e  C ode c o n ta in s  no  provision 
em pow ering  o r ju stify in g  its  cance lla tion . Section  6 .15  does 
n o t dea l w ith  cance lla tion , b u t  w ith  a n  o rd er to  vacate  m ade by 
th e  A llocating A uthority . T he case  before u s  does n o t involve 
a n  o rd er to  v aca te  - for w hich, in  any  event, th ere  w ere no 
g ro u n d s.

Even if it c a n  be a rgued  (which I doubt) th a t  the  2 nd 
R esp o n d en t a s  A llocating A uthority  h a d  a n  im plied power to 
can ce l a n  a llocation , h is  view s on  the  cance lla tion  were 
p rom p tly  conveyed by  th e  I s' R esponden t, on  h is  behalf, to the 
5 th R esponden t: th a t  the  can ce lla tion  w as n e ith e r  lawful nor 
eq u itab le . It is c lea r therefore  th a t  he  a c ted  on  the  d irections 
of th e  5 th R esp o n d en t - w ho w as ac tin g  in  p u rp o rte d  p u rsu a n c e  
of a n  un p ro v ed  M inisteria l o rd er - a n d  n o t in  the  proper 
exerc ise  of w h a tev er d isc re tion  he  m ay  have had .

A n o th er m a tte r  w h ich  v itia te s  th e  can ce lla tio n  is th a t  it 
w as  w ith o u t re a so n s , w ith o u t no tice, a n d  w ith o u t hearing  the  
Petitioner.

It is  n e c e ssa ry  to  co n sid e r th e  5 th R esp o n d en t’s conduct. 
He k new  th a t  th e  a llocation  to  th e  P e titio n er h a d  been
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recom m ended  a n d  decided  u p o n , over a n d  over aga in . H is 
le tte r  d a ted  17. 12. 97  show s th a t  h e  n ev e rth e le ss  w a n te d  th e  
9 lh R esp o n d en t to have th e  d isp u te d  q u a r te rs  even  th o u g h  he 
knew  full well th a t  sh e  w as n o t eligible. F u rth e r , even  a fte r  th e  
9 th R esp o n d en t no longer h eed ed  th e  d isp u te d  q u a r te rs , he  
d id  n o t d isco n tin u e  th e  efforts to  evict th e  P e titioner a n d  to  
levy p en a l ren t. It is n o t s u rp r is in g  th a t  he  re fra in ed  from  
su b m ittin g  a  rep o rt to th e  M in iste r a n d  from  rep ly ing  to  th e  
P etitioner’s appeals .

ORDER

I g ra n t the  P etitioner a  d e c la ra tio n  th a t  h e r  fu n d a m e n ta l 
rig h t u n d e r  Article 12(1) h a s  been  in fringed  by th e  3 rd a n d  5th 
R esponden ts . I q u a s h  th e  o rd er cance lling  th e  a llocation  of th e  
d isp u te d  q u a rte rs , th e  o rd er ch a rg in g  p en a l re n t from  h e r, an d  
th e  no tice  to q u it d a ted  31. 03. 98  served  on  her. T he a llocation  
d a ted  06. 11. 97  will s ta n d , a n d  sh e  will be  en titled  to  c o n tin u e  
in  o ccu p atio n  of th o se  q u a r te rs  in  te rm s  of th e  E s ta b lish m e n ts  
Code pay ing  re n t in  te rm s  o f th e  Code, a n d  to th e  re fu n d , 
on  or before 31. 08. 2000 , of all p en a l re n t d ed u c te d  from  
11. 11. 97  to  date .

I tu r n  to  th e  d e te rm in a tio n  o f c o m p e n s a tio n . T he  
P e titioner h a d  a lready  vaca ted  th e  p rem ise s  w h ich  sh e  h a d  
ta k e n  on  ren t. S u m m ary  can ce lla tio n  a n d  a  d e m a n d  for 
im m ed ia te  vacation  w as therefo re  w holly u n re a so n a b le  a n d  
oppressive. The failure  to give h e r  a  little tim e to find o th e r  
accom m odation  p o in ts  to  m alice. T he levy of p en a l re n t w ould  
have  re su lte d  - b o th  to h e rse lf  a n d  to h e r  c h ild ren  - in  
h a rd s h ip s  w h ich  a  refund , even w ith  in te res t, c a n  never 
ad eq u a te ly  com p en sa te . The pub lic  a re  en titled  to  expect 
efficient service from  pub lic  officers like th e  P e titioner - b u t  
deny ing  pub lic  officers fa ir tre a tm e n t in  re la tio n  to th e ir  
em ploym en t a n d  em ploym en t b e n e fits  re s u lts  in  dem o tiva ting  
them . In th ese  c irc u m stan c e s , I aw ard  th e  P e titioner a  su m  of 
Rs. 100 .000  a s  co m p en sa tio n , pay ab le  by th e  S ta te  on  or 
before 31. 08. 2000 . In reg ard  to co s ts , th e  3 rd R esp o n d en t will
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perso n a lly  pay  th e  P etitioner a  su m  of Rs. 5 ,000 . an d  the  5th 
R esp o n d en t will pe rsona lly  pay  h e r  a  su m  of Rs. 25 ,000 , on or 
before 31. 08. 2000.

WIJETUNGA, J . - I agree.

GUNASEKERA, J . - I agree.

R elief Granted.


