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PATHIRANA AND ANOTHER
- - V. .
0.1.C. NITTAMBUWA POLICE

COURT OF APPEAL '
RAMANATHAN, J. AND PERERA, J.
CA 239/88. .

M.C ATTANAGAU.ENO 148/88.
MARCH 16 1988.

Criminal Procedure - Bafl thht to bail— Code of Cnm/nal Procedure Act s. 402

-As offences under sections 314 315 and 316 of the Penal Code are descnbed ‘as
bailable under the Code of Criminal Procedure Act and s. 402 of the said Procedure Act
provides that “when any person other than a person accused of a non-bailable offence
appears or is brought before a Court and is prepared at any time at any stage of the
proceedings befare such Court to give bail such person shall be:released on bail®, the
accused is entitled as of right to be released on bail at any stage of the proceedings. An .
order of remand in such circumstances is an illegal order. . -

"~ APPLICATION for revision .o_f an order of the Magistrate of Atténagalle.‘

C. Sooriaratchi for petitioner.
" No appsarance for respondent,
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PERERA J
Thisis an appbcatron made 10 thrs ‘Court i in terms of Sectron 404 of the
Crummal Procedure Code Act No. 15 of 1979 in respect of two
suspects ‘who have: been produced before the Attanagalla Magostrate -
on 11th March, 1988 and:remanded-to fiscal's.custody. According to
the B report filed by the Nittambuwa police the suspects arealleged 1o
have committed offences under Sections 314, 315, 3 16-of the Penal
Code. The learned Magistrate has remanded these’ suspects tm the-

23rd of March, 1988 on the basrs that the - mvesttgatlons into -this

" matter have not been concluded

Mr. Sooriarachchi-on behalf of the suspects submits that this order
of the learned Magistrate is. in contravention of Section 402 of the
Code of Criminal Procedure Act No. 15 of 1879. It is his sub'mssro't
that these offences under Sectiens 314,-315 and 316 are offences
which-are described as bailable offences under the provisions of the
- Code of Criminal Procedure Act. Counsei also: adverted to. the
provisions: of Section-402 of the Criminal PrOCedure Code which
provides that ‘when any person other than a person accused of a
non- baﬂable offence appears or is brought before a- Court and is
prepared at any time at any sta e of the prooeedings before such
Court to grve bail, such person shall be released on baif". Itis counsel’s,
submission that the order of the learned Magistrate .is in direct.
contravention of the.provisions of section 402 of. the Code of Cnmmal
Pracedure Act. He, submits-that in terms of thig provision'a suspect is " -
entitled as of: nght 10 be. released on bail i in,these Ctrcumstances at any
..stage of the. ‘proceedings.. The. order of the learned. MagnStrate ‘
-therefore refusing the apphcatron made on. behalf ‘of the suspect for
bail is an illegal order. He also invited the attentian of this Court to the
fact that the learned. Magistrate has in the course of the order stated .
that the pohce had no objectron to the retease of the suspects on barl '

We have however mformed counsel that the prOper procedure
whrch shauld’ have been followed in-this matter was for: the petitioner
"to have ftled an appeal agatnst the order of the learned Magxstrate ahd '
'~ not made en appircatron rn terms of Seotnon 404 of the Cnmlnal

Procedure Code
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Howaver in vuew of the ﬂlegahty of the present order we are of- the
view that'this is a fit-case in which we. shiould set aside the. order:of. the
A Magustrate actmg in rewsnon We Iherefore set asnde the order of the -

f‘to fiscal custody ‘We' dtrect the Magnstrate to fetease these ‘two
, .;suspects on.bail'in a- sum of Rs.- 1000/~ (cash) each The' suspects
- -will also furnish two sureties acceptableto Court ‘

RAMANATHAN, Ji-lagres. ..
Appllca t/an allowed and ba/l ordered




