
PERERA AND OTHERS
v.

ADLINE AND OTHERS

COURT OF APPEAL 
JAYASINGHE. J .
JAYAW1CKREMA, J .
CA 491/96(REV)
DC MT. LAVANIA 3 9 /9 3 /P  
15th OCTOBER 1999 
16th NOVEMBER 1999 
01 st MARCH 2000 
24th APRIL 2000

Partition Law 21 o f  1977 - S.48. S .48(l), S .4 9  A m ended  by A ct No. 3 2  o f  
1987 - S.16(3), 20(1). 29(3). 20(l)(b). R ejusa l to a d d  Party - C ase file d  
claiming compensation w ider S .4 9  - Is he estopped  fro m  challenging  
Interlocutory Decree.

Held :

(1) According to S.48(5) and  S .48(l) it is clear th a t the  only rem edy 
available to a  person who w as no t a  party  to a  partition  action, is to file 
a  separa te  action to recover dam ages from any  party  to the action, if he 
says th a t his land h as  been partitioned.

(2) The above provisions s ta te  th a t "the am o u n t of dam ages shall be a 
charge on any  sh a re  of the land or any  m oney allotted in su ch  action" 
m akes it clear th a t a  party  will no t be prejudiced by the m ere fact of not 
being added as a party  - S .49(l) prevents su ch  prejudice.

Per Jayaw ickrem a, J .

“A lthough in an  appropriate  case th is  C ourt h as  ju risd ic tion  to ac t 
in Revision and  restitutio-in-integrum, b u t w here a  p a rty  h as  
deliberately not show n due diligence even after he w as notified by 
the Surveyor to appear in C ourt and  fails to apply to be added as  
a party, th is  C ourt will not exercise its ju risd ic tion  in h is favour."

(2) It is clear th a t the Petitioners have accepted  the finality of the 
Ju d g m e n t and  the Interlocutory Decree in th is  action.

APPLICATION in Revision a n d /o r  R estitu tio-in-in tegrum  from the 
O rder of the District C ourt of Mt. Lavania.
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W. D ayaratne  with Ms. R. Jayaw ardane  for Petitioners.

M.A.Q.M. G hazza liw ith  E.O. Palihapitiya for Plaintiff - Respondents. 
C.A. H etlihew a  for 1-6 R espondents.

Cur. adu. vult.

M ay 25 , 2000 .
JAYAWICKREMA, J .

T his is a n  ap p lica tio n  to revise th e  o rder of the  learned  
D istric t J u d g e  d a ted  24. 07. 1996 w here in  he h a s  refused  an  
ap p lica tio n  to ad d  th e  P e titio n ers  a s  p a rtie s  to the  partition  
action .

It is a d m itte d  th a t  th e  P e titio n ers  w ere no t p a rties  to the 
p a rtitio n  ac tion .

T he lea rn ed  C ounse l for th e  P lain tiff - R esponden t raised  
a  p re lim in ary  objection, in  th a t  a s  th e  P e titioners  have filed two 
c a se s , viz. 1 3 1 3 /M a n d  1 3 14/M  in  th e  D istric t C ourt of M ount 
Lavinia, u n d e r  S ec tio n  49  of th e  P artitio n  Act claim ing 
m on ito ry  c o m p en sa tio n  for th e  P e titioner an d  he r ch ildren  
on th e  b a s is  th a t  th e ir  in te re s t have been  ex tingu ished  or 
o th e rw is e  p re ju d ic e d  by  th e  s a id  in te r lo c u to ry  d ecree  
ta n ta m o u n t  to  ho ld ing  o u t o r c a u s in g  or perm itting  the 
P la in tiff - R esp o n d en t to believe th a t  the  Petitioner h as  
accep ted  th e  finality  of th e  in te rlo cu to ry  decree an d  to ac t 
u p o n  th a t  belief. He fu rth e r  co n ten d ed  th a t  the  Petitioner is 
now  es to p p ed  from  deny ing  th a t  he  h a d  accep ted  the  finality 
of th e  in te rlo cu to ry  decree  a n d  p roceeded  to take  s tep s  to 
recover from  th e  P lain tiff - R esp o n d en t any  advan tage  of 
a  c o m p e n sa tio n  th a t  m ay  a rise  from  th e  finality of the 
in te rlo cu to ry  decree. T he lea rn ed  C ounsel fu rth e r  subm itted  
th a t  once a  p e rso n  exerc ises th e  rig h t given u n d e r  Section 49 
of th e  P a rtitio n  Act. he  c a n n o t th e re a f te r  rep roba te , an d  seek 
to  se t a s id e  th e  decree  u p o n  w h ich  he h a s  exercised su ch  a 
righ t.
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The lea rn ed  C o u n se l for th e  P e titio n ers  su b m itte d  th a t  
th o u g h  th e  S ection  4 9  s ta te s  th a t  p a rtie s  a re  en titled  to  c la im  
dam ages it does n o t give an y  p rescrip tive  period  w ith in  w h ich  
the  ac tion  for dam ag es  cou ld  be filed. T herefore  th e  p a rtie s  a re  
guided by th e  P resc rip tio n  O rd in an ce , w h ere  in  S ec tion  9  a n  
ac tion  for d am ag es sh o u ld  be  filed w ith in  a  period  of two y e a rs  
an d  therefore  th ey  in s ti tu te d  th e  above tw o a c tio n s  in  th e  
D istrict C ou rt th ro u g h  a b u n d a n c e  of c a u tio n  th a t  th ey  w ould  
loose th e ir  sa id  r ig h ts  for d am a g e s  if th ey  loose th is  p re se n t 
app lication  before th is  C ou rt a s  to  m ak e  a n  ap p lic a tio n  for 
Revision an d  R e s titu tio -in -in teg ru m  is n o t con ferred  to  a  
p e rso n  or even  to a  p a rty  in  a  p a rtitio n  a c tio n  u n d e r  the  
P artition  Act. T he lea rn ed  C ounse l co n te n d e d  th a t  th e  m ere 
fact th a t  the  P e titio n ers  in s titu te d  th e  above two a c tio n s  does 
no t in an y  m a n n e r  a m o u n ts  to a n  a d m iss io n  by th em  th a t  all 
th e ir  r ig h ts  have  b e e n  ex tin g u ish ed  by th e  in te rlo cu to ry  decree  
en te red  in  th is  case .

A ccord ing  to S e c tio n  48(5) o f th e  P a r titio n  A ct th e  
in te rlocu to ry  decree  o r th e  final decree  of p a rtitio n  e n te red  in  
a  p a rtitio n  ac tio n  sh a ll n o t have  th e  final a n d  conclusive  effect 
given to  it by S ec tion  48(1) a s  a g a in s t a  p e rso n  w ho, “not 
having been a party” to  th e  p a rtitio n  ac tio n , c la im s a n y  s u c h  
right, title  or in te re s t to or an y  lan d  o r a n y  p o rtio n  o f th e  lan d  
to w hich  th e  d ecree  re la te s  a s  is n o t d irec tly  o r rem otely  derived 
from  th e  decree  if, but only if, he proves that the decree has 
been entered by a Court w ithout com petent jurisdiction. 
A ccording to th e  P rov isions of th e  P a rtitio n  Act, a  p a rtitio n  
decree cou ld  n o t be cha llenged  even on  th e  g ro u n d s  o f frau d  
o r collusion.

W hen  one c o n sid e rs  th e  above p rov isions it is c lea r th a t  
th e  only  rem edy  a  p e rso n  w ho w as  n o t a  p a rty  to  a  p a rtitio n  
ac tio n  is by w ay of a  s e p a ra te  ac tio n  to recover d am a g e s  from  
an y  p a rty  to  th e  ac tio n  u n d e r  a  S ec tion  49(1) of th e  P a rtitio n  
Act.
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A ccord ing  to  th e  p rov is ions  in  S ec tion  49(2) of the  
P artitio n  Act, w here  a n  a c tio n  for dam ages is in s titu te d  an d  is 
reg is te red  a s  a  Us p en d en s  a n d  if an y  d am ag es w ere aw arded , 
th e  a m o u n t of s u c h  d am ag es  sh a ll be  a  ch arg e  o n  any  sh a re  
of th e  lan d  o r a n y  m oney  a llo tted  in  su c h  p a rtitio n  ac tion  to the  
D efendan t o r e a c h  of th e  D efen d an ts  in  th e  ac tio n  for dam ages 
a n d  s u c h  charge  sh a ll ra n k  nex t in  prio rity  to th e  charge 
refe rred  to  in  S ec tion  34(2) a n d  th e  charge  refe rred  to  in  section  
63, a n d  s u c h  charge  sh a ll be  enforceable a g a in s t su c h  party  
a n d  a n y  p e rso n  deriv ing  a  righ t, title  o r in te re s t th e re in  or 
th e re to  from  s u c h  p a rty , n o t be ing  a  tra n sfe re e  for value 
w ith o u t no tice  o f th e  r ig h t title  or in te re s t of s u c h  Plaintiff.

W hen  one co n s id e rs  th e  above p rov isions of law it is 
a b u n d a n tly  c lea r th a t  th e  only rem edy th a t  a  p e rso n  w ho is not 
a  p a rty  to  a  p a rtitio n  ac tio n  is a n  ac tio n  for d am ag es  u n d e r 
S ec tion  49(1) of th e  P a rtitio n  Act. The above p rov isions w hich  
s ta te s  th a t  “th e  a m o u n t of dam ag es sh a ll be  a  ch arg e  on  any 
s h a re  of th e  lan d  o r an y  m oney  a llo tted  in  su c h  p a rtition  
action" m ak e s  it c lea r th a t  a  p a rty  will n o t be  p re jud iced  by the  
m ere  fac t of n o t b e ing  ad d ed  a s  a  p a rty  to a  p a rtitio n  action. 
T he p u rp o se  of S ec tio n  49(1) is  to  p rev en t s u c h  prejudice.

As su b m itte d  by  th e  lea rn ed  C ounse l for th e  Petitioner, 
a lth o u g h  in  a n  a p p ro p ria te  ca se  th is  C ourt h a s  ju risd ic tio n  to 
a c t in  rev ision  a n d  restitutio-in-integrum, w here  a  p a rty  h a s  
de libera te ly  n o t sh o w n  d u e  diligence even a fte r  he  h a s  been  
notified  by th e  S urveyor to a p p e a r  in  C o u rt a n d  fails to  apply 
th a t  he  be ad d ed  a s  a  p a rty , th is  C ourt will n o t exercise its 
ju r isd ic tio n  in  h is  favour.

T he lea rn ed  C o u n se l for th e  P e titioners  in  h is  w ritten  
su b m iss io n s  co n te n d e d  th a t  th e  S urveyor failed to  give notice 
a s  req u ired  by  S ec tio n  16(3) of th e  P a rtitio n  A m endm ent 
Act No. 3 2 /1 9 8 7  a n d  therefo re  th e  lea rn ed  T ria l Ju d g e  on 
19. 10. 1994 h a s  d irec ted  th e  S urveyor to  su b m it p roof of
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the  sa id  service of no tice  o n  06. 12. 94. He fu r th e r  su b m itte d  
th a t  th e  p u rp o rte d  no tice  m ark e d  a s  P9 is n o t a  no tice  in  
com pliance of Section  16(3) of th e  P artitio n  Act. L earned  
C ounsel fu r th e r  su b m itte d  th a t  th e  c a se  cam e  u p  for tria l even  
w ithou t th e  G ram asev ak e ’s rep o rt b e e n  p ro d u ced  in  C o u rt in  
violation of th e  p rov isions of S ec tion  2 0  of th e  P a rtitio n  Act.

It is to be no ted  th a t  o n  th e  day  th e  S urveyor su rveyed  th is  
land , th e  1st P e titioner M aha W edage V ijitha S u d a r ik a  P erera , 
the  m o th e r  o f th e  2 nd, 3 rd a n d  4 ,h P e titio n ers , p re se n te d  h e rse lf  
before th e  S urveyor a n d  gave h e r  a d d re s s  to  th e  Surveyor a s  
a  new  c la im an t. The S urveyo r s ta te s  in  h is  rep o rt th a t  Lot B(2) 
w hich  is p a r t  of th e  C o rp u s  h a s  becom e a  p a r t  of th e  a d ja c e n t 
lan d  of w h ich  th e  new  c la im a n t (1st Petitioner) is th e  ow ner.

O n a  p e ru sa l of th e  J o u rn a l  E n trie s  No. 11 a n d  16 d a te d  
19. 10. 1994 a n d  02. 01. 1995 respectively , we find th a t  
the  S urveyor h a s  perso n a lly  given no tice  to  th e  1st P e titioner 
M.V. K am al V ijitha S u n d a r i  P e re ra  u n d e r  S ec tion  16(3) of 
the  P artitio n  Act. A ccording to J o u rn a l  E n tiy  No. 18 d a te d  
10. 02. 1995, J o u rn a l  E n trie s  No. 26  a n d  No. 27  d a te d  05. 06. 
1995, a n d  13. 06. 1995 n o tic e s  have  b e e n  served  on  th e  
G ram asevaka, of 532  B, G odigam uw a S o u th , a n d  he  h a s  filed 
h is  report.

The 1st P etitioner m ade  a n  a p p lica tio n  to  th e  D istric t C o u rt 
a fte r th e  ju d g m e n t in  the  Case w as delivered  th a t  sh e  m ay  be 
add ed  a s  a  p a rty  to th e  P a rtitio n  A ction. T he 1st P e titioner 
giving evidence in  th e  D istric t C o u rt reg a rd in g  th is  ap p lica tio n  
ad m itted  th a t  sh e  m ad e  h e r  c la im  before th e  S urveyor a n d  th a t  
sh e  received notice of th is  ac tio n  a n d  to a p p e a r  in  C ourt. H er 
evidence a s  is follows: “SSate^d’d  ̂ ©jozao s®@ §£)© ©SaysswG ®G 
eQSOaSza® SsGatea S a a  ©@ ^ S o a f  Gaia. SG ag ©G ©awSScssf 
<2 lS)-€fio Gate) Scso. aag}af ©G eaaS oG  Gate) 5>j8Ga)0."

A lthough  th e  lea rn ed  C o u n se l for th e  P e titio n er su b m itte d  
th a t  th e  P e titioners  d id  n o t receive no tice  in  com p liance  of
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Section  16(3) of th e  P artition  Act, th e  I s' Petitioner herself 
ad m itted  th a t  sh e  received notice of the  action.

A ccording to  Section  20(3) of th e  P artition  Act any person  
receiving no tice  u n d e r  su b  Section  (1) of th is  Section  shall not 
be a d d ed  a s  a  p a rty  to the  action , u n le s s  he  app lies by a  m otion 
in  w riting  to  be add ed  on  or before th e  d a te  specified in the 
notice.

In  th e  in s ta n t  case , th e  P e titio n ers’ n am e s  w ere disclosed 
in  th e  1st to 8 th D efen d an ts’ s ta te m e n t of claim  an d  the  1st 
P etitioner w as no ticed  u n d e r  Section  16(3) of th e  Partition  Act.

A ccording to  Section  20(1) of th e  P artition  Act, the C ourt 
sh a ll o rd er no tice  of P a rtition  A ction be  se n t by  reg istered  post:

(a) to every c la im an t (not be ing  a p a rty  to  the  action) who 
a s  m en tio n ed  in  the  rep o rt of S urveyor u n d e r su b  
sec tio n  (1) of th e  S ection  18, an d

(b) to  every p e rso n  d isc losed  u n d e r  p a ra g ra p h  (c) of su b  
S ec tion  (1) of Section  19 by  a  d e fen d an t in the  action.

A ccording to Section  20(l)(b) a  D efendan t w ho discloses 
a n y  p e rso n  refe rred  to  in  p a ra g ra p h  (b) of su b  Section  (1) of th is  
S ection , sha ll, u n le s s  th e  C o u rt o therw ise  o rders , file in C ourt 
th e  no tice  to  be  se n t u n d e r  th a t  s u b  sec tion  to th a t  person .

In  th e  in s ta n t  case , th e  D efen d an ts  w ho d isclosed  the 
n a m e s  of th e  P e titio n ers  did n o t ra ise  a n y  issu e  on  th a t  b asis  
a n d  w e n t a lo n g  w ith  th e  P lain tiff a n d  p a rtic ip a te d  in  the  tria l 
a n d  ju d g m e n t w as  delivered accordingly.

W hen  one ta k e  in to  co n s id e ra tio n  th e  above fac ts an d  law 
it is a b u n d a n tly  c lea r th a t  th e  P e titio n ers  have accep ted  the 
finality  of th e  ju d g m e n t a n d  th e  in te rlo cu to ry  decree in  th is  
ac tion .
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H ence th e  p re lim inary  ob jec tion  of th e  lea rn ed  C o u n se l for 
the  Plaintiff - R esponden t, th a t  th e  P e titioners  a re  now  esto p p ed  
from  denying  the  valid ity  of th e  in te rlo cu to ry  d ecree  is u p h e ld .

T his app lica tion  for rev ision  is d ism issed  w ith  taxed  co sts .

JAYASINGHE, J . I agree.

Preliminary objection upheld.

P e titio n ers  e s to p p e d  fro m  d e n y in g  th e  v a l id ity  o f  th e  
Interlocutory Decree.


