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Thesawalamal-Succssmn—uMatnmomaI R;ghts and Inhemance Ordinance

" (Jaffna)=Persons .to-whom_ Thesawalami’ applies=Reguiation of 1806-Letters of
",Admmlstrat:on-a 523. CMI Procedure Cade {as amendedby LawNa 200f 1977}

The Thesawatamm isa conectnon of the Customs of the Malabar lnhabnams of 1he
.- Province of Jaffna (colected by Dissawe Isaak) and given full force by ‘the Regulaﬂon of

18086. For Thesewslamei to apply-to a person it must be established that he is s Tami -

nhabitant o of the Nortiom Provincs:

;The meamng of ordmary woras i quesuon of fact but the meamng to be attnbuted o
- enacted words is a question of law. The maaning of the expressm mhabotant of the_
_Promnoe ofJaffna asaquesuon oflaw o

‘ ,-lnhabnant nmns pemanem‘ mhab:tam—Onewm has his permianent Home in. Jatina.in

‘-menatureofadomocﬂemmeNonheumvmce TherecanonlybeaSnunkan'

" domicile*and™to that extent the term différs from. the expression inbabitancy: Yet-the
-adoaofpermammhmmdedwsbomcmceptsmdmlesfondenmmamms‘
Adomuleeanbeaopkedmdsscovafwhethefafamﬂyhasapem:anembomemm.

-Northern' Provmoe and herice its members.are inhabitarts in that Pfoviace.
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There is a strong presumption in favour of the commuance of a domicile of origin. The
-burden of proving a change of domicile from ane of origin to one of choice is a heavy
one. With regard-to the standard of proof necessary to rebut the presumption the
judicial conscience must be satisfied by evidence of change. Ctherwise the domicile of
origin persists. The acquisition of a dpomicile of choice is a serious matter and should not
be lightly presumed. The same presumption must be ,applied 1o resolve the question
whether. there was a change of mhabrtancy There must-be a clear mtentron of

abandonmg the old rnbabitancy o ) . O T L

rhe Thesawalamai'is the personal law of the Tamil inhabrtams of the Northern ﬁrovmce
it applies ‘to them wherever they are and o their movable and :mmovab!e property -

- wherever situated in Sri Lanka.

_For the purpose of deciding on the rights of inheritance o the astate of a decea;ed.
husband, the time of his death is the relevant time and not the time of marriage.

. Where the daceased was a-Jaffna Tamil born in Malaya of Jaffna Tamil parents and.
after his school education in Jaffna-came to Colombo for technical studies, joined
Government service and worked in several | parts of the island, married a Tamil lady in
Jaffna (with a substantial dowiy) who predeceased him leaving no children whereupon
the deceased married a Jaffna Tamil iady n Colombo who had a house in Point Pedro
but was emploved in Colombo-as a teacher. no intention of abandoning the original
Jaffna inhabitangy can be held to be established. The deceased never ceased to be a -
Jaffha inhabitant, He had his permanent home in Jaffna and was.in Colombo for
empioymaent. There shoutd be unequivocal evidence of abandonment’ of that
inhabitancy in Jaffna. The presumption prevails until abandonment:- of thatonhabltancy is

establrshed
nder ths "‘hesawsrarr-a. the surviving spouse is. not arf herr of me deceased spouse’s
estate. After the addition of the provisio to s. 523 of the Civil Procedure the preferential -
claim ¢f-the surviving spouse to letters’ of administration to the. daceased spouse’s
estate can yield it there is good reason for it. In certain .circumstances | the prmclple
grant follows iriterest can be applied where the surviving spousé has no mterest inthe
- estate and there are ho minor children whose interests she or ‘he hastd’ protect i

favour of an herr wrth mterests rn the estate.
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_SHARVANANDA C. J

An important question of Iaw as to whom the Law of Thesawalama:
apphns arises onthe. facts of thzs case. C .

One Nagalangam Sun*herahngam aged ftfty four years d'ed in
Colombo on 27th August 1974, intestate ‘and issueless: The
peunoner-appellant who is a brother of the deceased made.an
apphcatnon for the grant of Letters of. Admamstratlon in respect-aof the

state of the deceased, According to him the deceased was a Jaffna
Tamil governed by Thesawalamai and hence the estate should. be
distributed, in-terms .of the provisions_of - the. Matnmomal Rughts and
Inheritance Ordinance (Jaffna) Chap 58 Vol JiLLE: The
ninth respondent, who is the respondent 10. IhlS appeal and |s referred
. to herein_as the respondent opposed the. petmoner s apphcatson and
claimed Letters of Administration as the. widow of the deceased. The

basic contention of the respondent was that the deceased was not- -

governed by the law’ of Thesawalamal’ and that hence success.on to
his estate should be in. accordanrce wuth “the provns:ons of the -
Matrimonial Rights and lnhentance Ordmance of 1876 as amended
(Chap 57 Vol. iti, L.E.). o :
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The matters in drspute between the petrtroner and the respondent
: had been set out in the form of issues numbered 1- 18. The main rssue

“on which the pames went to inquiry was rssue (l)—-

, vrz Was the deceased the late Mr Nagalmgam Sumheralmgam
govemed by the law of Thesawalamai. A

The District. Judge, after @ protracted inquity’ answered 1he issue in
. the negative. This finding has been affirmed by the’ Court’ of Appeal.
This finding has been.vehemently :attacked before this court.. Counsel
for the petitioner-appetiant submitted that on the facts disclosed inthe
case, both the lower courts had misdirected -themselves in law in
holding that the deceased was eo* atthe relevant time-viz: at the time
" of-hig death, subrect to Thesawalamar o
“As the Thesawalamiai.is a custom in derogauon of the common
law, any person who alleges that it is applicable to.him must
.. affirmatively establish the fact” per Wood-Rénton A.C J. in Spencer
- v. Rajaratnarn, (1). The burden lay on the petitioner-appellant who
-aileged that Thesawalamai applied to the deceased to estabhsh that
fact. Samasunde.ram P/!Iaf v. (I naravanamuttu (z) :

Sectnon 2 of- the Matnmomal Rrghts and lnhentance Ordrnance '
(Jaffna) Chap 58 states that— : ) :

“This: Ordrnance shaN apply only to those Tam-ls to whom the
" Thesawalamai applies, and it shail apply in reSpeet of their mmrable
and rmmovabre property wherever srtuate ;

The preamble to the Thesawalamar law states that Thesawalamar 15
a collection of the Customs of the Malabar inhabitants of the Province
of-Jaffna. The Tamil mhabltams of the Northern Province-have been
identified. as the said Malabar inhabitants. For.a person to. Claim. the
benefit of or be-subject-to Thesawalamai, he shouid e a Tamnl and

'also be an 1nhabrtant of the Northern Province. -

- *The Thesawalamar is not a persorral Iaw attachmg rtse]f by reason

of descent and rehgnon to the whole Tamnl populatron of Ceylon, but an
exceptional custom in force in the pravince ‘of Jaffna—tiow the
Northern Province and in force there primarily and mainly at.any rate,
only among Tamils, who can be said: to be’ inhabitants of that Provmce
per Wood- Renton C. 4o m 16 N.L. R.-321 at.326-327.
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'Soundranayagamv Soundranayagam {3). itwas held that S. who was.
. born in Jaffna but whose father was a Colombo Chetty who had

become a permanent residént of Jaffna was not governed by
Thesawalamai. In King_v. Perumal (4}, it was held that the
AThesawaIamaa did not apply 10 lnd;an Tamds resxdent m the Centrai .
Provmce .

~In We//apu/la V. S/tambalam (6}, it was held that Thesawalamai is
not apphcab!e to the Tamils of Tnncomaiee = - -

In Tharma/mgam :Chetty v." Arunasa:‘am Chett:ar (6) it was"
.ontended by counsel for the :appellant - that Thesawalamai did- n6t
apply to all Tamil inhabitants of the Northern Province but only to such
of them as ‘were -descended from-the Malabar Tamils wha were
inhabitants of Jaffnapatam at the time the Dissawe 1saak’s collection
of customs, was given full force by the Regulation of 1806 or
alternatively to other Malabar Tamils who had. since become
inhabitants of the peninsula, This contention was rejected by court
which held that the father of the appellants being a Tami, although he
came from Ramnad, India had settied permanently in Jaffna,
anime manend; st non revertendiand hence the appellant was
govened by Thesawalamai. Soertsz J., thus upheld the generally
accepted view that Thesawalamai applied to Tamils inhabiting the
Northern Province. “The Thesawalamai applies to Tamils with a Ceylon
- domicile and a Jaffna inhabitancy.” Thus Thesawalamai applies 10
persons of the Tamil race who settied in-Jaffna after the enactment of
- the Code of Thesawalamai. in Chetty v: Chetty, (7).37 N.L.R. 253 the’
parties were Tamiis belonging to the .community known as the
. Vaniyas, who had; for about three generations made Jaffna their -

permanent-home and had: observed the: eustoms followed. by othef
~ Hindu families. It was held that the parties were Malabar- inhabitants of
" Jaffna to whom the Thesawalamai applied: in Nagaramam v. Suppiah,
{8) -an Indian- Tamil who by his permanent residence and marriage-in -
Jaffna had establishéd that'he was an mhabntant of the Nonhemf
Province was held to be sub;ert 1o Thesawalama|
.. Thus, for. Thesawalamai to. appiy 10 a person it must be estabhshed .
that he is aTamd mhabstant of. the. Northern Provmce b

Accordmg to Wood~Remon ACJ - S .
. “Inhabitant™ ‘means a ‘person who* had acqunred a permanent

' _residence ‘in "the ‘ratufe of a domicle in the Northern . Province”
Velupilla/ v, Slvakam/p/lla/ (9) He further stated in’ 16 N.LR 3274t
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327 328 “It is not desurable or pcss|ble o lay down ‘ahy general
¢ rules as to the gircumstances which will suffice ‘to -establish the
. existence of such a resudence Each case must depend on its own’
. facts. There may-be, on the'oné hand a residence mJaffna which’
- will ‘not: suffice to-make a " Tamil an_ ‘inhabitant”. of that province,
_'wighin the meaning -of the Regulataon of 1806, and, on thé -other
~ hand, a-residence aelsewhere, even for protracted periods; which will
" _not deprive him-of that character. An- advocate practising before the
~“'Supreme: Court of Colombo' or a-Government Servant 2 crmanently
:-attached to the. Kachcheri at Galle or Matara might, well if he were -
© a Jaffna Tamil, retéin such a’ connection with his native province as
" to ‘entitie him'to the bensfit of.its customary law.. But, the mere fact
“ that a -man is a Jaffna Tanil by birth or by descent, while it'is a
* circumstance of which accoun* must be taken'in consudenng his real
-position, will not bring him ‘within the scope of .the statutory
- definition of the class of persons 10 whom the ThesawalamaL
: apphes : : .

Though the meanmg of ord*nary words i a question of fact ‘the
r‘-eanmg 10 be-attributed to enacted words s a questzon of law; being
.a@ matter. of statutory mterpretatnon, Soin this case a-question-of faw
arises as to the meaning of “inhabitant of the Provunce of Jaffna even.
though it ‘arises only at apretiminary- stage “in the process of
~ determining a question. of fact, namely ‘whether the. petitionar has

estabiished the-fact that the deceased was at aﬂ retevant t:mes an
: mhabnaqt of the Nonhem Provmce :

Mlddleton J in Velup:/la: V. Srvakam:p:lla: (supra) construed the .
word “inhabitant” as indicating a “permanent inhabitant™—one who _
- tias his permanent.-home in' the Province of Jaffna. He said that the

-question of domicile affects the- mferenc;es as 10 the meaning of the -
* word “inhabitant.” He further stated “as‘regards the:law of domicile,
-.the -Lauderdale Peerage case: (10} lays it.down that a change-of
- domicile, which, | think is very much: ‘equivalent to what | call -

“inhabitancy".here, must be.sine animo. revertendi, and think, ‘that the -

“Judge was'right in holding in accordance with the ruling in that case
. "that every presumption is 1o be made in favour of- origina} dom;c'le :
" that.no new, domicile. can be taken to have been acqunred wathout
. _clear. intention of. abandonmg the old".- Wood. Renton J in his
_ judgment Stated that he-entirely concurred both in the reasonmg and
conc[usuon of Mlddleton J R .
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.. Both Mtddleton J.. and Wood-Renton A:C.J., were of the view that
-mhabltancy connected “permanent residence -in the nature of
domicife.”. A person’s “domicile® means, generally speaking the place -
where he.has his. permanent home. (Whicker v. Hume); (11).
“Domicile’ signifies connection with a territory subject to a single
systém -of. law and hence there. can be:only a.Sri Lanka :(Ceylon)*
domicile ; -there .can.be: no Jaffna or Kandy domicile, in that réspect
domicile: differs from “inhabitancy.” Yet the idea of parmanent home
underlies both concepts ; rules for identifying.a person’s domicile can -
‘be applied to discover, whether a-Tamil-has-a permanent home in the
Northern Province and hence is an inhabitant in that Province. There is
a strong presumption in favour of :the continuance of a domicile of
origin. As contrasted with.a domucﬂe of cho:ce it has- been said by
Lord Macnaughten that “its character is ‘more énduring, its hold
stronger and less’ easny shaken off.” Winans v. A.G. {12).
Overwhelmmg evidence is required to shake it off. The burden of”
proving a change of domicile from one of origin to one of choice is a
heavy one.. With reference to the standard of proof necessary to rebut
the presumption, Scarman, J., stated— :
~"Two things are clear—first that unless the judicial conscience is
- satisfied by evidence of change the domicile of origin-persists; and
- secondly; that the acquisition of a-domicile-of choice is a-serious
matter not. to be lightly. mferred from_slight. mdncatron or casual .
words. “Re Rule’s Estate (13). .
. Middleton-J.; approved.in Veluplllaf V.. b/vakam/pﬂ/a/ (9 the e
appllcatton of the above presumption by the trial Judge to resolve the
- question whether there was change of mhabltancy He said that— -
' “A change of domicile which } think, " is.very much- equcvalent 16
- what | call inhabitancy here must be ‘sine“animo revertendr” . . . . .
* “every presumption is to be made in favour of original domocnle and
-that .no new domicile can be taken to- -have been acquvred wnthout
a-clear intention 6f abandomng theold.” . 4
As stated - earlier Wood-Renton, J., concurred both in the reasonmg :
‘and-conclusion of Middleton J., :
~‘However Ennis J., in Spencer V. Rajaramam (1) has stated
.. " [In questions-relating to domacde theré is a presump’tton -of Iaw :
that the domlcsle of origin is retained until a change is proved but it
- seems to me that when- the queéstion is one of mhabizancv for the
purpose of the application of alocal custom, the presumptton IS not
in favour of the ongmal mhab&tancy but of the actual resndence ata
pamcular time.”
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" { regret that | cannot agree that no such presumptlon exists in favour.
of the original inhabitancy. No authority has been cited by Ennis J., in -
. support.of the proposition which is opposed to principle and authority
and does not represent the. law. it is contrary to the statement of the
_law enunciated by Middleton.J., in Velupillai v Sivakamipillai (9) which
has not been referred ‘to. Further Ennis J., assumes’ that
‘ Thesawalamal is local customary law which is.in force within the limits
of Jaffna only. Both Wood-Rentén and Ennis J., were in errof in
thinking. that Thesawalamai constitutes a local- rather than = personal
law. In my view Thesawalamai is the personal law of the Tamil
‘inhabitants of the Northern Province. it applies to them wherever they
are and o their movable and immovable property wherever situated in -
Sri Lanka (vide sectcon 2 of the Matrimonial Rights and Inheritance
Ordinance (Jaffna)).. The observation of Ennis J.; (quoted above) is
only an obnter dictum-and does not form- the ratio decudendn of the
judgment..In that case though Naganathan, the subject in question,
Was born in Jaffna, he left Jaffna when he was a few months old and
lived; carried on: business, married a Tamil of Colombo and died in
Colombo and’ except for occasional visits was never in the Northern
Province. When his marriage was arranged, Naganathan had- said
“that he was a Colombo man and domiciled in.Colombo.” The finding
in the case was that Naganathari’s parents were not inhabitants of the
Province of Jaffra. In the context of these facts there was no question
of Naganathan's...inhabitancy. having originated in Jaffna and hence
any reference to the presumption in favour of ‘domicile of origin or
inhabitancy was not relevant to the facts of the. case. In fact, in that
case on the facts found by the court Naganathan's inhabitancy
originated outside the Northern Province. The Court,of Appeal has
misdirected itse!f in reaching the conclusion on the basis of this dictum
of Ennis, J., that .a person should actually be residing in Jaffna at the
relevant point of time to qualify himself to be an mhabvtant of Jaffna

i the present case it is not in dispute that the deceased was aJeffna
Tamil. He was born in 1920 in Malaya where his father was employed.
it is common ground that the deceased’s parents were Jaffna Tamils
and that onthe retirement -of his fathér, ‘he came along with™ his
parents 10 Sri Lanka and lived in Jaffna. From 1933 to 1947 he
resided in Jaffiia and was educated in’ Jaffna. Thereafter he came to.
Colombo to study. at-the _Ceylon Technical College.. On completion of
his' course. of studies he jomed the Public Works ‘Department.as an
ingpector and worked m various parts of the Island, including Jaffna.,
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He married his cousin Pushpam, a Tamil lady, in Jaffna in 1949 and
lived together-till Pushpam’s death.in 1968: Pushpam brought by way
of dowry a residential house in Jaffna. The deceased used togo to
Jaftna-during vacations and stay in the downed house..The deceased"
had no children by‘Pushpam. During the twenty. yéars of his married.
life' with Pushpam; ‘the deGeased had made: several investments ‘in -

* shares: In 1968 he had investments in as many.as-twenty companies,
situated i Colombo to the tune of Rs.” 125,000: He did not_ then: -

“choose.t0.buy & house in Colombo; but lived with Pushpam in rented
out houses: After the death of Rushpam he married in 1969 the

respondent, a Jaffna Tamil. This marriage took place in Colombo. The . .

- respondent was also employed in-Colombo as-a teacher. ‘She owried a -
house in Point Pedro. The evidence is that the deceased used to go
and ‘'stay in that house when he: went to Jaffna. Between the
registration of his marriage to.the respondent on 28.5.69 and- the
religious. ceremony celebrating the marriage on 29.6.69-the
respondent conveyed to his sister’s. daughter Gnanatheepam '
Pushpam s house in Jaffna whtch had devoived.on him in terms of.the -
last will executed by Pushpam ‘When he ga‘tuu the hudae to his niece,
he reserved the life-interest i in the propenv 10 himself. He maintained

“his iinks with Jaffnd and did not sever his connection with Jaffna where
his mother lived. Though he. died.in Coiombo in 1974 his body was -
taken to Jaffna and the funeral was had .in Jaffna ‘the thirty-first day
coremony and alms-giving foliowing on his death were aisQ had in-
Jaffna. The deceasad did not invest in any immovable property during
the tenure of his marriage to-the respondent, though according 10 her
he.was mtendlng to purchase a house to live in Kollupitiya. ‘

-It.is against the backdrop-of these ‘facts that the question has to be
decided: was the'deceased an inhabitant of Jatfna at the time of his
death? Had he- abandoned his Jaffna lnhabutancy and-settled for good -
* in. Colombo? Can it be said that the deceased had- severed-his’

confiexion with Jaffna and chosen o have his permanent home in-
Colombo7 B . - ; o

“The Court of Appeal is in error m hoidnng that the pomg of tlme‘,
relevant for the determination of the question of the appficability ‘of
'Thesawatamaq to the geceased.was. the' time of. his :marriage to the

respondent The time of marriage-is relevant only to the- question of - -

deciding ‘the- applicability of Thesawalamae to -married ' women-vide
~ -section 3, 3{1) and 3{2) of the:Matrimonial Rights and Inheritance .
‘ Ordmance Jaﬁna When the issue is whether the decsased husband is

3
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governed by Thesawalamai, for the. purpose of deciding.on the rights
of inheritance to the estate of the deceased husband, the time of-his
death is the relevant-time and not the time of his marriage..

- | cannot agree with the lower courts that the evidence falls short of
estabhshmg that “the deceased had at _the relevant time, ‘a' Jaffna
mhabrtancy This conclusron cannot be supported havrng regard to
the totality of the ewdence of record In fact a proper apprec:at:on of
‘the r revant evadence !°ads to only ons conc!ueron viz. that the
deceased never ceased to be a Jaffna mhab:tant and that his -
permanent home was Jaffna ; he resided in Colombo only for purposes
of his emplayment. The “evidence does not show that the deceased
had given up his ‘intention to- return to Jaffna: The reservation of
life-interest.in himself, when he donated Pushpam’s house to hus niece
militates against the unwarranted assumption that he had no intention

of returning to Jaffna to settle down. Both the lower courts had failed -

to attnbute proper sugmﬁcance to thig strong item of evidence. .

' The evidence shows that the deceased maintained’ hiis l:nks wrti*
Jaffna where his aged mother fived. it was in the order-of thingsthat,
though the deceased died in Coiombo, his funeral was had in Jaffna. .

In view of the admitted fact that. the deceased was a Jaffna Tamil
who started life .as::an inhabitant™ of Jaffna, the burden iay.on the
Respondem to rebut the presumption of continuance of the
- inhabitancy by eading unequivocal evidence of abandonment of that
inhabitancy. The presumption prevails until abandonment of that
inhabitancy is established. The Respondent did not raisé any issue
: re!atrng to abandonment: The lower courts had reached their decision
that. the deceased “had left Jaffna several years.ago® by-attzching
undue weight to-his actual residence in Colombo after he -got
employed. Wood-Rentan A.C.J., with reference-to such employment, -
said in Spencer v. Rajaratnam, ( 1 ) that residence outside Jaffna for the
purpose. of business or -employment for protracted. periods will-net
deprive a person of his character of “inhabitant of .Jaffna.”.For such
residence, to divest a person of such character, it should have beenin

' “-pursuance of an.intention of remaining ‘there permanently: Such

residence must have been voluntary, @ matter-of free choice and-not of
constramt as being obliged to reside in a place for the purpases-of his
emproyment profession or business. In the present case, the
deceased resided in Colomba because has employment in: Coiombo
~required him to resrde in Colombo. - . .



96 L Sri Lanka Law Reports’ . [lQBB]ISnLR

‘Counsel for the Respondent:stressed. the fact that- the deceased did
not make any investment in Jaffna and that he intended to purchase a
house property in-Colombo and that all his. investment in shares was.
made in Colombo. These circumstances .do-not point. unequ:voca!ly to
the abandonment of an intention,{o. return to Jaffna when the time. .
came for his retarement from. Governmem Serwce The deceased
might have chosen to invest-on shares:in Colombo for convemence or

“for. good commercnal reasans. Agam hé might have. inténded to invest
on house property in Colombo for the reason that he wanted to reside
in ‘@ house of.his. own rather than in a rented house Such an
investment, by itself, is not indicative of an intention to settle down
permanentty in Colombo. From an acqwsmon alone, of a house or
other .immovable property" outside’ Jaffna, an: intention to reiunquxsh
~ Jaffna inhabitancy cannot be spelt out. S

Before the Court of Appea( Counsei for the’ Appe iant sought to
produce deed No 5518 dated 26.6.1969 which was the deed of
donation by which. the deceased donated the dowry house of his
deceased wife Pushparn to which. he had become entitied in terms of
the Last Will of Pushpam, 1o his niece: Gnanatheepan, subject to-his
fife-interest. Both Appeliant and Responcent had referred 10 tius
donation in_their evidence, without producing this deed at the trial.
The Respondent admits.the donation. In fact she claims credit for the
transfer—'the property was transferred on my pérsuasion.” The
‘Appellant’s appiication to:produce the document was ra’ruseu by the
Court of Appea! on the ground that fresh evidence was being, scught
to be ded in the Court of Appeal, which evidence was available at the
time :of the trial and could have been led, had the appellant exercised
reasonable diligence. In fny view, the.court did not exercise its.
dascrenon correctly in refusing to admit the deed of donation.. The-
_ transaction to which the deed refers was admitted by the Respondent

at the trial and.the execution of the. deed, was not challenged. The
‘document is not “fresh evidence™ as the latter is understood: In-my
view, the document should have been admittted even in apipeal; it did -
not take anybody by surprise. That deed of donation was executed by
the deceased arid by the Respondent. They had ‘stated’ there
. specifically that “the donors viz: the deceased Suntheralingam and the
respondent, are both governed by the law of Thesawalamai.” This -
statement by them dispels all doubt as to whether the deceased was
governed: by Thesawalamai. | must However state that though. this
statement conf;rms the conclus;on that the deceased was always
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subject t0 Thesawalamal even without this piece of evndence, on the
material on record, the conclusion is irresistible that the deceased was
always a Malabar inhabitant to whom the Thesawalamai applied.

~ 'Both the lower courts have arrived at this finding that the deceased
- had ceased to be an inhabitant of Jaffna by placing undue weight on
. the component of actual residence outside Jaffna without reference to-

' the nature of the intention associated with such resndence whether

there was the intention to reside permahently out of Jaffna. The fact
that a person has resided for a Jong period of- time outside Jaffna'is by
itself not sufficient. In Velupillai v. Srvakam/plllal (9) the decsased
Alvapillai who was a native- ‘of . Jaffna went to Batticaloa -about thirty
five years ago. Yet the court held. that he was Stl" an- mhabltant c‘
Jaffna, subject to Thesawalamal e

"~ |'set aside the'finding of the Court of Appeal and of the District Court
that the deceased was not governed by Thesawalamai and answer
issue (&) “was the deceased M. Nagalingam Suntheralmgam govemed
by the-iaw of Thesawaiama; in the affirmative. -

"I am not d:spused 10 mterfere with the finding t'tat a sum of fs.
18,000 is due to the 9th respondent from the estate of the deceased.
Though the fespondént had claimed Rs. 70,262.47 from the estate,
the District Judge had held that only a sum of Rs. 19,000 was due to

. L' 1] ""!! !UQL’G!"JUHL I aniuu 'h"' I'!'U""‘

twas: admltted by Counsel for the reepondent that no portion of the
estate left by the deceased constltuted Thediathettam acquired
subsequent to his marriage to the respondent and that henc?, the
respondent has no interest in the estate. Under the Thesawala'rai the
survvvmg spouse is not an Heir of the deceased spouse’s ‘estate. Under
the Jaffna Matrimonial Rights and inheritance Ordinancs, one’ spouse
isnot an heir of the other spouse; only one half of the Thedlathettam
if any, which belonged to the deceased spouse-and. had net been )
udlsposed of devolved on the survuvmg spouse (sectton 20) o

Cn thns case there isa confhct df claims between the petmoner who
is one of the intestate heirs and the 9th- -respondent, .the widow, for
grant of letters of administration. Section 523 of .the Civil Pfocedure

. Code provides that the claim of the widow should be preferred-to all - -

others. I Sethukavalar v. Sivapillai, (14) a Divisional Bench of the



.. 98 . . .. SriLankalawReporis .- ' . -[1988] 1SrL A.
* Supreme Court:held that the court has power to pass over the claim of
the widow in favour of another for good reasons. in Jam:la Umma'v.
. Jailatdeen, {15) the court-held  that ina- contest for letters of
- administration the preference given by law 10 a widow''s claim cannot
" be displaced merely because her nnterest cn the estate cs small n that
_case Keuneman J., observed—' _
-"no doubt. the fact that the w:dow has no claum or a verv small;
_ claim to the estate may be one of the grounds which the District
. Judge may take into account in considering the question, but  am
nét satisfied that taken by itself it is-a sufficient ground to dusplace
“Cthe preference given by law to her claim for letters.”

However section 523 of the ‘Civil Procedure Code has now been
amended by section 71 of Law No. 20 of 1977, by the additiori of the
proviso “Provided however, that the court may for good cause
supercedp the claim of the widow or widower "

In the instant case, the widow hﬂs no interest-as mtestats helr inthe
estate of her deceased husband. Further there were no children born
- out of the union, whose interests, she, as their mother had to protect.

in ‘my view Keuneman J's above observation states the law too
‘broadly. it can very we!! apply tc 8 case where: though the widow has
" no claim to the estate of the. deceased, yet where: she has children
who . are interested in the estate. and whose interests she has'to
protect, her preferential claim for administration should be upheld.
“f“v’oud-ﬁeni@u C.Jd. reievantly observad in Appahamy v. Menixe (16 U;«

“Even thou igh a binna husband may have no pecun niary . interest in
-his wife's -estate, he has interests of another kmd He is still her
husband :and the father of her children and it is quite.right that he
should have an opportunity of seeing that his wife's. estate is
properly dealt with, and that the position of the chaldren in regard 1o
itis adeqt fately safeguarded , .

!n wew of the. prov 80 mtroduced by the amendment of ]977 that
for good cause the court'may ‘supersede the cfaim of the widow or
widower | think effect should be given to the principle” ‘grant follows
interest’ and that the claimant who had the greatest interests in the
 effects of the deceased should be granted administration and the
“glaim of @ wsdow or widower who has'no interest as. heir i in the estate
. of the deceasad and who has no minor children whose interestéhave
. t0 be protected should be superseded in favour of & ciatmant who is
' an heir of the deceased for letters of admmsstration
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1n the ctrcumstances the clairn of the 9th faspondent; the widow of
* the deceased for’ the grant of letters should be superseded infavour of _
" that of .the petitioner who, . ‘admittedly is .an intestate - heir. of the
.deceased and whose claim is supported by the other heirs.. ‘
L allowthe appeal and set aside the 3udgment of the Court-of Appesal
and .of ‘the. District . .Court -and. dnrect that the. petltioner-appellant
..Nagalsngham Swagnanahngam be granted lettefs. of admumstratlon in
Tespect-of the. estate of the deceased in question:. i dxsmnss the Oth
Respondent’s application for lgtters of administration: | however hoid -
that the Sth Hespondent is entitled to a sum of Rs. 19,000/~ from the
‘estate of the deceased, on account of her. claims against the- estate. |-
‘make order that parties will bear their own.¢osts in the District Court,
“but the 9th Respondent shau pav the petitioner the costs.of the Court

of Appeal and of this Coun

ATUKCRALE, J.- agree.’
L H DE ALWIS, J.-! agree

Appaal aliowed




