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- CHANDRASIRI
. V. .
THE ATTORNEY-GENERAL |

.SUPREME COURT

TAMBIAH J; H, A. G. DE SILVA J. AND FERNANDOJ
"S.C. APPEAL NO. 80 of 1986 k

S.C. (S.L.A.) APPLICATION NO. 165 of 1986
C.A.NO. 647 of 1982 (F)

D.C. GALLE NQ. 4279/M -

JUNE 28 AND OCTOBER 20.1988.

. C‘onsr/tuuon 1978, Article- 55 (5) and Constitution 7972 Article 106 (5) — .
D/sm/ssa/ Ouster — P/easure pnnmp/e — Junsd/ct/on of Court — Date - of
T appea/

" Held .

(1) While the provisions of the Constitution should be broadly and liberally
interpreted so as to conserve rather .than take away the rights of the citizen.
including his right te invoke .the jurisdiction of 'the Courts, nevertheless
~ fundamental'principles and.the express provisions of the Constitution cannot be

_départed from in the course.of ” liberal " interpretation. In considering the scope
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of " ouster " of the jurisdiction of the Courts effected by Section 106 (5) of the

Constitution of 1972 it must necessarily be borne in mind that one fundamental

principle of service under the State is that_public office is held at pleasure.

unless expressly provided otherwise. The ouster clause was’ intended to give

effect to the ” pleasure principle “: It prévents the ground of dismissal being

questioned : the ouster clause complements that principle by taking away the
' jurisdiction of the Courts to inquire into dismissals.’

{2) Butan order or decision ‘made by an official having no legat authority to do
$0. is in law nuil and void and Articleé 55(5) and Article 106(5) is no bar to the
_ Court declaring it a nullity.

(3) In the case before Court (dismissal of -a Grama Sevaka appointed after
1.1.1977 in terms of a circular) there is no such want of authority or mala fide
as would suffice to rénder the termination ultra vires or otherwise a nullity. The.
expression “dismissal” in Article 106 must include every mode of severance of
- the employer-employee relationship effected by or on behalf of the employer...

The’ termination in. guestion was not ultra vires or a nullity, the ouster clause

applied. and the District Court had no jurisdiction 1o inquire into. pronounce or

otherwise call in question the dismissal of the Appeliant. )

R Unless there are circumstances indicating that.the date set out in the date
- stamp is incofrect. that date must be assumed to be the date on which the
petition of appeal was filed in, preference to the date.of the journal entry which is

not necessarily the date of IQ_dglng the- papers. The date of the date stamp shows
the appeal'was filed in time. :

" Cases referred to:
1. Abeywickrama v. Pazh/rana — [1986] 1 SRi LR 120, 136. 139
"2. " Elmore Perera v. Jayawickrema — (1985] 1 -SRILR 285, 301
3. " Bandaranaike v. Weeraratne — [1981] 1 SRI.LR 10, 16." -
4 * Abeywickrama v. Pathirana — 11988) 1 SRI LR 120 155-7; (also
: {1984} 1 SRI {R215.217)..
-A 0 5.“, . Wyesiriv. S/r/wardene — [1982] 1 SRILR 171 178.

APPEAL from ;udgment of the Court of Appeal

"Pr/ns Gunasekera with A, K Sureshchandra and K Abhayapa/a for the

o .,Plamtiff Respondent -Appellant.

~ Shibly -Airz, Deputy. Solicitor-, General “with N. Kar/[apper,{ S.C.. for the
Defendant-Appéllarit- Respondent. ‘ :

Cur. adv: vult.
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November 11, 1988

FERNANDO J

The Appellant was selected for appointment as a Grama
Sevaka with effect from 1.2. 1977 .and was informed that he
would be trained for a penod not exceedlng three months
Thereafter, the Government Agent, Galle. by letter, dated 29.4.717.
appointed him as a Grama Sevaka i in the Galle Dnstrlct with effect
from 2.5.77,: and set out the terms and conditions of
appomtment the apporntment was permanent-and pensionable,
.and was subject to a three- year probatlonary penod It was
further stipulated. that” his’ servrces cbul’d be terminated’ either .
‘during or at the end of that penod if his ‘Services dunng that
period -were" unsatlsfactory “and that |f his- .services were
satisfactory. he would be conflrmed at the end of that perlod in
terms of the Establlshments Code ! R

Soon after the - General Electlon of 1977, newly: elected

Membefs of ‘Parliament hdd expressed their- ObjeC'(IOﬂS to the

~appointment of Grama SeVakas madé after 18.5:77 [the’ daté of

“dissélution of the National State Assembly) A Mlnlstry of Public

Administration Cnrcular dated 8.8.77 sent ‘to all’ Government

Agents directed thém to “revoke. all apponntrnents of- Grama

Sevakas made after 18. 5.77. The Appellant's appointment did

not fall within the:scope of ‘that.Circulari-his application for that
- post ‘having been made inresponse:to a-Gazette ‘Aotification. in

Octeber :1975." Amother . Circular- dated” 30.877. was sent,

conveying:a decision of the. Minister directing the revocation.of
~ all appointments - of Grama- Sevakas ‘made after 1.1:27. The

Government Agent, .Galle, by letter 'dated 5:9.77- informed- the -
-~ Appellant that his“services were " terminated.” with immediate. .

etfect and referred to the aforesald Clrcular dated'30:8.7.7.

Itqs admltted that at the relevant time the appomtrng*authonty
.had the power to termnnate the services of a. publie: offrcen
-withiout assigning-any reason, dufing: the probatlonary period
- this . condition of empl@yment was {and.: contlnues to be)-

- recognised by the. Establishments: Code, -and" was expressly
mentioned in the aforesaid. Gazettesnotification. St

o
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The Appellant instituted action in the District Court. praying for
a declaration that the termination of his services was unlawful,
ultra vires. unjust and null and void, and/or for damages in a
sum of Rs. 60.000.

The question for determination by us relates to the defence
pleaded in the answer, that the Court had no jurisdiction by
reason of the' prOV|S|QnS of Seclron 106 {5} of the Constitution of
1972 .

No institution admrnrsterrng justice shall have the power or
]UrlSdICIlOﬂ to mqur.re into. pronounce upon or in any
manner cali in question any recommendation, order or
decision of: the Cabrnet of Ministers, a Minister. the State

~ Services Disciplinary Board. or a state officer. regarding any
matter concerning appointments, transfers. dismissals or
disciplinary matter_s of state officers. ~
By an amended answer, Article: 55 (5) of the 1978
Constrtutron was also pleaded "and the issue was raised at-the
trral that the Court had no jurisdiction to hear and determine the

action’ by reason. of. that Article-: no reference being made to,
sectron p 06 (5) '

3 -
Ky

-t had thus to\be delermuned whether the ” termination:" of the
servrces of the. Appellant was a “dismissal ” within the meaning
of.section 106~ (5), if so. no Court had jUrisdiCtion 1o inquife
into. pronounce upen:of in-any manner call in queslron such
-dismissal." The. Appellant contended that " dismissal * did not
include - “termination ;. that " dismissal’”  implied -that the
severance. of the,employer-employee relationship was on
account-ofmisconduct or-fault, whereas ” termination ” did not.

“The learned District Judge determined the matter by reference
_only'to Article 557°(5) of the 1978 Constitution : he held that:the
o "terrrnination " of the Appellant's services did not.constitute a
“.dismissal “...and; held, that the Court’had junisdiction.. Having
answered other Assues.in favour of ithe- Appellant he entered
]udgment in favour of rthe Appellant SR ' -
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In the Court of Appeal. Counsel for both parties agreed that the
.relevant constrtutronal provisions that were operative'at the time
of the appointment and termination of the Appellant were those
of the 1972 Cohstitution, ‘and invited the Court 'to act on the
basis that the learned District Judge had interpreted section 106
(5) of the 1972 Constitution in his judgment, and to hear 'the
appeal as though it were an appeal from.a decision pertaining to
- an interpretation of that section. The Court of Appeal-held that.
although the two provisions were similar;the learned District.
- Judge had in fact interpreted Article 55 (5). and that in view of
his failure to act in, terms of Articie 125, the Judgment would
have 10 be set aside on that ground alone. '

The Court of _App_eal ,further'held,-following Abeywickrama v.
Pathirana (1), that, under section 106 (5); it'is only in origin that
Government service is. contractual ; that once appaointed a state
officer acquires a status to which the rights and duties imposed
by public law attach ; and that all state officers held office, durrng'
. the pleasure of the Presrdent S . ~

" The general prr‘nmple in public service is that a.-public

offrcer hdlds office at pleasure. The constitutional doctrine.
: that public officers hold. office. durrng pleasure has two.

rmportant consequences : A _ 3

1 The 60vernment has a rrght to regulate or determrne the
tenure of its .employees "at pleasure -notwithstanding
anything in their contract to the contrary: . . -

2. Secondly the. Government has no power to restrict.or
fetter its prerogative power of terminating the services
of the employee at pleasure by any contract made wrth

‘ the employee 3

- Thus the express terms of the contract .cannot override the
fundamental basis of the tenure of office of pubiic officers.
Although that decision related to Article 55 (1) of the 1978
_Constitution, these observations are equally applicable to section
107 (1). Indeed., the only difference is that Article 55 (5)
introduced a significant exception :that though public office is
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held “ at pleasure ", powers of appointment, transfer, dismissal

_and disciplinary control must not be exercised in violation of

fundamental and language rights. and that in respect of any such

“violation a public officer may invoke the jurisdiction of this Court.

<

under Article 126 (1).: E/more Perera v. Jayawickrema (2).

Accordingly. it was rightly held that not only had the judgment
of the learned District Judge to be set aside, but that the
Appellant's action had also to be dismissed.

Havrng held that the Appellant was liable to be dismissed, " at
pleasure.”. from the public service, the Court of Appeal did not
decide whether the " termination " ‘of the Appellant's services
amounted to a “ dismissal ” within the meaning of section 106
(5). and if so whether section 106 (5) ousted tk~. ;urisdiction of

' the Drstrrct Codirt.

C0unse| for the Appellant contended that section 106 (5)

‘being a provision ‘ousting the jurisdiction of the Courts ought to

be strictly construed. 'so as to imit the extent of the ouster ; that
“ dismissal " should be confined to those modes of severance of

_the employer-emiployee rélationship arising from ‘the atleged

 misconduct or fault of the officer ; and.that “ dismissal ~ should

not be held-to include " termination “of services without any

© such allegatron of misconduct or fault.-He relied heavily. upon the

Sinhald words used in the letter of termination and.in the
Constrtutron “and upon certain provisions of the Establishments
Code : he referred to Chaptef.V of thé -Establishments Code-now

in force which, we were assured: was in these respects the same
. as the provrsrons in force at the rélevant time for his submission

that thiere were- thrée modes in ‘which the empléyer could bring
thé:employer-employee relatjonship to an end : ~ termination " of -

the-appointment or services of an officer holding a temporary or

. probationary-.appointment (sectlon 6),. " vacation of post” ‘by

- officérs who absent.themselves from duty without leave (section

7). and" ‘dismissal " - of- officers for misconduct {Section 8).

Drfferent consequences flowed from each of these : for- .nstance'
drsmrssed‘ -officer cou|d not bé re -employed. whiie one

whose services’ were termrnated whrle on. probatron could be
re- employed ‘ :

‘
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{

The Deputy Solicitor-General submitted that the: rules set out
in the Establishments Code regarding the delegation and the.
exercise of the powers of dismissal and dtsc;phnary control had .
been formulated under.the provIS|ons of section 106 (3)-; that®
these provisions referred to weré thus: wuthrn the ambit of
“ dismissal and. disciplinary control ” and ’therefore
" termination ” by the employer was one mode of ” dlsmrssal

Whilé the prowsuons of the Constltutlon should be broadly and
“liberally interpreted, so as to conserve rather than take away the
rights of the citizen, including his right:to invoke the jurisdiction
of the:Courts, :nevertheless fundamental principles and. express
provisions of the. Constrtutrom.cannot be-departed from in: the
course-of I|bera| interpretation: In consuderrng the, scope of
the “ ouster " effected by section 106 (5), we have necessarily to .
bear in mind that one fundamentalprinciple of service under the
‘State is that public.office is held at-pleasure,-unless expressly
provided otherwise. The-ouster clause was intended to-give effect
to the' " pleasure principle ", .and not-te whittle it down. The '
application of the " pleasure principle " prevents; the. ground of
- dismissal being questioned:; the ouster clause complements that’
principle by takung away the jurisdiction of the:Courts, to,inquire
into dismissals — .on- other grounds,: such, as: that rules and”
“procedures had not-been complied. wnth Further, ” appomtment
transfer, dismissal’ and dlSClphnary control ” in section 106. (5}~
-cannot be considered in |so|at|on those words -occur in
" subsections. (1), (2), (3) and (4). as well; and. similar words have
been used in the corresponding. Constutu'uonal provrsmns in.the
Ordefs-in- Councn of-1931 and 1946. If. ” dismissal.;" in section
106 (1) is restrnctrvely mterpreted SO as not cover- every kind of
. termination of services by or. on behalf of the employer. serious
' anomalues and omissions WOuld result, On that view.-who whould
be legally authorised . to termrnate " the servrces of. a
‘probationary officer ? Or to issue a” vacatlon of post “notice ? Is

"compulsory . Tetirement:’ ~-something.. other than “.dismissal-”
_and if sowho can make such an. order 7if 7 dismissal  is glven a.
linited. meaning, how could the Cabrnet under section 106 (3)
. ,make ‘rules. regardtng termrnatton . “-vacation of post”, and

“ compulsory retirement “? Of course,” termination . by., the
ernp!oyee would not in any event be’ rncluded and can be the
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subject of inquiry. by a Court. as held n Abeywickrama v.
Pathirana (1). :

The scope of such ouster clauses has been considered in
previous decisions of this Court. Thus the preclusive clause
contained in Article 81 (3) has been given a wide interpretation
(3). possibly because.that clause concerned legislative action as
well. In regard to section 106 (5), Wanasundera, J., observed in -
his dissenting judgment in Abeywickrama v. Pathirana (1) :

" Every person acquainted with the post-independence
period-of our history, especially the constitutional and legal
issues that cropped up during that period, would know how
the actions . of the Government and the, Public Service
Commission- dealing with practically every aspect of their
control over public officers were challenged and taken to
the courts. A stagé came when the Government found itself
- practically. hamstrung by injurictions and court orders ‘and
not given a free hand to run the public service and thereby
the administration as efficiently’as it would wish. The 1972
reforms tame .undoubtedly as a reaction to this. The
wthinking behind theframers of the Constitution was that the
public service must be.made the exclusive dornam of the
Executuve wnthout mterference from the courts.

Whlle these observatlons may correctly pmpomt the object of
section 108, it is clear from the majority decn5|on In the same
‘case that thie scopé of section 106 {5) was too widely stated.'A
necessary qualmcauon to the ouster effected by-Article 55 (5) -
was recognised. in terms equally applicable to section 106 (5) :
~an order or decmon made. by an official,” having no legal
;.authonty to do'so, i5'in law null and void, and’ "Article 55 (5} is no
bar toa court deciarlng it to béa nullnty 4y -

ot

- The oustér clause applles only to a “ recommendation. order of

) ,_deC|snon ", of certam specmed persons and authorities. in 'egard

to ” appomtment transfer.” dismissal and disciplinary control

and-.not to. any .other" matters. and’ certainly not to all rnatters
connected with the pubhc service. In the present case. there was
an order or deCision by a state officer — the Government Agent



SC . Chandrasirrv. The,AI_Ibrney-Genera/(Férn‘andq. J) 123 -

" Galle-— in‘regard to a iatter concerning dismissal. Although the
learned District Judge answered in thefaffrrmatlve the following
issue —

“ Was the sald notrfrcatlon [dated 5. 9 77 by the Government
" Agent Galle (a) malrcrous {b)invalid, (¢) unlawful?

- neitier ‘the documents produced nor~ the "oral - evidence.
established -or. suggesied any such want- of authonty or mala
fides as ‘'would suffice to render the termrnatlon ultra Virés or
btherwise a nullrty o 4 S Peae

Consistently wuth the leglslatrve hrstory of th|s phrase and the
long- established “ pleasure principle ”, and the need to lnterpret _
section 106 self- conslstently | am of the view ¢ dismissal © muyst
include every mode of severance of the employer-employée.
_relatronshrp effected by .or on behalf of the employer. The
termination in question was not ultra vires or.a nullity, the ouster
clause applied, . and the District Court_had no jurisdiction to
iNnquire into. pron0unce upon or otherwrse call |n questlon thes
drsmlssal -of the Appellant . :

‘ Counsel for the Appellant finally submrtted that the petltlon of
~ appeal of the Respondent (in the District Court) had been filed
.- out of time. It had been filed in time if the date of filing was taken
- "-to be that set out'in the date-stamp appearlng on the petltlon of
appeal but not if, as contended for the Appellant the date of the
journal entry was regarded as:the date on which the petition. of
appeal was filed. This submission,-whith is in effect a prelrmrnary .
obJeCtlon to the appeal berng entertarned by’ the Court of Appeal
was .not made /n /imine in the Court of Appeal but only after- .

,_Judgment had- been reserved. Th any event: unless there are

crrcumstances mdrcatrng that.the date set out in the daté stamp -
IS moorrect that date must be’ assumed to be the date on which .
the petition of appeal was filed : the party tenderlng the petition
-of appeal has no.control over the process whereby the pétition of
“appeal reaches the relevant record and- the* maklng of the
-appropriate entry therein. There iS no réason to assume -that in
_thé normal coursé. such entry would have been madé the very
'same day and ‘the date of the Journal entry thus cannot be
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presumed to be the date on which the petition of appeal was in
fact filed. This submission must fail.

The appeal is dismissed, but — as the Appellant’s dismissal
was without fault, and as an umportant question of law was
involved — without costs.

TAMBIAH, J., — | agree.
H.A. G. DE SILVA, J., — | agree.

Appeal dismissed.




