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Interpretation o f  s ta tu tes  - “Generalia specialibus non derogant" - 
Qualifications fo r  appointm ent to the post o f Warden. St. Thomas' College 
- Applicability o f Education Ordinance to STC - Ordinance No. 7 o f 1930 - 
The right o f pla in tiff to sue-Section 5 o f  the Civil Procedure Code.

Two actions were filed in the District Court against St. Thom as' College 
Board of Governors and the W arden of STC seeking a declaration in each 
th a t the purported  appoin tm ent of the 17lh defendant (Eksith Fernando) 
as w arden was irregular on the ground th a t 17lh defendant, although a 
graduate, has absolutely no teaching experience as required by regulations 
m ade by the M inister under the Education O rdinance which was 
applicable to the STC. The ru les provided th a t only a  g raduate  with at 
least 10 years teaching experience w as eligible to be appointed as the 
Principal of any school, which included a fee levying school as well. 
Admittedly the post of W arden is equivalent to th a t of a Principal. In each 
case, an  interim  in junction was prayed for preventing the 17th defendant 
from assum ing  du ties a s  W arden.

The plaintiff in DC case No 4974 sued  as  the father of two stu d en ts  
a ttend ing  STC (parent's case) w hilst the plaintiffs in DC Case No 4949 
sued  a s  old boys (old boys’ case). The D istrict Judge  refused to issue the
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injunctions sough t in each case. On applications m ade to the C ourt of 
Appeal by way of revision w hich were consolidated, the C ourt of Appeal 
set aside the order of the trial Ju d g e  m ade in the paren t's  case and  
ordered the issue of an  interim  in junction  a s  prayed for. As regards the 
old boys' case, the C ourt of Appeal held th a t the plaintiffs had  no cause 
of action to sue. Three appeals were preferred from the judgm en t of the 
C ourt of Appeal. Of consen t the appeals were consolidated and  it was 
agreed by Counsel th a t the court decides on the m erits of the legal issues 
involved.

Held :

1. The maxim "generalia specialibus non derogant” h a s  no application 
to the in stan t case. The E ducation O rdinance is applicable to the STC 
and the appoin tm ent of the W arden should  be in accordance with the 
qualifications specified in the regulations m ade by the M inister u n d e r the 
Education O rdinance.

Per D heeraratne, J .

“1 may m ention here, in passing  th a t in order to avoid needless delay and 
duplication of proceedings, s itu a tio n s like th is  should  have ordinarly 
dem anded a  trial judge, either tak ing  up  the m ain trial expeditiously or 
taking up  the interim  in junction  inquiry and  the trial together. I am 
inclined to th ink  th a t the b u rden  of taking su ch  a  decision is with the trial 
Judge, bu t the Bar should  actively co-operate with him, to reach that 
decision.”

Per D heeraratne, J .

“All w hat the (STC) O rdinance h a s  sough t to achieve w as to g ran t a 
corporate personality to the  STC Board, and  to declare its powers and  
functions of in ternal m anagem ent. No p a rt of the functions or powers 
either of the S tate  or the M inister of E ducation h as  been conceded, 
conferred upon or gran ted  to the Board by the STC O rdinance, to m ake 
th a t a  special enactm ent in the field of education .”

2. The plaintiff in the p a ren t's  case h a s  a  cause  of action w ithin the 
m eaning of section 5 of the Civil Procedure Code, on the basis  of contract. 
An implied condition of su ch  con trac t is for the Board of G overnors to 
provide the p lain tiffs two children with a W arden qualified in term s of the
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regulations m ade by the Minister. The failure to do so am ounts not only 
to “the refusal to fulfil an  obligations" b u t also to “the neglect to perform 
a  duty" w ithin the m eaning of section 5 of the Civil Procedure Code. He 
is. therefore, entitled to succeed.

3. The relationship between the old boys and  the Board of Governors 
would not m ake the disputed  appoin tm ent of the w arden an  infliction of 
a  “wrong" on them  to ground a cause of action to sue the Board of 
Governors. Therefore, the old boys' case m ust necessarily fail.
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JANUARY 21, 2000
d h e e r a r a t n e , j .

Introduction

I m u st frankly adm it th a t the  resolution of the legal 
disputes in th is case h ad  the teasing  n a tu re  of solving a  c ro ss­
word puzzle, or ra th e r a cryptic cross-w ord puzzle. In DC case 
No. 4974 the plaintiff as th e  fa ther of two s tu d en ts  a ttend ing  
St. Thom as College Mt. Lavinia (paren t’s case), and  in case No. 
DC 4949 the plaintiffs as old boys of STC (old boys’ case), sued 
the Board of D irectors an d  the  W arden of the  STC, seeking a 
declaration in each case, th a t the  pu rported  appoin tm ent of 
the 17th defendant - responden t as W arden, w as irregular. In 
each case, an  interim  in junction  w as prayed for preventing the 
17th defendant - responden t from assum ing  office as W arden. 
Admittedly the  17th defendan t - responden t, a lthough  a 
graduate, has  absolutely no experience as a  teacher. The basis 
of challenging the  ap p o in tm en t of th e  17th d efendan t - 
respondent as W arden in each  case w as th a t the  Education 
O rdinance No. 31 of 1939, w as applicable to the STC; th a t 
regulations m ade by the M inister of E ducation u n d er th a t 
O rdinance, provided th a t only a person with 10 years teaching 
experience w as eligible to be appointed as  Principal of any 
school, w hich included a  fee levying school as  well. Admittedly, 
the post of W arden is equivalent to th a t of a Principal. The 
learned trial judge refused to issue  an  interim  in junction in the 
paren t’s case; thereafter he also refused to issue  an  interim  
injunction in the  old boys’ case. I m ay m ention here, in 
passing, th a t in order to avoid needless delay and  duplication 
of proceedings, s itua tions like th is shou ld  have ordinarily 
dem anded a  trial judge, either tak ing  u p  the m ain trial 
expeditiously or tak ing  up  the interim  in junction inquiry and  
trial together. I am  inclined to th in k  th a t the  b u rden  of .taking 
such  a  decision is w ith the trial judge, b u t the Bar should 
actively co-operate w ith him , to reach  th a t decision. See the 
observations m ade in the  cases of M urugesu  Vs. Northern 
Divisional Agricultural Producers Uniontl) Richard Perera Vs.
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AlbertPerera121 and  Societe Des Produits Nestle SA Vs. Multitech 
Lanka (Pot) Ltd.l3] The plaintiff in the paren t's  case and the 
plaintiffs in the old boys' case moved the C ourt of Appeal in 
revision on both the respective orders of the trial judge. The 
C ourt of Appeal, having consolidated both  cases, set aside the 
order of the trial judge m ade in the paren t’s case and  made 
order issuing an  interim  injunction as prayed for. As regards 
the old boys’ case, the Court of Appeal held th a t the plaintiffs 
had  no cause of action to sue. From the judgm ent of the Court 
of Appeal 3 appeals have been now preferred. In appeal No. 
5 5 /9 9 , the 17th defendant in the paren t's  case, in appeal No. 
5 6 /9 9 , the plaintiffs in the old boys’ case, and  in appeal No. 
5 7 /9 9 , the defendant Board of Governors of the STC in the 
p aren t's  case, are the respective appellants.

W hen the three appeals cam e up for hearing before us, in 
order to secure the speedy and final resolution of all m atters 
in d ispute pending between the parties, we suggested the 
following course of action, which, in the best traditions of the 
Bar, w as m et w ith the ready agreem ent and approval of learned 
counsel for appellants and  respondents in all the three appeals: 
th a t was;-

1. Parties agreed to consolidate the appeals SC 55 /9 9 , 56 /9 9  
and  57 /9 9 .

2. Parties agreed th a t if the Education O rdinance No. 31 of 
1939 and  the regulations m ade thereunder are applicable 
to the STC, the appoin tm ent of the 17th defendant as 
W arden w as invalid.

3. Parties agreed th a t th is  C ourt should decide the following 
questions only, in order to finally determ ine the District 
C ourt cases No. 4947 and  No. 4949; namely, (A) W hether 
the plaintiff in DC No. 4947 and  the plaintiffs in DC No. 
4949, had  a  right to sue to obtain a  declaration th a t 
the appoin tm ent of the 17th defendant w as invalid?; (B) If 
any one of the  parties to either action had  a  right to sue,
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did the E ducation O rdinance and  the  ru les m ade th e re ­
under govern the appoin tm ent of the 17th defendant as 
W arden?

4. Parties agreed th a t final judgm en ts  will be en tered  in the 
aforesaid D istrict C ourt actions in term s of the  judgm ent 
th a t will be delivered by th is Court.

We realized during  the course of argum ents  of learned 
counsel, th a t the two in tricate  and  in teresting  questions of law 
we have been called upon  to answ er, were so m uch  inextricably 
interwoven w ith each other, th a t in deciding them , we were 
left with two alternative approaches. The first, w as to deal w ith 
the right of the parties to sue, on the assum ption  th a t the 
Education O rdinance w as applicable to the  STC and  then  
decide the question  of applicability of th a t O rdinance; the 
second, was to deal initially w ith the question  of applicability 
of th a t O rdinance to the STC and  then  decide the  question of 
the right of parties to sue. We chose the la tte r option as it 
seemed to u s  to appeal be tte r both  to logic and  reason. In 
deciding those questions of law, we have specifically disregarded 
the several item s of evidence in th is case, pointing to the fact 
th a t the Board of G overnors of the  STC, had  for a long course 
of time, acted on the  b asis  th a t the E ducation  O rdinance w as 
applicable to the STC; for exam ple obtain ing perm ission from 
the M inister of' E ducation  to enable the th en  W arden to 
continue in office, w hen the regulations m ade by the M inister, 
which will be referred to in full later, cam e into force. In ou r 
view, such  conduct on the  p a rt of the  Board of G overnors, is 
irrelevant to the decision of the legal issue  of the applicability 
of the Education O rdinance.

THE ST. THOMAS’ COLLEGE ORDINANCE NO. 7 OF 1930, 
RULES MADE THEREUNDER AND THE EDUCATION 
ORDINANCE NO. 31 OF 1939 , AND REGULATIONS MADE 
THEREUNDER.

As the years of enac tm en t of the two s ta tu te s  indicate, the 
STC O rdinance is an te rio r to the  E ducation  O rdinance. 
According to the  long title of the  STC O rdinance, it is an
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enactm en t to “incorporate St. Thom as’ College Board of 
Governors and  to am end the  Law relating to St. Thom as' 
College”. Section 2 of th e  O rdinance, deals w ith the 
incorporation of the Board of Governors as a corporation sole 
and  section lO d ea lsw ith th e  power of the Board to make ru les . 
Rule 11 m ade in term s of th a t section reads as follows

“The W arden and  Sub-W arden of St. Thom as’ College. Mt. 
Lavinia, and  the H eadm asters of B ranch Schools shall be 
appointed by the Board subject to the approval of the Bishop, 
and  shall have other academ ic qualifications as may be 
approved by the Board. They shall be m em bers of the Church 
of Ceylon or of any C hurch  in com m union with the same, 
un less, in any particu lar instance, the Board with the 
approval of the Bishop shall determ ine otherwise."

The long title of the Education O rdinance sta tes “An 
O rdinance to m ake better provision for education and to revise 
and  consolidate the law relating thereto ." Section 61 refers to 
the applicability of O rdinance and reads “The provisions of 
th is O rdinance shall not apply to any institution, devoted 
m ainly or entirely to the education in agriculture of persons 
who are not less th a n  sixteen years of age". Section 62 defines 
an  “u n a id ed ” school to m ean “a school which is no t a 
G overnm ent school or an  assisted  school". Section 49 provides 
th a t on or after 1st J u n e  1951, no person shall m aintain  any 
unaided  school, un less the principal or o ther person for the 
tim e being in control of the school, has  notified to the Director- 
G eneral (DG) in writing, all such  particu lars relating to the 
school, as the DG may, by notice published in the Gazette, 
require to be furn ished  to him, in respect of the unaided 
school. Section 50 enables the  DG, or any inspecting officer of 
the  departm ent, or any o ther person generally or specially 
authorized  by the DG, to en ter and inspect and  exam ine the 
pupils therein and  all the registers of adm ission and attendance 
of any  such  school. Section 51 empowers the DG, on being 
satisfied after an  inspection of an  unaided school, th a t it is 
open to the type of com plaints m entioned in th a t section, to
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order m easures to be taken  to rem edy the  m a tte rs  of 
com plaint w ithin a  specified time, and  if no su c h  rem edial 
m easures are taken, to order d iscon tinuance of su c h  school. 
Section 37 enables the M inister to m ake regulations for or in 
respect of several m atters, one being (n) “th e  qualifications, 
period of training, salaries, appointm ent, registration, grading, 
suspension , and  rem oval of teach ers .” It w as no t seriously  
contended th a t the  word “teacher” in th a t context did no t 
include a  “Principal”. By a  notification in the  G overnm ent 
Gazette o f9.12.1983, regulations m ade by the  M inister on 29 th 
May 1983 were published. I shall se t ou t th a t notification in  
full.

THE EDUCATION ORDINANCE

REGULATIONS m ade by the  M inister of E ducation  u n d er 
section 37 of the Education O rdinance (C hapter 185)

RANIL WICKRAMASINGHE
M inister o f  Education

Colombo, May 24, 1983.

Regulations

1. These regulations m ay be cited as the A ssisted  Schools 
and  Unaided Schools Regulations, 1983.

2. All assis ted  schools and  unaided  schools sha ll conform to 
the following requ irem ents in regard  to the qualifications, 
appoin tm ent and  period of tra in ing  of the ir teachers

(i) All teachers appoin ted  henceforth  shou ld  have a t 
least one of the  following qualifications

(a) University degree;
(b) Trained T eachers Certificate;
(c) D iplom a C ertificate in M usic, D ancing, Art, 

A griculture, Home Science, Technical sub jects  
and any o ther sub jec t notified from time to time;
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(d) Passes in three subjects a t the General Certificate 
of Education (Advance Level) Exam ination.

(ii) Those in category (d) should  obtain the Trained 
Teachers Certificate w ithin ten years of joining the 
service.

(iii) A principal shou ld  be a University G raduate with at 
least ten years of teaching experience.

(iv) A person  who has  been convicted in a C ourt of Law 
for a  crim inal offence or has  been dism issed from any 
post in the public service shall not be eligible for such  
appointm ent.

3. Teachers who do not conform to the conditions stipulated 
in regulation 2, b u t who are already in service are required 
to obtain  the  approval of the M inister to continue in 
service. It shall be obligatory on the p a rt of the m anager 
to m ake the requisite application to the Minister.

C onsideration o f su bm issions m ade on behalf o f the  
Warden and the Board o f M anagem ent o f the STC.

It w as forcefully contended by learned President's Counsel 
appearing on behalf of the W arden and  the Board of Management 
of th e  STC, th a t the STC O rdinance w as enacted prior to the 
E ducation  O rdinance; th a t the STC O rdinance is a special 
enactm ent; th a t it is a self-contained O rdinance m eant 
exclusively for the STC, while the Education O rdinance is a 
general enac tm en t applicable to all schools except to those 
w hich have a  s ta tu te  specifically enacted for them; th a t Rule 
11 m ade by the Board of M anagem ent has not been specifically 
repealed or rendered  inoperative by the legislature by the 
passage of the E ducational O rdinance : th a t there canno t be 
an  implied repeal, th a t if th a t h a s  occurred the Board would 
be defunct in respect of all its s ta tu to ry  powers and  even 
cease to exist as a  corporate body; an d  th a t the maxim 
“generalia specia libus non derogan t” m u st be applied and 
therefore the E ducation  O rdinance does not apply to the STC 
and  its Board.
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Among several decided au thorities, th ree principal cases 
were referred to in the course of the  argum ents  by learned 
P resident’ Counsel for th e  W arden an d  the Board of G overnors, 
to w hich I shall instan tly  refer. In my view it is im portan t to 
consider closely the  n a tu re  and  effect of the  enactm en ts  dealt 
w ith in those cases. The first of those, w as the case of The Viera 
Cruze141 in w hich Earl of Selbom e LC said, “Now if any th ing  be 
certain  it is this, th a t w here there  are w ords in a  la ter Act 
capab le of reasonab le  and  sensib le  app lication  w ith o u t 
extending them  to sub jects specially dealt w ith by earlier 
legislation, you are no t to hold th a t the  earlier and  special 
legislation indirectly repealed, altered, or derogated from 
merely by force of su ch  general w ords, w ithou t any indication 
of a  particu la r in ten tion  to do so”. The special Act referred to 
in th a t case w as the Fatal A ccidents Act (Lord Cam pbell's Act) 
of 1846 w hich dealt w ith ‘dam ages for loss of life’; and  the 
general Act referred to w as the A dm iralty C ourt Act of 1861, 
w hich gave ju risd ic tion  to the  A dm iralty Court, by using  the 
general w ords relating to actions a s  “over any  claim  for 
dam ages done by any sh ip ”. The second, w as the  case of 
Blackpool Corporation Vs. S la m  E sta te  Com pany  Ltd.15' in
w hich V iscount H aldane observed “....................................... in
th a t s ta te  of m atters  we are  bound  , in  constru ing  the  general 
language of the 1919, to apply a  ru le  of construction  w hich h as  
been  repeatedly laid down and  is firmly estab lished . It is th a t 
w herever Parliam ent in an  earlier s ta tu te  has  directed its 
a tten tion  to an  individual case and  h as  m ade provision for it 
unam biguously , there  a rises  a  p resum ption  th a t if in a 
su b se q u e n t s ta tu te  the Legislature lays down a  general 
principle, th a t general principle in  no t to be taken  as  m ean t to 
rip up  w hat the Legislature had  before provided for individually, 
un less  the in ten tion  to do so is specially declared. A m ere 
general ru le  is no t enough, even though  by its term s it is s ta ted  
so  widely th a t it would, taken  by itself, cover special cases of 
the kind I have referred to. An in ten tion  to deal with them  may, 
of course, be m anifested, b u t the  p resum ption  is th a t language 
w hich in its ch arac te r only general refers to su b jec t-m atte r 
appropriate to class as d istinguished from individual trea tm ent.
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Individual rights arising ou t of individual trea tm en t are 
presum ed not to have been in tended  to be interfered with 
un less the contrary is clearly m anifested." The individual Act 
referred to in th a t case, w as the private (as opposed to public 
and  general) enactm ent, the Blackpool Im provem ent Act of 
1917, and  the general enactm ent referred to was the Acquisition 
of Land (Assessm ent of Com pensation) Act of 1919; and  the 
d ispu te  w hich arose in th a t case related to the question as to 
which Act was applicable for the a ssessm en t of com pensation 
for the land acquired. The third, w as a  judgm ent of this Court 
in Ghonse Vs. Chouselu> in which, on the application of the 
maxim "generalia specialibus non derogant", it was held tha t 
the Muslim In testa te  Succession O rdinance No. 10 of 1931, 
being a special law applicable to M uslims, prevailed over the 
provisions of the general law, the  Adoption O rdinance No. 24 
of 1941, as  far as a Muslim w as concerned. The other 
illustrations subm itted  by learned counsel to dem onstrate 
th a t th e  STC O rdinance w as a special enactm ent, were those 
private, local and personal enactm ents passed by the Parliament 
in th e  UK, perm itting  co rpo ra tions to do various acts, 
w hich they were unable to perform  un d er the common law, 
for exam ple, to acquire land, to im pose rates or taxes on 
in h ab itan ts  of an  area, in constructing  public projects like 
railways, canals or h a rb o u rs  and  for the supply of gas, 
electricity or w ater.

In connection w ith th e  proliferation of those private Acts 
in the  UK a t one time, granting special powers to various 
bodies and  boards, no t enjoyed by them  under the common 
law, I would refer to a few illum inating lines from a  review 
w ritten  by Sir Cecil T. C arr KC. on the book (in two volumes) 
au tho red  by Dr. O. Cyprian Williams, titled ‘T he Historical 
Developm ent of Private Bill P rocedure and  Standing O rders in 
the H ouse of Comm ons." Sir Cecil wrote

“According to a hoary academ ic legend, variously retold 
and  never yet verified, the head  of an  Oxford College, in the far 
off days w hen su ch  appoin tm ents were subject to the condition
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of celibacy, aston ished  th e  fellows of h is society by announcing  
his m arriage and  confronting them  w ith a  c lause  in the local 
C anal Act w hich gave him  s ta tu to ry  sanction .

It could have happened. In the  cana l m an ia  of the  
seventeen-nineties, com parable w ith the railway m an ia  of the 
eighteen-forties, over a  hu n d red  C anal Acts were passed. 
Toulm in Sm ith, w ho disliked all local legislation, com plained 
in p articu la r of the  sp a te  of private Inclosure Acts because  
nobody knew  w hat m ight be hidden in them . In h is “G overnment 
by C om m issions”, pub lished  ju s t  h u n d red  years ago, he 
em phasised  the d an g er of obnoxious e n ac tm e n ts  being 
“sm uggled th rough  Parliam ent by a  few projectors unknow n to 
the m ass of inhab itan ts , as now often h ap p en s”. There are 
som e 4 ,000  Inclosure Acts in the cen tu ry  preceding the 
general s ta tu te  of 1845, an o th er 4 ,000  Railway Acts betw een 
1830 and  1887, and  som e 1,500 T urnp ike  Acts in the  half- 
century  before 1809. O ther im pressive ranges of s ta tis tic s  
could indicate th a t we owe to private bill legislation no t only 
our system  of com m unication b u t also  ou r supp ly  of w ater, gas 
and  electricity and  m any o ther social im provem ents and  
am enities.” (The Law Q uarterly  Review Vol 66; 1950 page 216)

As s ta ted  by Wood VC in London a n d  BlackwalL Railw ay  
Vs. Lim ehouse D.B. W.m (Quoted by Craies and  by Bindra) “The 
leg islature in passing  a  special Act, h a s  entirely  in its 
consideration som e sp ecia l power w hich  is  to  be delegated  
for the body applying for th e A ct on public grounds. W hen 
a  general Act is subsequen tly  passed , it seem s to be a 
necessary  inference th a t the legislature does not in tend  thereby 
to regulate all cases no t specially b rough t before it, b u t looking 
to the general advantage of the com m unity, w ithou t reference 
to particu la r cases, it gives large and  general pow ers w hich in 
the ir generality m ight, except for th is very w holesom e rule of 
in te rp re tin g  s ta tu te s , override th e  pow ers w hich, upon  
consideration of the  p articu la r case, th e leg islature had 
before conferred by th e  sp ecia l A ct for th e b en efit o f  the  
public. The resu lt of a  contrary  ru le of construction  would be
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th a t th e  legislature, having au thorised  by special Acts the 
co n stru c tio n  of som e public w ork, w ould be supposed  
afterw ards by a general Act to throw  it into the  power of a few 
persons to prevent th a t public work from being carried out." 
(Em phasis added)

The reason  for th is ru le of construction is th a t in passing 
a special Act, the  Parliam ent devotes its entire consideration 
to the particu lar subject; and  w hen a  general Act is subsequently 
passed, it is p resum ed th a t the Parliam ent has  no t repealed or 
modified the  former special Act, un less it appears th a t the 
special Act again received consideration from the Parliament.

W hat is the real n a tu re  and effect of the STC O rdinance? 
As the long title of the  O rdinance indicates the legislative 
purpose of the enac tm en t is to incorporate the STC Board of 
G overnors and  the law relating to the STC. All w hat the 
O rdinance h as  sough t to achieve was to g ran t a  corporate 
personality  to the STC Board, and to declare its functions and 
powers of in ternal m anagem ent. No p a rt of the functions or 
pow ers either of the S tate  or of the M inister of Education has 
been conceded, conferred upon or granted to the Board of the 
STC by the O rdinance, to m ake th a t a special enactm ent in the 
field of education. The Board has  been granted a legal 
personality, b u t it has  not been granted any monopoly, 
im m unity or special privilege not gran ted  to o ther persons 
either n a tu ra l or legal. The Board has  not been granted some 
special au tho rity  to perform  any act w hich it had  no authority  
to perform u n d e r the  norm al law of the land. It could have run  
the m anagem ent of the  STC even w ithout the  O rdinance not 
having been passed , b u t of course, devoid of its corporate 
personality.

A lthough it is u n necessary  to provide for in an  enactm ent 
of the n a tu re  of the  STC O rdinance, th rough  an  abundance of 
caution, section  13 h as  been p u t in, to m ake it quite certain 
th a t righ ts of o thers rem ain  unaffected by the passage of th a t 
O rdinance. T h a t section reads, “Nothing in th is O rdinance
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contained shall prejudice or affect the  rights of the  Republic or 
of any body politic or corporate, or of any o th e r person, except 
su c h  as are  m entioned in the O rdinance and  those  claim ing 
by, from, or u n d er them ”. The rule m aking power g ran ted  to 
the Board u n d er section  10, enables the Board to m ake ru les 
in ter alia “(d) for the  em ploym ent, appo in tm en t and  dism issal 
of the  w arden, th e  su b  w arden an d  o ther m em bers of the staff 
of the college and  the o rphanage”. The rule m aking pow er and  
th e  ru le s  m ad e  th e re u n d e r ,  a re  n o th in g  b u t  p r iv a te  
arrangem ents and  com prise no p a rt of a  general schem e of 
legislation; they are m eant for the protection of private in terests. 
As Salm on says, 'T he g reat bu lk  of enacted  law is prom ulgated 
by the  S tate  in its own person. B ut in exceptional cases it h a s  
been found possible and  expedient to e n tru s t th is  pow er to 
private hands. The law gives to certain  g roups of private 
individuals lim ited legislative au thority  touching  m a tte rs  
concerning them selves. A railway com pany, for exam ple, is 
able to m ake by-laws for th e  regulation of its undertak ing . A 
university m ay m ake s ta tu te s  b inding upon its  m em bers. A 
registered com pany m ay a lte r those articles of association  by 
w hich its constitu tion  and  m anagem ent are determ ined. 
Legislation th u s  effected by private persons, and  the law so 
created, m ay b e  d istingu ished  as  ‘au tonom ic’" (10th Edition - 
Glanville Williams 161)

The rule m aking power g ran ted  to the  Board of th e  STC 
u n d e r section  10, shou ld  be read  sub jec t to the  overriding 
au thority  of the M inister to m ake regulations, in te rm s of the 
power g ran ted  to him  by the  E ducation  O rdinance, in respect 
of unaided  schools, in asm u ch  as th e  term s of em ploym ent, 
appoin tm ent and  d ism issal by the Board of its  em ployees 
u n d er th a t section, shou ld  be read  sub jec t to th e  norm al law 
of the  land, su ch  as the  Em ployees’ Provident F und  Act, the 
Shop and  Office Employees Act, and  the Industria l D isputes 
Act etc. The maxim “generalia specia libus non derogant" h a s  
no application in the  in s ta n t case. For the  above reaso n s I hold 
th a t the E ducation  O rdinance is applicable to the STC and  the
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appoin tm ent of the W arden should  be in accordance with the 
qualifications specified in the regulations made by the Minister 
un d er the Education O rdinance.

The right o f  p laintiffs to  sue.

As s ta ted  earlier, in the paren t's  case and  the old boys’ 
case su b stan tia l final reliefs claimed are the sam e, namely for 
a declaration th a t the 17th defendant is not entitled to be 
appointed to the post of W arden of the  STC and for a  declaration 
th a t the  appoin tm ent of the 17th defendant as W arden is 
invalid a n d /o r  of no force in law. (Prayer to the plaint in the 
p a ren t’s case - (a) and  (b); in the  old boys’ case - (a) to (d). In 
the p a ren t’s case the plaintiff pleaded in ter alia, th a t he is the 
fa ther of two s tu d en ts  a ttend ing  the STC; th a t he is concerned 
with the ir welfare and  education; and  th a t the appointm ent of 
the 17th defendant, who is disqualified in term s of the Rules of 
the E ducation O rdinance, is prejudicial to the school and its 
s tu d en ts . In the old boys’ case, the plaintiffs pleaded in ter alia, 
th a t they have been elected and  are m em bers of the Executive 
Com m ittee of the Old Boys’ A ssociation (OBA); th a t it was 
decided a t a  m eeting of the Executive Comm ittee of the OBA 
and  the decision w as conveyed to the Board of Governors, 
objecting to the appo in tm en t of the 17th defendant as Warden, 
since he is disqualified in term s of the Rules m ade un d er the 
E ducation O rdinance; and  th a t they have an abiding in terest 
in the STC as  Executive Com m ittee m em bers of the OBA. It 
w as fu rth er pointed ou t th a t according to Rule No. 2 of the OBA 
R ules of A ssociation , one of th e  objects w as to m ake 
r e c o m m e n d a t io n s  fo r th e  b e t t e r  m a n a g e m e n t a n d  
adm in istra tion  of the STC; therefore it w as contended, th a t the 
plaintiffs in the old boys’ case w ere in terested  in getting a 
com petent and  a  qualified W arden appointed. It w as also 
subm itted  th a t the  STC Rule No. 1(3) provides, th a t two 
representatives from am ongst the  old boys of the STC Mt. 
Lavinia, shou ld  be elected as ex officio m em bers of the  Board 
of G overnors. Therefore it w as contended th a t they are not 
m ere s tran g ers  or busy  - bodies. It w as also  contended that.
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they as old boys, have a  right to get the ir children adm itted  to 
the STC in the  fu ture. On those facts, it w as subm itted  th a t 
they are entitled to the  declaratory  relief as  prayed for as they 
have a  righ t to sue , firstly, because  they are persons having 
"sufficient or real in te rest”; secondly because  they have a  
‘contingent right’ to have the ir children adm itted  to the  STC in 
the future.

It is im portan t to rem em ber in considering th e  n a tu re  of 
the two actions, th a t we are no t concerned w ith any  public law 
litigation, b u t w ith litigation to v indicate private rights. The 
basic question to be asked, in th e  first place, in  rela tion  to bo th  
cases, to my m ind is, w hether there exists a  cau se  of action to 
sue, w ithin the  m eaning of the Code of Civil Procedure (CPC), 
in each case. This is so, even in a  case w here declaratory  relief 
is sough t from an  original Court. B u t before I deal w ith th a t 
aspect of the m atter, let me first exam ine, w hat a  cau se  of 
action is w ithin the  m eaning of section 5 of the  CPC.

Section 5 reads "Cause of action is a  wrong for the 
prevention or red ress  of w hich an  action m ay be brought, and  
includes the  denial of a  right, the  refusal to fulfil an  obligation, 
the neglect to perform a  duty, and  the  infliction of an  affirmative 
injury."

It could be seen th a t the definition prim arily speaks of the  
existence of a  ‘w rong’; th a t is a  generic term  w hich em braces 
a  variety of specific categories of w rongs. The definition then  
seeks to signify som e of the specific categories of w rongs th a t 
may be included in  th a t generic term , like the  denial of a  right, 
the  refusal to fulfil an  obligation etc. It is qu ite  obvious th a t the 
definition deals w ith w hat is usually  referred to as  a  civil wrong 
or a  legal wrong, w hich as  Salm on p u ts  it is “a  violation of 
ju s tice  according to law." A wrong can n o t exist independent 
of a  violation (or a th rea tened  violation) of law.

The tenor of the subm issions of b o th  P residen t’s Counsel 
in the  p a ren t’s case an d  the  old boys’ case, w as th a t declaratory 
relief could be sough t from an  original civil court, independen t
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of the existence of a  wrong, falling w ithin the  definition of a 
cause of action. There was always no doub t about the 
com petency of a  civil court to g ran t declaratory relief in respect 
of m atters no t contem plated in section 217 (G) of the CPC, 
provided there w as cause  of action w ithin the  m eaning of the 
CPC. The declaratory decrees section 217 (G) of the CPC refer 
to, are those th a t “declare a right or sta tus"; no t mere 
declarations of any sort. The declaratory relief claimed by the 
plaintiff in the leading case of Thaiagarajah Vs. Karthigesu181 
w as a declaration of his civil s ta tu s  th a t he w as not m arried, 
which s ta tu s  w as denied by the defendant in th a t case. H.N.G. 
Fernando SPJ. (as he then  was) delivering the judgm ent 
observed

“C ounsel h a s  argued th a t un d er ou r Code a person cannot 
in stitu te  an  action un less  he is able to plead th a t he has a 
cause  of action as defined in section 5 of the Code. A sim ilar 
argum ent w as considered in A ziz Vs. Thondciman (1959) 61 
NLR 217, w here the  court apparently  took the view tha t 
because section 217 (G) of the Code declares th a t a decree may 
‘declare a  right or s ta tu s ’, a person may therefore bring an 
action to have a  right or s ta tu s  declared. The precise objection, 
based  on the definition of ‘cause of action’ w as (1 th ink  with 
respect) not clearly form ulated in th a tjudgm en t. The objection 
is th a t the  definition does expressly include the denial of a 
right, b u t m akes no reference to the denial of a  status, and 
th a t therefore th e  denial of a s ta tu s  does not give rise to an 
actionable cause. The answ er to th is objection is th a t the 
definition and  the provision of section 217 (G) m ust be read 
together, and  construed  as  far as reasonable so as to render 
both  provisions effective. Inconsistency is avoided by the 
construction  th a t, in  the  definition, ‘denial of a  right' includes 
the denial of a  s ta tu s . To deny a  s ta tu s  can involve the denial 
of the  legal rights flowing from su c h  s ta tu s . To deny the 
p la in tiffs  s ta tu s  of bachelor w as to deny his rights and  his 
capacity to con trac t a valid m arriage. A cause  of action can 
therefore arise  upon  th a t denial. Any o ther construction
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would render th e  provision for a  decree o r o rder declaring a  
s ta tu s  a  dead  le tter, a n d  w ould offend th e  princip le of 
construction  at m agis valeat quam  pereat."

W hat then  is th e  legal nexus betw een th e  p lain tiff in the  
paren t’s case and  the  plaintiffs in th e  old boys’ case  on th e  one 
side and  the  B oard of Governors on the other, w hich gives rise 
to  a  ‘wrong’ on  w hich an  action  could be grounded? T he ‘w rong’ 
in each case m u s t be considered separately  a s  th e  ‘w rong’ in 
one, does no t becom e th e  ‘wrong’ in the  o ther. Again th e  fact 
th a t there  is no  ‘w rong’ in one case, does no t m ean  th a t there  
is no ’w rong’ in  th e  other. T h a t leads m e to exam ine th e  n a tu re  
of the legal re la tionsh ip  betw een the  opposing parties  in the  
two cases.

In my view, th e  legal re la tionsh ip  betw een the  p a re n t an d  
the Board of G overnors, is one of con tract. It is a n  implied 
con tract to educa te  h is  children. An im plied term  of th a t 
contract, is the obligation on the  p a rt of th e  B oard of G overnors, 
to conform to the  regu la tions m ade by the M inister, in  relation 
to  the  qualifications of the  W arden, designed for the  pu rpose  
of providing be tte r education . Let m e refer to the legal principle 
involved.

According to Dr. C. G. W eeram antry’s Law  o f  Contracts 
Volume 1 page 102, "C ontracts m ay be e ither exp ress  oi 
impliecL E xpress con trac ts  are form ed by the express words 
ol' th e  p a r t ie s ,  w hether oral or w ritten. Implied con tracts, 
however, are inferred by the  law from the  conduct of parties.! 
Both types of con trac ts  will th u s  be seen  to proceed from the 
consent of parties, though  the m an n er of expression of su ch  
consen t differs.

The only difference betw een th e  two types of con trac t 
being th a t the in ten tion  is expressed by w ords in the one case  
and  by the  conduct in th e  other, th e m ain  practical re su lt 
flowing from th e  d istinction  w ould p robably cen tre  a ro u n d  the 
n a tu re  ot the evidence to be led in proof of the  con trac t and  its 

' term s. ^
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Implied con tracts would arise w hen for exam ple a patient 
consu lts a  doctor, or a  pedestrian  hails a taxi-cab or a 
custom er s its  down to a  m eal a t a res tau ran t. In all these cases 
the law infers a  con tract from the conduct of parties.

Particu lar term s forming p a rt of a  contract may be express 
or implied. Thus, a  n um ber of implied conditions are imported 
into a  con tract of sale by the Sale of Goods O rdinance, while, 
on occasion, the  C ourts will by im plication read into a contract 
term s w hich are no t there in order to give the contract business 
efficacy."

I am  of the view th a t the plaintiff in the paren t's  case, has 
not one b u t two con tracts  w ith the Board of Governors, for Lhe 
education of his two children. One of the implied conditions 
of these con tracts as m andated  by the Education Regulations 
m ade by the M inister, is for the Board of Governors to provide 
the p la in tiffs two children w ith a  qualified W arden with a 
m inim um  of ten years experience as a teacher. The failure on 
the p a rt of the Board, to provide the p lain tiffs children with 
su c h  a  W arden, in b reach  of th a t implied condition, am ounts 
to no t only 'the refusal to fulfil an  obligation', b u t also 'the 
neglect to perform a du ty ' w ithin the m eaning of section 5 of the 
CPC. Those are the w rongs, for the prevention or redress of 
which, a  cause of action accrued  to the plaintiff in the parent ’s 
case, to sue  the Board of Governors.

I am  fortified in the view 1 have taken, by the judgm ent in 
the case oiArnarisVs. A m erasinghel9). The plaintiff in th a t case 
alleging th a t the  defendan t w ho w as a head teacher in an aided 
school, refused to g ran t leaving certificates to his sons, brought 
an  action to compel th e  defendant to g ran t su ch  certificates 
and  to recover dam ages. There w as a Code issued  by the 
D epartm ent of E ducation , w hich contained a ru le th a t a 
teacher m u st fu rn ish  a  certificate in the prescribed form to 
every pupil who leaves the school. In th a t case De Sam payo J . 
observed
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“The Code, however, contains practically sim ilar provisions 
in the case  of E nglish schools, an d  I need only concern  myself 
w ith th e  question  as  to w h a t bearing  th e  ru les  have on th e  
obligations of the  teacher tow ards th e  p a ren ts  of the  pupils. 
The C o m m iss io n e r (of R equests) c o n s id e re d  th a t  an y  
infringem ent of them  w as only a  m a tte r for th e  D epartm ent of 
E ducation, and  w ould no t form the  su b jec t of a n  action. I am  
not able to  take  th e  sam e view. It is true, th a t the  ru les  in  
question are prim arily  in tended  to  serve the  pu rposes of the  
D epartm ent, an d  the G overnm ent g ran t m ay depend on the ir 
regular observance. B u t they  m ay also  affect th e  relation 
betw een th e  p a ren t an d  the  teacher. T h a t rela tion  is, of course, 
referable to a  con tract. B u t th e  te rm s of the  con trac t m ay be 
expressed or implied. I shou ld  say  th a t  th e  g ran t of a  leaving 
certificate, su c h  as  th e  Code provides, w ould in ordinary  
circum stances be an  im plied term  of the  con tract. The 
w ithholding of a  certificate w ould p reven t th e  pupil from 
entering ano ther and  perhaps, b e tte r  school, and  consequently  
from m aking fu rth e r educational progress. The g ran t of a  
certificate is, therefore, an  im po rtan t m a tte r in the  point of 
view of the  paren t, and, in th e  absence  of agreem ent to the  
contrary, shou ld  natu ra lly  be p resum ed  to be p a r t of Iris 
con tract w ith the  teacher. T here w as in  th is case  no  express 
agreem ent relating to the certificate, an d  I th ink  it is only 
reasonable to hold th a t the  g ran t of a  certificate w as impliedly 
included  in  th e  c o n tra c t betw een  th e  p la in tiff and  th e  
defendan t.”

S im ilar to the  view taken  by th e  C om m issioner of R equests 
in A m aris’ case  (supra), learned  P residen t's  C ounsel for the  
W arden and  the  Board of the  STC, su b m itted  th a t the  b reach  
of any E ducation  Regulations, if any, is a  m a tte r solely for the 
D epartm ent of Education . I am  u nab le  to subsc ribe  to th a t 
view. In the  in s ta n t case, th e  im plied condition w as one of 
rem arkable im portance to  any  paren t, concerned w ith giving 
the b es t education  to h is children, an d  w as one th a t w as 
s tatu to rily  im posed upon  th e  Board of G overnors by the State.
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For the  above reasons I hold th a t the plaintiff in the parent's 
case has  a  cause  of action to su e  the Board of Governors; and 
th a t he is entitled to succeed.

I am  unab le to discover any such  relationship in law 
betw een th e  plaintiff old boys and  the Board of Governors, so 
as to m ake the d ispu ted  appoin tm ent of the W arden, an 
infliction of a  'wrong' on them  to ground a cause of action to su e  
the Board of Governors. No cause  of action can be grounded 
either on ‘a  sufficient or real in terest’ or ’a  contingent in terest’, 
w ithou t a  legal nexus between the parties, giving rise to a 
‘w rong’. Therefore the old boys case m ust necessarily fail.

C onclusion

Since 1 have come to positive findings on the two main legal 
issues, in term s of the agreem ent reached by the parties a t the 
com m encem ent of the  argum ents, I direct the District Court, 
Colombo, to m ake order granting the declarations claimed in 
p arag raphs (a) and  (b) to the prayer of the plain t in action No. 
4974 (parent’s case), w ithout costs. I fu rther direct the District 
Court, Colombo, to m ake order dism issing action No. 4949 (old 
boys' case), w ithou t costs.

WIJETXJNGA, J . - I agree.

ISMAIL, J. - I agree.

District Court directed to grant declarations claimed in action 
No. 4974 a n d  to d ism iss action No. 4949.


