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SITHAMPARANATHAN
v
 PEOPLE'S BANK

"SUPREME COURT : :

RANASINGHE. C.J.. TAMBIAH, J. AND AMERASINGHE J.
S.C:APPEAL NO. 47/86

C A NO.34/80

LTNO. 1711038/74

-OCTOBER 31°AND NOVEMBER 1.1988.

Industrial D/spure — Eva/uauon of evrdence — Ouesrron of law — Review of
evidence by Appe//aze Court — Wrongful termination from a Bank's’ Service —
Loss of conf/dence — Selettive punishment — Nature of awardable relief.

At the relevanl tnme the. appellant was the Officer-in- Charge of the Corporate
Department -of the respondent .People’s Bank while one P.M.P. Peiris was the
Officer-in, Charge and 'Ledger Officer of the Savmgs Department. During the
_tunch hour (12 noon to 1.00 p.m.) the appellant covered Peiris” duties as Ledger
-Officer. After intefdiction on 11.7.1977 the appellant was on 24.5.1972 served
. with. a charge sheet accusing him of seven counts mostly of fraud and
. fraudulent withdrawals from the Savings Bank when functioning as the Ledger-
. Officer at Duke Street. ‘A domestic inquiry was held and the appellant was

*  exonerated.. Ar inquiry by the Criminal Investigation Department failed o

jprnpornt any crrmrnal rnvolvement on the part of the appellant Yeton 5. 6 1974
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the appellant's services were. terminated with effect from 11.7.1971. The .
appellant sought relief from the Labour Tribunal — Reinstatement with back
wages or compensation for loss of career and pension. At the Labour Tribunal
the Bank made seven allegations against the appellant but this time accused im
mainly of dishonest participation. In its written submissions the Bank ‘confined
itself 10 four allegations— Three of dishonest participation in fraudulent .
withdrawals and one of'unauthorised possession of a Savings Bank Pass Book.
The L.-T. President was satisfied with the proof on two.of these charges of
dishonest participation and in addition he held as proved a charge of negligently
authorising a payment which even the Bank had jettisoned at the stage of written
submissions. In addition he made no definite finding on the, charge of,
unauthonsed possession of a Savrngs Bank Pass Book o '

After a delay of nearly one year he held that the_appellant was not directly guilty
of fraud or .fraudulent transactionis but his conduct was not absolutely above
board and he was not a fit and propér._person to be employed in a Bank and
therefore termination of his services was for a good cause The ultrmate ground
of termination was 10ss of confidence. :

In appeal the Court of Appeal accepted the flndrngs of the Labour Tribynal and
dismissed the appeal The appellant appealed to the Supreme Court.

Held;

) Fatlure to properly evaluate evrdence or to take into account relevant
_considérations. in such evaluatron 15 a question of law and is revrewable by an
’ Appellate Court. :

(2) The President of the Labour Tribunal ‘had failed to take into account
_relevant items of evidence favourable to the appellant and his finding of guilty’is

erroneous and untenable. The finding that'though the appellant was not directly
guilty of fraud or fraudulent-transactions. his'conduct had not been above board
is inconsistent with ‘and contradictory to his earlier findings of drshonest
partIC|pat|0n . . :

(3) Loss of confldence has two aspects in Labour Law: . ,
(a) . Loss of confidence may. jUSIIfy termination by the employer

(b) . Loss of confrdence may be a circumstance from which a Court may
conclude that reinstatement is not the appropnate relrel desplte a
frndrng that the termination is not justified.

Though theoretically there is no restnctron as to the class of employee in respect‘ :
of whom termination of employment may be effected on-the loss of confidence,
it usually- applies in respect of employees. who hajd positions 'of trust and
confidence such as accountants cashiers and watchers or who perform a
“certain degree of responsrble work.
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On the first aspect. though a regular charge sheet cannot be prepared and an
opportunity to meet it given yet it 1s perfectly open to the employer to terminate
1he services of an employee whose every loyalty 10 the employer was suspect
amd there were more than reasonable grounds to entertain the suspicion.

On the second aspect though 1n a case of wrongful dismissal the normal remedy
is reinstatement theie are circumstaces in which a Tribunal will be entitled inits
discretion to order compensation in lieu of reinstatement like loss of confidence
in the employee who occupied a position of confidence or reasonable suspicion
falling short of being a sufficient ground' for termination but a relevant
"circumstace on the question of reinstatement.

{4) ltwas nat the Bank’s case that the termination was for reasonable suspicion
and-foss of confidence. The President. of the Labour Tribunal has clearly
misdirected himself in*iaw when he frnally concluded that the termination was
'for good cause as. the appellants conduct was not above board and he {the
appellant) was not-a fit person to be continued in employment as he holds a
’ posmon of confidence. -

(5) Peiri's too was interdicted along with the appeliant. Although Peiris admitted

fraud in respect of Pass Books and two fraudulent chegue transactions he was

reinstated and demoted. On the. other hand the appellant though exonerated in

the domestic inquiry was dismissed. The action of the Bank was clearly )
drscrrmrnatory Per Tambiah J: “A Public Institution like the People’s Bank ‘cannot

"afford to be selective in it§ punishment of two offrcers holding the same rank in.
- 'thé same Instrtutron .

. -(6) ‘The appélla‘nt.was dismissed on 5. 6. 74. He'applied.for relief to the Labour
Tribunal on 23. 7. 74 and the President delivered his order on 7. 1. 80. — 5%
years Iater takmg nearly one year for his order-after conclusion of the evidence.

'Per Tambnah J: "The tragrc feature in this case is the, inordinate delay in the
: hearlng of thrs case in the Labour Trrbunal and in the delivery of its order.”

(7) The 1ust and equrtable order should be 1mmed|ate rernstatement with all
arrears of salary from'1.7.71.{less receipts) and other benefits including retiral
benefits as.if there was no break in service.

(8) The'strange features ini regaid 1o this charge are that the relevant vducher
for a payment.of Rs. 4500/- is.missing. the Bank d:d not call Perrrs the Savings
. Ledger Clerk and the Cashrer . . :

- Per Tambrah J Was the Respondent Bank staging Hamlet not only wrthout the
“Prince-of Denmark.. but. without the other members of the Royal Household as
we|I7 : - .
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APPEAL from 1udgmem of the Court of Appeal

M. A Mansoor with A, P! N//es and K S. Ratnave/ for the Appllcant Appellam
H. L. de S(/va P.C-with S.C: Crossette-Thambiah forthe Employer-Respondent.

Cur. adv. vult.

December 05, 1988 .
) TAMBIAH J.

_The’ appllcant appellant Jomed the Bank.of Ceylon n the year
) 1954 as a Grade IV officer.He joined the People’s Bank, i. ‘e, the
: employer respondent, on 1st Januafy, 1963, as a Grade v
officer., and at thé time of his dismissal from service, he was
" ledger officer in charge of Government Corporatlons and Co-
‘operatives Accounts, where in- 1971.. a turnover of Rs.
-13.000.000/= was averaged a day at the Duke Street Branch of
"the Peoples Bank. Durlng the. entire period as officer-in- charge
of the Corporate’ Department there was not even a 3uggest|on
made that his:work was found to be remiss on a single occasion.
At the relevant time, the officer-in-chafge and ledger officer
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of the Savings Department was one P. M. P. Peiris. The then
Manager of the Duke Street Branch, one D.G. Perera, testified to
" the procedure for withdrawals of funds from Savings Accounts
as follows: The customer filled a form called the "Withdrawal
Voucher', and handed same with his Pass Book to one of the two
cashiers at the counter. One of the cashiers was one
Nanaydkkara and the other. one Appuhamy. After verifying the
entries on the withdrawal voucher against the entries on the Pass
Book. the cashier endorsed a token number on the withdrawal
voucher and handed the token to the account holder and got his
signature on the reverse of the voucher, and entered the date
and time of receipt of the withdrawal voucher. the amount. the
account number and, the name of the account holder in his
~Scroll Book. He then placed the withdrawal voucher and the Pass
Book in a tray and. one of.the peons was expected to hand over
these documents to the Savings Department Clerk. At this time
- there were two clerks, one Cyril Fernando and one Muzamil. If
found to be in order, the clerk made the necessary entries in the
Pass Book and in the Customer’s Ledger Sheet and put them up
to the Ledger Officer of the Savings Department. The Ledger
- Officer checked to see whether the customer’s signature tallied
with his specimen, signature. The specimen signature card was
kept in a_cabinet and the key to this cabinet was retained by
Peiris. the Ledger Officer. If the signatures tallied. the Ledger
Officer placed the ‘pay cash’ stamp on the withdrawal voucher
and signed on the voucher and for the balance in the Pass Book:
and also initialled the Ledger-Sheet. The peon, then, took the
voucher and Pass book back to the Cashier who checked to see
‘whether. it has been authorised for payment and if-so, called out
the token number and after he got the customer to sign on the
reverse of the voucher and "having checked whether the
signature tallies with-the signature at the time of presenting the
“'voucher, handed over the cash to the customer along with the
Pass Book \ :

It . was. the Managers ewdence that withdrawals over Rs.
5.000/— had- to .be approved and signed by .the Branch.
Manager and thé Ledger Officer; below Rs. 5:000/—. the
‘payment had to be authoriséd by the Ledger Officer and whilst
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the cashier is not required to check the identity of the account
holder for payment of sums: under Rs. 1.000/— he was bound
to do so where’ the voucher is for a sum of Rs 1 OOO/— and
above. - .

At the end of the day. the cashier was required to enter all the
day's. withdrawals into his ‘adding machine .and balance the
payments with the withdrawal 'vouchers; and duplicate of the
adding machine print out, called a tape: and all the vouchers. .
were forwarded to the Proof Department which in turn checked
the tape and the vouchers and again balanced the day's
transactions and made a tape of its own, and forwarded all the
vouchers and the duplicate of the tape to the Ledger Officer. He
in turn again'checked each voucher agarnst the respective ledger
sheets and.again balanced the payments with the vouchers,
entered. all the day’'s transactiong in a Summary Sheet and took -
all" the vouchers and Summary Sheet to the Manager. The

Manager "examined the. ‘Vouchers™ to see. whether correct -
authorisation had been made and thereafter the bundle of
vouchers was kept in the vault ‘which was operated by a dual”
control system.. . - -

It was the Manager's evidence that.if there was a voucher or ‘
vouchers missing from the bundle. it would have been detected -
by the Proof Department and also by the Ledger Officer at the:
stage he balanced.the accounts of the day and prepared the
Summary Sheet..

It is in evidence that when the Ledger Officer Peiris of the
Savings Department went ‘out for lunch between 12 noon and
1.00 p.m.the applicant- appellant covered his work and attended
to the withdrawa! vouchers that were presented during that time-
in addrtron to his own work. :

On 11th July 1971 the applrcant appellant was rnterdrcted
and later served with a Charge Sheet dated 2451972
contarnrng the following charges —

“"While workrng as a Ledger Officer at Duke Street Branch of
- the Bank you drd —
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1 ~ Authornise payment of the'fraudule'nt withdrawal
- voucher of Rs. 4,500/- on 27.5.71 from Savings
Deposit A/c. No. 9702, .

2. Acting jointly or severally commit fraud in a sum of Rs.

‘ 4.500/- on 27.5.71 on savmgs deposit account No.
9702. ,

3. Have unauthorised ppssessjon on or about 1.6.71 of

savings account pass book No. 10237 belonging to
Sydnhey. Amarasinghe of 343A. Salawa Road.
Embuldeniya: Nugegoda.

4. "Authorise payment of Rs. 995/ on savings account
“. No. 10237 on 45.71 in- -the ‘absence of necessary
‘ tentrues inthe’' relevant pass book

5. ‘'Acting |O|nt|y or s‘everally, attempt to .commit the
. fraudulent withdrawal of Rs. 4,000/- on 6.6.71 from
savings account No. 10043 by using an urissued pass
boak originally bearing the machine stamped number .
10237 .earlier reported lost from the bank, and altered -

to; read ‘as 10043 '

6.0, Induce Mr. M.H. L Grlbert a Grade Vi employee of the
© " Bank to keep away from work on the pretext of being
sick on 25.5.71,_which was the day of the fraudulent
withdrawal of- Rs. 4,500/~ on Mrs. Wongs ‘savings
'deposn account No. 10043 '

7. Actrng ;o:ntly or severally commtt fraud in a sum of Rs.
4, 500/ on 25.5. 71 ‘on savings account No. 10043

Except for charges 3 and 4, the gravamen of the Complarnt :

agannst the applicant- appellant would appear to be that.he alone .

Cor jorntly with- others cominitted. certain ‘frauds and attempted
frauds in.the Savings Department The -applicant-appellant, was
i 'exonerated at the domestie lan|ry [t is also in evidence that the
~ CID which. mvesttgated into the alleged “fralids were unable to -
~find the culprit. But he. was not reinstated. He’ was unterdncted on.



sc ) .S/r/aamparanarhan v. Reople’s Bank (Tambiah, J.) . 131

“11.7:71 and was on no-pay and was placed on half:pay from

1.1.73 after he was exonerated and -later his services were
terminated by the Respondent Bank on bth June 1974 with
effect from- 1 1th July, 1971

-t would .appear from the evrdence of the Manager Perera that

Peiris, the Ledger. Officer in charge of the Savings Department,

about the time that the acts of misconduct alleged in the Charge

Sheet were taking place. had himself issued two cheques. Nos ,
AB3025 for Rs. 500/— and A630,26 for Rs. 280/— from a

cheque book belonging, to some other account holder, affixed

the ‘Staff. Account’ frank, and signed the two cheques This was

at a time when his own account was ¢losed and he ‘had, no
cheque book. Both cheques were returned by the Bank, one

bearing the endorsement “drawer’s signature differs’, and ‘the -
other “cheque not issued to drawer”. In the opinion of the
- Manager this “is a very grave offence’. The Manager stated

-further that Peiris was interdicted and served with a charge sheet
and that whilst. under interdiction he admitted -to - a fraud

concerning & Savings Pass Book:. that after inquiry "he- was

reinstated and later.demoted from his grade to one grade. below,

-for 3 years denied his prornotron and later retrred

The applrcant appellant complarned to the Labour. Trrbunal that
his services were unreasonably, unjustly and illegally terminated '
and sought the reliefs. .inter alia, reinstatement with back wages .
or compensatron for loss of career and pension.

The Respondent Bank in its answer, sought to ]USIIfy ther
termrnatron of servrces n the followrng terms — :

Para 2
“"The applrcant was drsmrssed from service upon berng found.

guilty. of the following acts:—

(a)- drshonest partrcrpatxon in the fraudulent withdrawal . of Rs
4, 500/- on 27th May.. 1971 in réspect of Savings Deposit -
Account No.'9702. ' i

. (b) in the alternatrve with gross negligence -in authorrsrng
payment of the said sum of Rs. 4, 500/ from the said
account ‘
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(c) dishonest participation in the fraudulent withdrawal of Rs.
'4,500/- on the 25th May 1971 in respect of Savings
Accounts No. 10043 - -

_(d) dishonestly inducing N. H. L. Gilbert, a Grade VI employee of
the Bank to keep away the day of the fraudulent withdrawal of
Rs. 4.500/- from Savings Account No. 10043.

{e) dishonest participation on the - attempted’ fraudulent
withdrawal of Rs. 4,500/- on 6.6.71 in respect of Savings
Account No.. 10043 .by using an unissued Pass Book

. originally bearing the machine stamped number 10237, .

. earlier reported Iost from the Bank. and altered to read as
10043 :

{f) unauthorlsed ‘possession on.-or about 1671 of Savings
Account Pass Book No. 10237

“(g) negligently authonsung payment of Rs. 995/- on Savings
Account- No. 10237 on 4.571 in the absence of the
' necessary entnes in the reIevant pass-book.”

The statement in the Answer that the. .applicant- appellant was
dlsmlssed from servrce is factually mcorrect

Whrlst the ongrnal posmon of the Respondent Bank at the
domestic inguiry was that the. applicant-appellant, singly and or °©
jointly was the perpetrator: of the alleged frauds and attempted
frauds. there was .change in its.'position before the Labour
Tribunal — that the applicant- appellant was only a dlshonest
partrcrpant |n the alleged frauds and attempted frauds

Pt

‘The third posrtnon of the Respondént Bank was set out' in the
written- submnssron on his behalf where -it.sought ‘to justify the
termmatron of the applrcant appellants employment on four .
'grounds — .

T dlshonest partrcrpatlon N the fraudulent vvtthdravval of Rs.
4,500/ from - the Savtngs Deposit Account No. 9702.
'belongingto one ‘Gunaratne, on the 27th.May, 1971.
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2..dishonest. participation in the fraudulent withdrawal of
Rs. 4,5600/- in ‘respect of Savings Deposit Account.
No. 10043. belonging to one Mrs. Wong on the 25th of
May, 1971, , o

3. dis_honest participati_on in .the attempted fraudulent
- withdrawal of Rs. 4.500/- on»6thrJun.e, 1971, in réspect of -
Savings Account No: 10043 by using an unissued pass book
orrgrnally bearing the machine stamped number 10237'
whrch had been altered to read as 10043. -

4'. unauthonsed posséssnonr on ‘or. about YJ.;6_‘."7'1 ‘ o'f"Savings
Account. Pass ‘Book "No. - 10237 without the - written
permis‘sion of the account'holder:("Edirisingh'e)' ' o

Thus the Respondent Bank jettisoned 3 charges para (2) -
- {b). (d). and {g). laid out in its answer and amended charge {f)
by the addltlon of the words “without the writtten permission
of the account holder (Edrrrsrnghe) and this was done after
the conclusron of the evidence. Though the charges in; para -
2(b). (d) and (g) wereabandoned, the President of the Labour
. Tribunal. with regard to 2 (b) states that “it is not possible to
state that -the .applicant ‘was negligent. in authorising- this .
.payment-in the absence.of the voucher” and in respect of -.
charges 2 (c) and (d) he states that the: Respondent Bank has.
not led -sufficient evidence. to establrsh the . gurlt of the -
s apphcant appellant o _ cee : |

In regard 10 ground (1).above. the Respondent Bank.relied
on two items of evidence. The Pass Book bearing No. 9702
" (RI)- is- the .Pass ‘Book of -Account Holder. Edmsrnghe
~ Arachchige .Gunaratne. According to R1. there .is no
withdrawal “by .the customer Gunaratne on- 27.5.71. The
relevant - Scroll - Book (R5). maintained by . the.. .Cashier on
27.5.71 and a bundle of vouchers containing the relevant
vouchers signed by the _applr_cantappell,ant on t_he same date.
" (R4 (a) to-R4 (c)) were produced-in evidence. The applicant-
appellant admitted .in. his evidence . that Peir_is‘when,he'
injtialled-the Ledger Sheets used the letter "P" and that he
. used the fngure 7 —The Scroll Book. shows that from.

ot
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"12.15p.m. to 12.45 pm. on 27571, the withdrawals on
-savings vouchers R4 (a), R4(b). R4(c). R4(d). and R4{e) in respect
of other accounts which have been presented to the Cashier at
the times 12.15 p.m.. 12.25 p.m.. 12.39 p.m. 12.40 p.m. and
-12.45 p.m., have been initialled with the figure “7". The
applicant-appellant admitted that he authorised these payments.
The Scroll Book shows that at 12.40 p.m. Savings Voucher in
respect of Account No. 9702 had been presented for the
withdrawal of Rs. 4,500/~ but the relevant voucher is missing.
" The applicant-appellant denied that he authorised the withdrawal
" of Rs. 4,500/-. The Respondent Bank wanted the Labour
- Tribunal to draw thé inference that the missing voucher tendered
- at 12.40 p-m. too was authorised by the applicant-appellant.

The applicant-appellant’s evidence is that on this day there
~were. four - other . officers who worked including one
Wickremsekéra Banda. and it is his evidence that savings
voucher R4(f) had been received at 12.49 p.m.. i.e., between 12
noon and 1.00 pm and was authorised by Wuckremasekera.
Banda

it was h|s further evidence that at 12.40 p.m. that day he was
performing his duties on the Co-operative Ledger seated in his
. seat and the Savings Ledger Accounts were brought to him: that .
savings. withdrawals are not authorised according 1o the time
~ they are presented at the counter and that vouchers presented at
" a particular time may be autorised for payment much later due to
incomplete -filling up. alterations, requirement of further
. specimeén signatures etc. : : T : '
. The Bank Manager. Perera, in evidence 3lso stated that a
voucher- presented at a particular time may be paid even later
than.a voucher preserted after .it, and that it ‘depends on what
Ume the Iedger clerk pulls out the relevant Iedger and checks.

The apphcant appe!lant also stated that as the wnhdrawal of
Rs. 4,500/- was not a withdrawal| for Rs. 1,000/- or below. hé
would never have authorised payment on this voucher without
reference to the specimen signature card that was in the locked

_cabinet. It is thé Manager's evidence too that the specimen
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signature card is in the cablnet the key of which.was in Peiris”
charge. The payments on vouchers R4(a). R4(b), R4(c). R4(d) and -
R4 (e). which admittedly have been authorised by the applicant-.
appellant. were all for payments. of Rs. 120/-, Rs. 50/-.. Rs.
'750/-/Rs. 1.50/-and Rs. 1.5/~ 5 S

The second item of evidence relued on-by the Respondent Bank
is this:
On the Ledger Sheet (R22) whlch related to the' Co operatrve
Society. -the applicant-appellant conceded that his initial 7"
appears 10 times. The. Ledger Sheet (R2) in réspect of Savings
Deposit Account No..9702 on the face of it shows that on
27.5.71, Rs. 4.500/- had. been debited and the balance Rs:
4600/25 has been initialled with the letter “P". It was the case of
the Respondent Bank that.the applicant- appellant had converted
what was orrglnally the figure "7 into a “P" in R2. To establish
this. the: Respondent Bank relied on the evidence and report of -
the Assistant Examiner. of Questioned Documents’ of the:
Governmént Analyst's Department who stated in evidence that he
was asked to examine the Ledger Sheets (R2) and (R22) and to
report whether there was any evidence of alterations in the initial
against the entry, Rs. 4600/25. His examination revealed that an
original initial consistent with- 7" .has’ been -writtén “over and -
altered to read “P"; that the original initial “7" in the Ledger Sheet
(R2) is consistent with the initials of the person who mrtralled
agamst the entrres in the Ledger Sheet (R22).-

' In the Ledger Sheet (R2) there is an earlier entry where the
balance of Rs..7.350~/-"has been initialled with the initial “P".
;'Under cross examination"he was asked whether this "P” looked
,S|m|lar to the P agarnst ‘the balance Rs. 4. 600/25 His answeér
was that he would require-more speclmens simildr to P in_order
to come to'a conclusion. He-furhter stated ‘that he s unable to .

say as to who i§ the person who altered' : rnto P

A L M. Muzamrl aclerk’in the: Sav:ngs Department who gave
eviderice. for the- Respondent Bank.' undér cross-examinahor,
stated that there was a voucher in respect-of .the entry i the
Ledger-Sheet (R2) with'regard to theiwithdrawal of-Rs. 4,500/~
~on 25.56.71: that normally the- voucher is placed in the Ledger
Sheet-and sent to Peiris:. that “Peiris gave hima voucher and
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asked him to keep it with -him to be put in the bundle of
vouchers: that the initial against.the entry in regard to the
balance of Rs. 4.600/25 after withdrawal of Rs. 4,500/- is
Peiris’; that there appeared to be an alteration in respect of that
initial; that before the voucher was given to him, Peiris initialled
the Ledger Sheet and gave it to him.

The applicant- appellant s Counsel, then, referred the witness to
his evrdence at the domestic inquiry and asked

“Did you say this:

'o. Is the initial on-the ledger sheet that of Mr. Peiris’?
At has been altered It was not originally there.”

Muzmrl was re- examrned by the Respondent Bank's Counsel in
regard fo what he said at thé domestic inquiry:

“Q.  The initials in the Ledger Sheet is Mr. Peiris?
" A . It has been altered. It was not there earlier.
Q - Generally. withdrawal vouchers are signed when payments
,aremade? . . o -
- Yes.. ) ..
At the stage that payments are. made, the balance is_
'|n|t|aIIed? - R
Yes A \ o
Is he the person who made thls entry? ...
Yes

.>_ o ,o.~.>‘~

-t was Manager Perera’s evrdence that about two weeks after
the- wrthdrawal of, Rs. 4, 500/ ‘Gunatatne. the holder o6f:.the
. relevant Pass Book turned up at the Bank on a letter written by
. Peirjs to call ovér with his Pass Book Gunaratne had complamed

: that Rs 4, 500/ _had not beén wrthdrawn by him and it was at "~

this- ‘stage it transprred that ‘the relevant Voucher was missing.
The writing of this letter is a contravention of the Rules of -the
Bank as only the’ Mamager ar-the second officer of the Bank, one
.Anton Fernando. scould .write such ‘a-letter; and this was .one :
matter,-among-.others, 6n-which Peiris .was.charge sheeted. In .
response 1o: this: letter, Gunaratne had turned up and his Pass
- :Book contalned no entry |n regard ‘o the wrthdrawal of
Rs.-4: 500/—
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The Manager Perera further stated that when the bundle of
vouchers (R4) comes back- to-the Savings Department from the
Proof Department, Peiris has to check and take over the
vouchers. If a voucher was missing, Peiris would have discovered -
it at that stage; Peiris had signed on the cover of R4 and at the.
time he.signed, all the vouchers were there; the last person who
would have handled the vouchers after they were bundlied and
before preparation of the summary was Peiris; that at the time of-
the preparation of the summary. if the voucher was not there,
Peiris would have queried and when the” summary ‘was. prepared
the vouchers were there and he would. mot have prepared.-the
summary without the vouchers berng there; .that at ng time did
Peiris complain to him that any. voucher was missing:. that he -
come to know that the voucher was missing. after the customer
Gunaratne called at the Bank: that the fact that the summary was -
prepared by Peiris ‘and the bundle of. vouchers was sent to hrm :
indicate that at that time, the voucher was there .

. It was also. Muzamrl S evrdence that Peiris checks the surnmary'
with thé vouchers and that in the summary, prepared on 27/5,

the entry with-regard 10 Rs. 4,50007 — " was -there. .and Peiris--
signed the. summary sheet, that the voucher would have been"
there when he checked, and it was. ‘thereafter that the voucher
was missing: that Cyrr! Fernando the other clerk told him that the
voucher was in the drawer of Peiris; that Peiris took the voucher
and gave it to him and that he kept it-on his table and on 28/5 '
_the following day. he found: the- voucher in the Ledger Book: that )
once it was entered in the summary, the vducher had to go into .
the bundle and ought not to:be in the Ledger-Book: that the
~voucher.. bundle.of: 27/5 was: found on 2845 on the table .of
Peiris" and thereafter it was ‘missing: that the voucher was wrth ,
him’ as Perrrs had asked: hrrn to keep it safely : .

As regards this charge the Presrdent of, the LabOur Trrbunal.
'only considered the two items ‘of evrdence relied upon by the -
‘Respondent Bank. viz, the time of receipt of this voucher by the
cashier _and .the. evrdence of -the ASS|stant Examrner of
Ouestroned Documents and. sard : :

“This voucher had been’ presented at- 12 40 p m. when the.
applrcant was acting for the permanent officer. The several
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vouchers which had been authorised before and after fead
to the inference -that this voucher too would have been
presented to him during this period ...... Since the
evidence of the EQD is quite clear that'the applicant made
the original initial on R2, | have no hesitation in accepting
the version of the Respondent that there has been dishonest
participation by the applicant.in respect of thts withdrawal.”

As regards the second ground of termination. viz, dishonest
participation in the fraudulent withdrawal of Rs. 4,500/- in
respect of Savings Deposit Account No. 10043 belonging to one
Mrs. Wong ‘'on 25.5.71, the President of the Labour Tribunal
stated that "not enough evidence has been brought before the
Tribunal for me to state that the applicant had participated in any
~ .way in-respect of this charge.”

The Ledger Sheet in respect of Account No. 10043 (R9) shows
that on 25/5/71. there had been a withdrawal of Rs. 4,500/-,
leaving a balance of Rs. 4,350/-. It is the clear evidence of the

Respondent Bank's witnesses. the Manager Perera, and Muzamil,
that the initial "P” appearing against this entry is that of Peiris.

The th.ird' charge relates to tha attempted withdrawal of Rs.
4,000/~ from the account of Mrs: Wong oh 6.6.71.

The witness Muzamil stated that on 6.6.71. it was thg
applicant-appellant who ‘brought the withdrawal voucher (R13)
dated 6.6.71 bearing Actount No. 10043 and the Pass Book
bearing No. 10043 to him: it was not part of applicant-
appellants duty to brmg these documents to him; he found the
Bank officer’s signature in the right column just scrawled and he
Acould not identify the signature; he.asked. Peiris to check the
signaturé and Peiris told him “you just post it and give it.to me”;
‘he was not satisfied and he reported the matter to the Assistant
Mandger and along with the Manager checked the signature.
_They'found that Rs. 4. 5007- had been withdrawn on.25/5 and
found the relevant voucher missing. \Thé token number was
-called out and no one came up. The Pass Book (R8) had the
machine No. 10237 which was scored off and the No. 10043
was handwntten inred.”
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Under cross-examination, he stated that according to the
Scroll Book {(R5). the Pass Book-(R8) was presented ‘at the
counter at 10.12 a.m. and. Peiris was present; that most Pass
Books are machine numbered and Pass Books that have no
machine number are written by them and. given: the signature
against the withdrawal of Rs. 4,500/- is not the applicant-
appellant’s; in the relevant Ledger sheet (R9), the withdrawal of
Rs. 4,600/~ has been initialled by Peiris; when Pass Books are
handed over by ‘custormers at the counter, the cashier. at the
counter puts them into a tray and thereafter'the peon takes them
and hands them to the ledger section; he cannot remember
whether at' the time the applicant-appellant removed the Pass
Book from the tray.. a peon was there or not, unless .the
applicant-appellant had particular interest in. that Pass Book, he
need not have brought it; normally when a frlend of an officer of ’
the Bank comes to remove a Pass.Book, they quI .go up to the
officer in order to get their job quickly done .

)

“The genuine Pass -Book (R7) issued to Mrs. Wong was
produced by the Manager. Perera. He stated that Pass Book (R8)
is a fake document and the signatures appearing as “Signatures™
of Bank officials” are all forged signatures. According to the Pass
Book (R7). there does not appear to be any withdrawals made by
the customer: on 21.56.71. the customer had deposited Rs.
7.000/- and on 13.3.71 a sum of Rs. 500/- and the applicant-
appellant has signed against both deposits; on 21.5.71. the
credit balance was Rs. 8,850/-. He also produced the relevant
Ledger Sheet (R9) according to which, on 21.571. the credit
balance i5 Rs.'8.850/- and the applicant-appellant has initidlled
the entry, and the Pass Book bearing'No. 10237 (R10) was
issued to one’ Sydney Amarasinghe and-this number in (R10) s
the same as the machine number appearing in the fake Pass
Book (R8). "After investigations began _into the fraudulent
withdrawals in respect-of the Savings.Accounts of Gunaratne-and
Mrs. " Wong. © the. apphcant appellant's desk drawers were '
“searched”and the Pass Book (R]O) was found in one of his
drawers. - . :

~The Manager. Perera, _under . cross-examination, stated that
whenr a:peon is not available at the counter to take the Pass
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Books and Cheques. the officer or clerk in charge of that subject
will take them: there were two counters and both counters
accepted cheques and pass books; the applicant-appellant was
dealing with current accounts and cheques and pass books; and
if a. peon was not available. he would go upto the counter and
"colect the cheques and if there was a pass book. he would take
the ‘pass book and hand same to the officer concerned and there
was nolhmg unusual about it.

The Ass_i'slaml\/lanager, H. A, Fernando. also gave evidence for
“the Respondent Bank. He stated that Muzamil brought the Pass
‘Book (R8) to him and he'too could not identify the signatures on
(R8). and with the Managers permission he examined the
voucher bundle of 25/5/71 and found the relevant voucher
missing. He asked Muzamil to call out the token number and no
-one turned up. ' o

When questioned_by -the a'pplicanl-appellantfs Counsel. he
stated that on-that morning Nanayakkara came and told him I
k'nov,v, l\/lrs. Wong. Pay.f' He said thal he knew the party.

The applrcant appellant was questloned as regards this charge
He conceded that in the pass-book (R7). he had initialled the -
" balance against the datés 13.3.71 and 21.5.71. He had not seen
pass book {R8) before and came to know that it was a forged
docurnent in the course of the inquiry: his signatures are not in
R8..nor that of'Peiris’. He -was worklng on 25.5.71, when Rs.
4.500/- was withdrawn: In' the Ledger Sheet (R9): his initial
appears against the dates 21.5.71, and 13.3.71: Peiris’ initial.
: appears against the wrthdrawal of Rs. 4, 500/ on 25 5.71.

) As to how the Pass Book (RlO) came to be found in his drawer,
the applicant- appellant stated that Sydney Amarasinghe resided
- next.to his house and he wanted to obtaln a loan of Rs: 1,000/-.

- He mtroduced his friend"to the Bank as.a, customer. One could
get a loan on théir income. The relevant ledger sheet shows that
Amarasinghe opened his account on 29.3.71 with a cash
deposit of Rs:"5/-. His initial- appears against the deposit of-Rs.
57-"He signed for the Pass Book and handed it to Amarasinghe.
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His account was credited with a lean of Rs. 1,000/-. On 4.6.71.
Amarasinghe withdrew a sum of Rs. 995/..'He.approved the
payment of it on R12, the withdrawal voucher, and initialled it
and retained the Pass Book for. the entries to ibe brought up to
date. When he came to obtaln the loan, Amarasinghe leftthe.
" Pass Book with him to enable the entries to be made. As he was
residing close to his house. he could have: brought thé-entries up
to date and taken it to his house. Before he could" bring. the Pass’
Book up to date ’ somethlng happened and he handed’ the book
to the Inspector”. To the questlon Why did.'you ‘not brlng the
entries up to date?”, his ahswer was “It may be that, he ' was'in a
hurry or that | was very busy.’; In his’ evrdence he stated that
there were thousands of ‘current accounts and savrngs T worked

, Although.. he retalned the book, the partlculars areé in the®
ledger (R11);,4n every case any wrthdrawal from thé savings
account js done with reference to the outstanding balance in the -
ledger. He had come across Pass Books. with handwrltten
numbers. He hadno control and it was Pems who dealt with Pass
'BOOkS .-l - : R . '._» Skt

Vs

It was Muzamlls evrdence that the account of Amarasrnghe
was introduced: By the . appllcant appellant .that .he ‘wroté the
particulars on Pass.Book (R10) and made the necessary-entries:
in the Pass Book Issue- Reglster« {R20); the: applicant: appellant
'signed the Reglster~and was given the Pass Book; that Pass Book
(R%0) is a genuine Pass Book: that the customer Amarasmghe
. was not in the Bank.on:that:day. and this.practice of; handmg
- over ‘a Pass ‘Book to a-Bank @fflcer on-behalf-of the-customer-is
- done and-there “is:no- Bank- Clrcular prohibiting it: there was..no -
~ complaint from Amarasmghe or anybody else that the: appllcant-
appéllant - was ‘unlawful. possessron or unauthorlsed
possessron of this Pass Book - e : -

R [ TR SN s . A o

The Bank Manager Perera stated that the wrthdrawal lvoucher
" ~for Rs.-995/+ is'not mlssrngsand itiis a genuine withdrawal: that
" Pass Bogk (R10)7is-a genurne book. and all.entries in~it are
genuine; andi'that there:is ‘nothing-unusual for a customer :to
send the Pass Book through-an officer to bring the Book up to
date:fthat;th'.ef_Ledge'r: Clerkhas'to check.the Ledger Sheetto see
. whether there is' money in' the account and that'the Ledger is the
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real account; that the Ledger entries may differ from the entries
in the Pass Book: that Amarasinghe has made no complaint in
regard to his Pass Book: and that the Pass Book was found in the
applicant-appellant’s drawer on 29.10.71, and he cannot keep
" the Pass Book with him unless he has the customer’s permission.

The President, Labour Tribunal, found the applicant-appellant
guilty of this charge. In his order, he states that “"this was a
‘fraudulent transaction and the applicant-appellant’s participation
in it is easy to see”. The factors that weighed with him were:
(1) the Pass Book (R8) with a machine No. 10237 struck off and
the No. 10043 handwritten is not a genuine one, (2) Pass Book
(R10) obtained by the applrcant appellant for his friend
Amarasinghe has no machine number but a handwritten number
10237. (3) the bogus book (R8) and the voucher (R13) were
brought to Muzamil by the applicant-appellant. Muzamil stated
that “unless he had a particular interest in the Pass Book, he
need not have brought it.” The applicant-appellant has given no
" explanation as to the reason why he handed this document to
_the Ledger Clerk, (4) when the token number was called. no
customer, turned up. ' : '

The charges set out in para -2 (f) and {g) of the Respondent
Banks answer related to the Savings account Pass Book No.
10237 of Sydney  Amarasinghe.  Though .in its written .
. submissions, the' Bank:-abandoned the charge set out in para 2
- (g)." the . President-of the Labour Tribunal. except for a bare
" statement that the Pass Book (R10) was found-in the drawer of
" the applicant-appellant, has not arrived at a finding on the
- charge relating tg.unauthorised possession of R10. which the
Bank asserted as the 4th charge in its written submissions: In any
. event, the ‘applicant-appellant has given a sufficient explanation
‘as’to why it was in his drawer — that Sydney Amarasinghe left

the book with him.to post the entries and bring the pass book up

to date. There is-the further evidence of the Bank-Manager Perera

and the Savings Ledger Clerk Muzamil that there was nothing
unusual for a bank-officer collecting.a-Rass Book on. bebalf of.a"
,customer‘or far a.customer: to send & pass book through a. bank

officér..in order 1o bring .the Pass Book up to date. On the

evidence, the-applicant- appellant has to be exonerated on the
~_charge of unauthorlsed possession of Pass Book (R10).
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As regards the charge of negligently authorising payment-of
- Rs.995/- on"'4.5.71_, in the absence of necessary entries in
the Pass Book (R10). admittedly the applicant-appellant
authorised the payment of Rs.995/- by initialling "the
~ withdrawal voucher (R12). It is common ground that -this
withdrawal was not reflected in the Pass Book. The President,
Labour Tribunal, in ‘his order states “the applrcant has
tendered no explanation as to why he failed to bring the Pass
Book up to date. Accordrng to the eviderice of the Manager it
was - not in order to approve-a withdrawal without the
“accompanying Pass Book: The applrcant s conduct is contrary
. to the practice prevailingin the Bank and therefore he is gurlty
of the charge of neglrgence in‘this respect.” . —

The charge as framed in the answer of the Respondent Bank
was jettisoned by it in its written submissions, but.not
withstanding this, the President. Labour Tribunal; proceeded
to consider the jetsam thrown out by the Respondent Bank and.
found the applicant-appellant guilty of this’ charge. In any
event, the charge was. that the- applicant- appellant negligently
- authorised the withdrawal of Rs. 995/-, in the absence of
entries in the Pass Book. It is the evidence of both the Bank
- Manager ahd Muzamil that Pass Book (R10) is a genuine Pass
Book; that the-relevant withdrawal voucher for.Rs: 995/- is not
missing and the withdrawal is reflected in the Ledger Sheet
(R11) and all entries therein are genuine. The President of the
. Labour Tribunal, however. has found the applicant-appellant
guilty -of. not following a banking practice, viz, approving a
withdrawal without the accompanying Pass Book. a charge not
alleged either in the Charge Sheet. the answer or in the written
submissions of the Bank. There is the definite evidence of the
“Manager Peiris that the Ledger Sheet is the real account with
reference to which withdrawals are made and that'the entries
in the Ledger may differ from the entries in a Pass Book. The
withdrawals are: authorrsed for payment by reference to Ledger
~entriés and not to entries in the Pass Book: It seems to me that
the Respondent Bank dropped this charge in view of this
evidence. The finding of the Labour Tribunal cannot stand
having regard to this evidence of the Bank Manager.

T
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The President, Labour Tribunal, concluded his order in these
words: .

“Summing up therefore the evidence led before the
Tribunal. | find that the conduct of the applicant was such
that though he 'has not been directly guilty of fraud or

- fraudulent transaction his conduct has certainly been not
. absolutely above board. It is my view that the conduct of the
applicant has been such that he is not a-fit and proper
person to be employed in an establishment of the nature of

- a Bank where large sums of public money are transacted in
“its day to day activities. In the circumstances | hold that the

- termination of the applicant’s services was for.good cause.”

The applicant-appellant preferred an appeal to the Court of
Appeal and the Court of Appeal by its judgment dated 7.3. 86,
without evaluating and. analysmg the evidence in the case,
accepted the findings arrived- at by the Labour Tribunal.. The
Judgment mere|y states:

“I-am of the view that the evidence.on record substantiates’
_the fmdmgs and conclusions of the Labour Tribunal and this
- Court will accordingly not interfere with his’ findings on the -

facts ... ... Thus in the instant case once the learned
. President has found on the -evidence’ that 'his conduct has
‘certainly been.not absolutely above board’ in respect of the’
fraudulent “transaction. referred "to, the continued -
employment of-the applicantis inimical to the interest of the’
customers..of the Bank and. to any ‘confidence that can be
‘reposed in him; nor can the Bank with any sense of
responsibility. continue to- employ him and jeopardise its
own reputation and the interest of its customers to whom it
is responsible. The learned President was therefore right in
) holdmg that. he. was not a fit. and proper person to be
employed in an estabhshment of the nature of a Bank ‘and
.inr holding .that the termination .of the applicant's services
.was for good cause. ThIS appeal is accordmgly dismissed.

The u|t|mate fmdlng of both the Labour Tribunal and the Coutt’
_of Appeal is that the Respondent Bank had lost confidence in the
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apphcant appellant and he is unfit for contmued employment at ‘
the Bank. Therefore, the termmatuon was for good cause. . .

As regards the remammg two charges, there . aré several
relevant items of evidence in the applicaQt-appelIantfs favour
which the President, Labour Tribunal, has failed to consider.
There has been a lapse of about twelve months between the
cohclusion of evidence on22.2.79 and the delivery of the Order
by him on 7.1.1980. This may account for the non- consuderatron
of the totality of evidence.’ .

In Collettes v. Bank of Ceylon (1) five Judges of this Court
ruled thus — “The question ‘whether the Tribunal has failed to
take into account relevant considerations is a question of law.”

Weeramantry ' J.‘:ésaid in Cey/oh i Tra‘nsport’ Boafd v.
. Gunasinghe, (2). - : :

“Where. a statute makes an appeal avallable only in respect
. of questions of law, the Appellaté Court is not without
" jurisdiction to interfere where the conclusion reached on
the evidence is so clearly erroneous that no person properly
instructed in the law and acting. Jud|C|aIIy could have'
reached that partrcular determmatron . .

In Cey/on Transport Board. v. Thungadasa (3) Alles J'
observed .

Some of the flndungs are. mconsustent wath the evudence
and contradictory ‘and there has been a failure to consider
relevant .and admissible evidence. This Court-is therefore
-entitled, as a q‘uestion of law; to examing and interfere with
“such an order . Recently this Court has had occasion to
draw the attentron of Presidents of Labour Tribunals to the
duty” of acting judicially in evaluatrng evudence before .
‘ makrng just and equrtable orders.” .

The strange features in regard to: thrs charge are that the.
relevant voucher for the payment of Rs. 4,500/~ is missing, and
the failure of the Respondént Bank to. call Peiris.- the Ledger
Officer. the "savings ledger clerk who ‘handled the missing
voucher and the reIevant ledger sheet, and the cashier who'
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received the voucher and ultimately paid out the money. | cannot
resist asking the question — Was the Respondent Bank staging-
Hamlet not only without the Prince of Denmark, but. without the
other members of the Royal Household as well? This last
observation also goes for the charge relating to the attempted
fraudulent withdrawal of Rs. 4000/-on 6/6/71.

The withdrawal voucher for Rs. 4,5600/- has been presented at
the counter at 1240 p.m. on 27.5.71 according to the Scroll
Book. From the mere fact that the two preceding and succeeding
vouchers have been authorised for payment by the applicant-
appellant, the President of the Labour Tribunal has inferred that
the ‘withdrawal voucher for ‘Rs. 4,500/ would have necessarily
- come to' the applicant- -appéllant and that he would have
authonsed the payment. . e

" The applncant appellant’s evidence was that on this day there

were four officers. working including one Wickremasekera Banda
and:.this ‘has .not -been contradicted. The Voucher (R4 (f} was
received -at the counter at. 12.49 p.m..and was' authorised for
_payment by one Wickremasekera Banda. This evidence was not
_ considered by the President of the Labour Tribunal. -
~ The applicant-appellant stated that \/ouchers were not
authorised for payment according to the time they were
_presented at the counter, receives support from the evidence of
Manager Peiris. This ev:dence .was not considered by the
Presndent of the Labour Trnbunal

“The applicant appe|lant's evidéncé that he would never have
sanctioned the payment’ ‘of Rs. 4,500/ - without reference to the
spec;men s:gnature card which was locked up in Peiris’ cabinet.
receives - ~support from the fact that the five vouchers he
adm»ttedly authorised ‘for’ payment are’ all ‘for sums undér Rs.
1,0007- and below Rs. 200/-. This too-was not considered by
the Pres;dent of the Lab0ur Tnbunal
t Most amportantly Muzam;l stated n evndence that the initial
agalnst the. W|thdrawa| of. Rs. 4, 500/- is that.of Peiris. and that
before Peiris gave the missing voucher to thim, he mmalled the
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Ledger Sheet and that the alteratron was’ not there earlrer ThlS '
important evidence too was not consrdered by the President of
- the Labour Tribunal. L <

Equally important is the evidence of the Manager Perera that at
the time Peiris prepared the summary sheet, the relevant voucher
would have been with' him and. that at no . time ‘did Peiris
complain that the voucher was missing. There is thé further .

_evidence of Muzamil that the- summary sheet was: prepared by
: Peiris on 27.5.71 and that the summary sheet was checked with
the vouchers and the voucher was there; that Peiris gave' the
voucher to him which he kept on"his table and that on 28.5.7.1,

- he found the-voucher in the ledger, that the bundle of vouchers -
was on Peiris’ table and the voucher was missing thereafter. All
this evidénce has not been consndered by the Presndent of the :

Labour. Tnbunal . o

In addmon there is the admnssnon by the Manager Perera that
durrng this ‘period Peiris. was involved in fraudulent- cheque :
transactions. at & time when his. Bank account was closed and
" . thiat Peiris admitted.to a fraud concernmg a Savmgs Pass Book_

_.when he was under |nterd|ct|on ' .

It is also reIevant to. note that though the Respondent Bank
abandoned the 2nd alternative . charge inits Answer that the™”
'.applrcant appeIIant negligently authorised the payment - of -
Rs. 4,500/, the President of the Labour Tribunal considered thns. -
charge and c0nc|uded “that it'is not possible to state that ‘the
: appllcant was . neglngent n authonsmg this payment in- ‘the -
absence -of ‘the voucher 1tis only from the voucher that one
could conclude as’to who has authorrsed this payment.” Surely, .
the same .reasoning must equaIIy appIy in the consnderatlon of
the flrst charge as well2 . - 5 . B
- n the Inght of aII these |tems of evrdence favourable to the :
applicant- appellant, which have not been considered at all by the -

President of:the Labour Tribunal, could it be-said that from the

mere fact that the. mrssrng voucher was received at the counter at -
'12.40 p.m. and as the applicant- appellant .had authornsed the -
payments of the vouchers recetved just-before and after at -



148 SriLanka Law Reports [1989] 1 Sri L. R.

12.39 p.m. and 12.45 p.m. the missing voucher too would have
necessarily come to the applicant-appellant and it is he who
authorised the payment of this. withdrawal. It is an erroneous

inference.

The other item of evidence relied upon by the President of the
Labour Tribunal is the evidence of the Handwriting Expert who
stated that in his opinion the original initial "7 which has been
altered to "P” is consistent with the initials “7” found in the
Ledger Sheét (R22). which admittedly are the initials of the
applrcant appellant. In the Ledger Sheet {R2). the admitted initial

“P” of Peiris.is also there, and the witness stated that in the

‘absence of more specrmens similar to “P”, he cannot express an
. opmron

In dealing with the evidence of the Handwriting Expert, the
President of the Labour Tribunal stated that from his evidence it
“Is quite clear that the applicant made the original initial ‘7" on

“ R2”. This is an erroneous misconception of his evidence, as it is

his ‘clear.evidence that he was unable to say as to who is the
person who altered the orrgrnal 7 mto P

As to the value of expert testimony on the question' of
handwriting, Monir in his “Principles and Digest of the Law of
Evidence (4th Edn., Vol. 1. atp 355} states:

, Conclusrons based on mere comparison of handwriting -
- must, at best, be indecisive, and yield to the positive -
evidence in the case. The opinion of ‘an expert cannot be
more relrable than the statement of a witness of fact such as

a petmon wrrter who had seen the party signing " the
document .

There IS NO drrect evrdence of any krnd against the applrcant-

' appellant. No one “has seen the applicant-appellant initial the

Ledger Sheet (R2). But on the other hand, we have the direct
evidence of the Savrngs Clerk Muzamil that Peiris initialled the

. Ledger Sheet before he gave the voucher to him. This is direct

evidence. of. an- eye-witness and-the opinion of the Assistant
Examiner of Questioned Documents must yield to the positive
evidence of Muzamil that Peiris-initialled the Ledger Sheet.
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The Judges of our Courts have made ‘it clear thatra Court
should not merely adopt the opinion of an Expert, but, with the
Expert’s’assistance, it should independently form its own opinion;
and that the Expert's gpinion should be accepted if there is.other
evidence which tends to show that the conclusion reached by

the Expert is correct. (See Gratien Perera v. The Oueen )(4)

° The fmdlng of’ gurIt by the Presrdent of the Labour Trrbunal IS
erroneous and untenable :

-~ now come 10 the charge relating to the dishonest
partrcrpatron of the applicant- appellant in the. attempted

" withdrawal, of Rs. 4,000/~ from the Savings Accourit -of Mrs.
“Wong on 6.6.71. The President of the- Labour- Tribunal appears

to have been mfluenced by the followrng factors —-(1) that it was

_.the applicant- appellant who brought the wrthdrawal voucher and

the fake Pass Book (R8) ffom the cashier’s tray to the Savrngs
Clerk ‘Muzamil, (2) that the Pass Book had its machine No.
10237 scored off and had a handwritten No. 10043 which
corresponded with the handwritten NO. 10237 on the Pass Book -
(R10). which the applicant- appellant had obtainedfor his friend
Sydney Amarasrnghe (3) it was an attempted fraud because

’ when the token number was caIIed no customer came forward

Here agarn there are - items " of evndence in. the appllcant-
appéllant's. favour: :which' 'were never’ considered.” The Bank -
Manager Perera saw nothirig unudsual in the -applicant- -appellant
walking=up to the cashier’'s counter in order to collect cheques
which have to be dealt.by him, and in the process collect savings -
pass books and hand same to the savings ‘clerks' which have to

~ be dealt with by them..Muzamil admitted that the:Pass Book (R10)
‘'was a genuine Pass Book and he wrote the particulars on the

Pass Book and all entries theréin are genuine. He further stated
that as his suspicions were aroused. he took the fake Pass Book
(R8) and’the Voucher (RT3} to Peiris who said “just post it and’
give ‘it to me”. . There -is 'the further evidence-of the Assistant
Manager Fernando that the cashier Nanayakkara workrng at the

~counter came upto him-and said "l know Mrs. Wong. Pay.” And it
_is this same Nanayakkara according to the Manager Peréera. who

was drsmlss_ed from service after a domestic inquiry-and he had
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applied for relief to the Labour Tribunal. The statement in the
applicant-appellant's written submissions to this Court that
. Nanayakkara has since been reinstated in service has not been
denied in the Respondent Bank’s written submissions. Everyone
of the factors that pfompted the President of the Labour Tribunal
to find him guilty of this charge could be explained by the
Respondent Bank's own witnesses. This finding too is erroneous
and cannot stand. 3

Having found the applicant-appellant guilty. of dishonest
participation in the fraudulent withdrawal of Rs. 4,500/ and in
the attempted fraudulent withdrawal of Rs. 4,000/. the President
of the Labour Tribunal finally concluded: “though he has not
been _directly guilty of fraud or fraudulent transaction, his
conduct has not been above board”, a finding to my mind which
- is inconsistent with and contradnctory to his earlier findings of
dlshonest part|C|pat|on

- Before thls Court, Iearned Pre5|dents Counsel for the
Respondent Bank sought to justify the conclusion of the Labour

o Tribunal that the applicant- appellant’s conduct being not above

board, he is not a fit and proper. person -t0 be continued in
employment and, theréfore, the’ termination was for good cause.
He:submitted that the rmaterial placed before the Labour Tribunal
- raised a reasonable suspicion of the .guilt. of the applicant-
appellant the employer may place his case hlgh but it is open to
the Labour Tribunal to say: “the evidence may -not add up to
‘establish the charges. but, in-its view: the workman is not-a fit
" and .proper person to be continued in service.” This is.the final
position of'the Respondent Bank to which it has been reduced to.

: I cannot agree W|th this submussuon

. It seems to me. that loss of confldence has two aspects in
Labour—Law (1) where the termination of employment is effected
by the-employer on the ground of loss of confidence, (2} loss of
confidence may be..a circumstance from which a- Court. may
conclude that reinstatement is not the appropriate rellef despite
a fundlng that the termlnatlon is not justlfled
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"'S. R. de Silva in his “Legal Framework of Industrial Relations in
Ceylon” (p. 552, 554, 555) states. “Loss of confidence may
justify a termination or, in a case where termination is held to be
unjustified. may be an argument against the: award of
reinstatement. Though theoretlcally there is no restriction as to
the class- of employee in respect of whom termination of
employment may" be effected on the ground of loss of
confidence, it usually applies in respect of employees who hold-
positions of trust and confidence such as accountants, cashiers
and watchers or who perform a certain-degree of responsible
work.” .In_Jubilee Mills Ltd. v. Babura Chintaman() the
. Management held an inquiry into shortages in the stores. Certain
employees in .the "stores, though- not- proved guilty were
reasonably suspected of being responsible for the shortages, and
.permission was granted to dismiss them. The Court said: “These
two coolies were -entrusted with the responsible duty of handling -
stores. Employees in this department must naturally continue to .
enjoy the confidence of the managemeént and it would not be in
the interests of' the industry if persons not enjoymg the
confidence of the management. are thrust upon it in such a
department”. In Estrella Batteries v. Workmen (6) the Court held: .
“It is vital to remember that this IS a case of suspected loyalty to
the Company and in the state of affairs as they shaped it was not
possible to get any definite evidence to prove that it was an act
of delibérate spoiling of the batteries. It was therefore, not .
" possible to prepare and g|ve a regular charge sheet and an -
. opportunity to meetit. ... . that was not necessary because it -
was perfectly open to the employer to terminate the services of
an employee whose every loyalty to the employer was suspect;

~ .and there was more than reasonable grounds to entertain the

susp|c10n

" Inregard to the second aspect S. R de Sulva (|b|d at pp. 376-
- 380) states. that though- in a-case of ‘wrongful dismissal, the
normal remedy is reinstatement. theré are. circumstances. in
which a Tribunal will be-entitled in its discretion to order
~ compensation in’lieu of reinstatement, inter alia (1) in view of the
employer's plea of loss of -confidence in the 'employee who
occupied .a position of confidence. Assam Oil"Co. Ltd. v. .Its
Workmen, (7) Madhukarv Bh//a/ Steel PI’O/eCL (8) (Reports not available).
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where though reasonable suspicion may not of itself be a
sufficient ground for termination. yet it would be a circumstance
to’ be taken into account on the question of reinstatement. He
‘cites several Indian decrsrons for his proposmon (Reports not
available).

It is not the Respandent Bank's case that it reasonably
suspected the applicant-appellant of dishonest participation in
the fraudulent withdrawals or attempted withdrawals of monies
_in"respect of Savings Deposit Accounts. and the applicant-
appellant no longer. enjoys the confidence of the employer. Nor:
is. it .the Labour Tribunal's position that there is reasonable
suspicion of the applicant-appellant’s involvement, and though it
. .would not be a ground for-termination. but, as the applicant-
-.appellant occupies- a position of confidence,. an award of
. compensation in lieu of reinstatemenit is.the just and equitable
~order. “The " President "of the Labour Tribunal has clearly
misdirected himself in law when he finally concluded that the
terimination was for good cause because in his view, the
applicant-appellant’s.conduct not.being above board. he was not
- a fit person to be continued |n employment as he holds a
posmon of confldence :

"~ In-my view the termrnatron of employment of the applicant-
" appellant by the Respondent Bank was UnjUStlfled wrongful and
. .unreasonable

. The appeal is aIIowed and | set aside the judgment of the Court
of Appeal dated 7.3. 1986 and the Order of thé Labour Tribunal
'dated 7.1. 1980 . . _

~ The questlon arises, what is the reItef that should be granted to
-the applrcant appellant? «

In the applrcatron for’ grant of Specral Leave to Appeal to this
C0urt the ‘applicant-appellant-has stated that he, an officer-in-
‘charge of the Corporaté Department, was interdicted along with
the officer-in-charge of the Savings Department, P. M. P. Peiris; -
that: both .were served with Charge Sheets and Peiris was
charged W|th regard to two fraudulent cheque transactnons and Savings
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Pass Book frauds; ‘that he was exonerated after a-domestic -
inquiry but not reinstated: placed on-half-pay from 1.1.73 and -
later his services were terminated on 5.6.74 with effect from
11.7.71..But. on the other hand. Peiris who.admitted fraud’ in .
respect of Pass. -Books - and the two fraudulent cheque
transactions, .after ‘doemestic inquiry, was reinstated- on 18.3.74;

demoted from his Grade to one Grade below, and retired on.
1.5.75. This posrtlon was reiterated in the ‘applicant-appellant's

written -submissions arid has not been contradicted by the
Respondent Bank in .its-own written submissions. Perera, the -
Manager of .the Respondent Bank also conflrms what the‘,
applicant-appellant says SR

This punrshment meted out 1o the appllcant appellant by the
Respondent Bank is: clearly dlscr,rmlnatory The two- courses of
action vis-a-vis Pems on the one hand and vis-a-vis the
applicant-appellant on the other hand’ adopted by . the -
Respondent Bank appear to me to be illogical and incongruous. !
‘A Public Institution like the People’s Bank.¢annot afford to be
selective inits pumshment of two officers holdlng the same rank

in the same Institution. It dismissed the applrcant -appellant who

was exonerated at.the domestic inquiry and whom the Criminal
Investigation Department had cleared. but, showed leniency.and
‘reinstated Peiris. who on his own . admrssron ~accepted hrs
involvement in fraudulent transactrons ' : '

The tragic feature in this case 1s the rnordlnate delay in the
hearing of this case in the Labour Tribunal and in the delivery of
its order. The applicant-appellant. when he commenced_ his
evidence on.22. 1. 79. gave his_age as 47 years. On the date of .’
his dismissal from service, i.e. 5. 6." 74, he .would have been =
about 42 years.and 4 months old. His appllcatron to the Labour
-Tribunal was on 23. 7. 74 and the Presiderit delivered his order
on 7. 1. 80, about 5 years later. It took him-about a year to
deliver his order. The Court of'AppeaI delivered its judgment on
7.-3. 86 -and in-November this year. the applicant-appellant
would reach the age-of 56 years -and 10 months. There is no
evidence as to the -age of retirement of an officer. holding the
_rank of the applicant- appellant in the Respondent Bank. There is -
also no evidence as regards the terminal salary he was earnmg
“and the retiral benefits such anofficer would be entitled to.
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- In my view, the just and equitable order that | should make in
this case is that the applicant-appellant be reinstated with
immediate effect with all arrears of salary from 1. 7. 71 (less the
half-pay he received for a certain period of time) and other
benefits, as if there had been no break in service. The applicant-
appellant was a member of the Bank’s Pension and Provident
Fund Schemes. In Case the applicant—appellant has by now
reached the age of retirement, | make order that in addition to all
arrears of salary and such other benefits as aforesaid. the
applicant-appellant be placed on retirement with all retiring
benefits as provident fund payments and pension, on the basis
that there was no interruption in servnce

| also make order that the Respondent Bank pay the applicant-
appellant costs of all proceedings fnxed atRs. 7.500/.-

RANASINGHE, C.J. — | agree.

. AMERASINGHE, J. — | agree.



