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Industrial d ispu te  - Termination o f  services o f  a  w orkm an - Decision o f  the  
Labour Tribunal - Decision o f  the High Court in appeal - Misdirection by the 
Labour Tribunal in accepting the w orkm an's defence  - Wrong a sse ssm en t  
o f  evidence by  the High Court -

Irahandayaya E sta te  consisting  of 80 acres of coconu t w as m anaged by 
the appellan t (employer). The responden t (workman) w as its S u p erin ­
tendent. It w as the re sponden t's  du ty  to co u n t and  repo rt the num ber 
of coconuts, bo th  plucked and  fallen, a t  each  pick. The selling of the n u ts  
would thereafter be done by appellan t. The ap p e llan t d ism issed the 
responden t as  he w as found guilty, a t  a dom estic inquiry of certain  
charges including charges of su bm itting  false crop figures. The resp o n d ­
en t was found to have u n d ers ta ted  the crop by ab o u t 15, 181 n u ts . The 
Labour T ribunal accepted the  responden t's  version and ordered th a t he 
be re-instated  su b jec t to h is tran sfe r to an o th e r esta te , and  ordered one 
year’s back wages. On an  appeal by the responden t, the High C ourt 
ordered th a t he be re-in sta ted  w ith full back  wages and  o th e r em olutions 
and prom otions due.

Held :

The P resident of the Labour T ribunal m isdirected h im self and  wrongly 
accepted the explanation  of the responden t and  m ade his o rder for re­
in sta tem en t with full back  wages and  o ther em olutions and  prom otions 
due.

Per W adugodapitiya. J .

“It is my considered opinion th a t the o rder of the learned Ju d g e  of the 
High C ourt is erron ious an d  can n o t be allowed to s tan d . Upon a proper
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assessm en t of the evidence, it is p a ten t th a t the explanation given by the 
responden t is false and  m u st be rejected .'

APPEAL from the ju d g m en t of the High C o u rt

Gomin Dayasiri w ith K avinda Dias Abeysinghe  for the ap p e llan t

Manohara de Silva  for respondent.

Cur. adv. vult.

Decem ber 12, 1999 
WADUGODAPITIYA, J.

The R espondent (employee) m ade an application  to 
the Labour T ribunal u n d er Section 31B of the Industrial 
D isputes Act alleging th a t the  A ppellant (employer] had 
term inated his services unjustly . He sought re-insta tem ent 
w ith back wages.

The A ppellant countered  th is allegation saying th a t the 
R espondent, w ho w as employed as the Officer-in-Charge 
(Superintendent) of the 80 Acre Irahandayaw a (coconut) E s­
tate, H enagam a in the G am paha D istrict, w as dism issed as he 
w as found quality a t a  dom estic inquiry of certain  charges 
including the charges of subm itting  false crop figures, failing 
to accoun t for a  n u m b er of coconuts and  wilfully disobeying 
lawful orders given to him  by th e  Appellant.

Before the L abour T ribunal, the Respondent did not call 
any w itness, b u t w as con ten t w ith his own evidence only. The 
A ppellant however, called th ree w itnesses, S. Rajapakse, 
W.K.D.S. P rem akum ara  and  M. G. Perera, who were officers of 
the Public T rustee 's  D epartm ent.

At the  conclusion of the inquiry the learned President 
of the Labour T ribunal re-insta ted  the R espondent sub ject to 
h is transfer to an o th e r estate , and  ordered one year’s back 
wages.
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The A ppellant the reupon  appealed to the  High Court, 
W estern Province. The R espondent also lodged a n  appeal 
seeking, in ter alia, full backw ages. Both appeals w ere heard  
together; a t the conclusion of w hich, th e  A ppellant’s appeal 
was dism issed, w hereas th e  R espondent w as ordered to be re ­
insta ted  w ith full back  wages and  o th e r em olum ents and  
prom otions due.

The A ppellant now appeals ag a in st the order of the 
Learned Ju d g e  of the  High Court.

Irahandaya E sta te  co n sists  of 80 Acres of coconut and  is 
m anaged by the A ppellant. The incom e of the es ta te  is m ean t 
for charity. The R espondent who w as employed as S uperin ­
tenden t in charge of the es ta te  has, according to the Appellant, 
cheated by giving false figures u n d ers ta tin g  the  pluck. Coco­
n u ts  are p lucked every two m onths and , the  D ecem ber 1989 
pluck w as the 6 th  and  la s t one for the year 1989. It is the 
R espondent’s function  and  du ty  to co u n t and  report the 
num ber of coconuts, bo th  p lucked and  fallen, a t each  pick. 
The selling of the n u ts  w ould thereafter be done by the  
Appellant.

After the  6 th  and  la s t pick for the year 1989, the  R espond­
en t gave a  crop figure of 30 ,189  coconuts (R4). T hereafter as 
petitions were se n t ag a in st the  R espondent, the A ppellant had  
the coconuts re-counted  by h is officers in the presence of the 
Respondent, and  found a  total co n u t of 45 ,370  n u ts  (R1). 
Thereafter the R espondent h im self re-counted  the n u ts  on his 
own and  se n t a  le tter to the  A ppellant se tting  o u t h is new figure 
of 35,211 n u ts  (R7). The original counting  by the R espondent 
was on 26 .12 .89  and  the re -coun t by the  R espondent w as on 
10.1.90. T hus, in the  intervening space  of ab o u t 14 days an  
additional 5 ,022 coconuts sudden ly  appeared  on the Re­
spo n d en t’s own showing. The difference betw een h is coun t 
and  the A ppellant’s coun t of 45 ,370  n u ts  is, of course, 
enorm ous.
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The detailed  crop figures are as follow s :

Plucked Fallen Total 
coconuts coconuts

(i) On the R espondent’s first 
report dated 26.12.89
(m arked R4) - 25 ,550 4639 30,189

(ii) On the  counting done by 
the  A ppeallant’s Officers 
on 9 .1 .90  and  their
report (Marked Rl) 37,124 8246 45,370

(It m u st be noted th a t this 
co u n t w as done in the 
p resence of the R espondent 
an d  th a t the  Respondent 
h a s  signed th e  Report Rl 
ag a in st h is own endorsem ent 
“coun ted  in  my presence.”)

(iii) On the R espondent's second 
repo rt dated  10.1.90 (marked 
R7) w hich he had  done on h is 
own, w ithou t notice to the 
A ppellant and  w ithout the
A ppellant’s consent) - - 35,21 1

The R espondent’s explanation (A 11) is th a t the extra 
5,022 n u ts  show n oh his second count, w ere fallen coconuts 
belonging to the  next pick, viz the  1st pick for 1990: i. e. th a t 
they fell du ring  the 14 days betw een 26.12 .89  and  10.1.90, 
im m ediately after the earlier 6 th  pick for 1989 was completed.

The Learned P resident of the  Labour T ribunal accepted 
w ithou t question, the  R espondent’s  version th a t the sudden  
an d  ex traord inary  increase of 5 ,022 coconuts in the very sh o rt 
period of ab o u t 14 days, as  revealed in th e  R espondent’s own 
repo rt R4 an d  R7, w as due to fallen coconuts.
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On appeal, the  Learned High C ourt Ju d g e  in  tu rn , having 
m iscalculated the  period of time as being from 9 .12 .89  (not 
26.12.89) to 10.1.90 (viz : one whole m onth), took the  view 
that, inasm uch  as  th is  w as a  very large esta te , it w as possible 
for a  large n u m b er of coconuts to have fallen during  th a t whole 
m onth. However, according to the  R espondent’s  own report R4 
(dated 26.12.89), the  to tal nu m b er of fallen coconuts for th a t 
pick; w hich fallen coconuts w ere included  in h is g rand  to tal of 
30,189 coconuts for h is self-sam e pick, w as only 4 ,639. It is 
indeed quite im possible th a t a t the counting w hich w as done 
a t the end of th e  6 th  pick, the  fallen n u ts  for the  2 - m onth  
period am oun ted  to 4639, w hereas according to the  R espond­
ent, 5022 n u ts  fell by them selves during  a  period of abou t 14 
days im m ediately after the  6 th  pick.

As Learned C ounsel for the A ppellant rightly pointed out, 
this sim ply could no t have happened .

On the  contrary , it m u s t be rem em bered th a t the  counting  
done by the  A ppellant’s officers in the  p resence of the  R espond­
ent revealed a  figure of 45 ,370  coconuts w hich rep resen ts  an  
enorm ous difference of 15,181 coconuts!

Learned C ounsel for th e  R espondent in reply subm itted  
th a t th e  R espondent h ad  served ab o u t four or five years on th is 
estate an d  th a t he h ad  h ad  a  good record, an d  th a t petitions 
were sen t ag a in st him  by persons w ith u lterio r motives be­
cause he looked after th e  es ta te  well an d  did no t allow thefts 
to take place. He also  urged th a t  the co u n t done by the 
Appellant as reflected in R1 w as upon  a  su rp rise  check and 
was done after sun-dow n w ith the aid of the  headlights of the 
Public T ru stee ’s jeeps. He said  th a t the  A ppellant’s figure of 
45,370 coconuts (Rl) can n o t be taken  as correct.

For the  pu rposes of argum ent, I am  p repared  to ignore the 
A ppellant's figure of 45 ,370  coconuts. But, there  still rem ains
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the R espondent's own figure of 35.211 n u ts  on the second 
count th a t he him self did. Even assum ing (without accepting) 
th a t the R espondent's own figure of 35,21 1 n u ts  is the correct 
one, there still rem ains the difference of 5022 coconuts for 
which, the  R espondent in my considered hew , h as  given no 
satisfactory or acceptable explanation.

As se t ou t above, the Learned President of the Labour 
T ribunal, having m isdirected him self and  wrongly accepted 
the “fallen coconuts” explanation of the Respondent, re­
insta ted  the  R espondent w ith one year's back wages, and going 
further, the Learned Ju d g e  of the High C ourt having him self 
fallen into error in the calculation of the time factor and  himself 
wrongly accepting the R espondent’s “fallen coconuts” expla­
nation  w ithout critical analysis of the facts, re-instated  the 
R espondent w ith full back wages, plus o ther em olum ents and 
prom otions due.

It is my considered opinion th a t the order of the Learned 
Ju d g e  of the  High C ourt is erroneous and  cannot be allowed to 
s tand . Upon a proper assessm en t of the evidence, it is paten t 
th a t the  explanation given by the R espondent is false and  m ust 
be rejected. In fact, on the contrary, I see no reason for 
disbelieving the accuracy  of the coun t done by the officers of 
the Public T rustee 's  D epartm ent, w hich yielded 45,370 coco­
n u ts . W hen one com pares th is figure with the original figure 
given by the  R espondent in h is first Report R4, (viz : 30,189 
nuts) one can n o t fail b u t see the enorm ity of the thievery tha t 
h as  taken  place, for, the R espondent h as  boldly understa ted  
the crop by no less th a t 15,181 coconuts! At to-day’s price of 
coconuts, th is is a  tidy sum  indeed!

For the  reasons se t ou t above, I se t aside the order of the 
Learned Ju d g e  of the High C ourt m arked A3. I also se t aside 
the order of the Learned P residen t of the Labour Tribunal 
dated  14.12.95
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I allow th e  appeal of th e  A ppellant w ith costs fixed a t
Rs. 10 ,000 /.

DHEERARATNE, J . I agree.

ISMAIL, J . I agree.

Appeal allowed; orders o j  the High Court a n d  the Labour 
Tribunal se t aside.


