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KARUNARATNE

VS
ARIYARATNE

COURT OF APPEAL
SOMAWANSA.J,

MS. EKANAYAKE.J.

CALA 380/2000

D. C. AVISSAWELLA 20258/L,
DECEMBER 3, 2004.

Givil Procedure Code - Section 146 - Section 146(2)- Amendment 9 of 1991-
Section 93(2) - Must Issues be restricted to Pleadings?- Discretion of Court to
permit fresh Issues aher case has commenced? - Raising of Issues on a fresh
cause of action that had ot been pleaded - Is it permissible?

HELD-

(i) The framing of Issues is not necessary restricted to the pleadings.



s Sri Lanka Law Reports (2005) 1 511 LA,

Per Somawansa J.,

“No doubl it is a matter with the discretion of a Judge whether he will
allow fresh issues to be formulated after the case has commenced.
but he should do 50 when such cause appears 10 be in the interest of
Justice and it is certainly not a valid objection to such a course being
taken that they do not arise on the pleadings.

(i) The grievance of the Plaintif Petitioner. was that the Defendant
Respondent had encroached upon his land and prayed for ejectment
of the Defendant Respondent therefrom, but the superimposition
establishes that the Defendant- Respondent had not encroached but
itis the Plaintif Petitioner who had encroached upon a portion of land
owned by the Defendant Respondent.

i) The Plaintilf by the Iresh issues, is seeking to claim il (0 another
portion of the land owned by the Defendant Respondent- in such an
instance the Issues if allowed would cause material prejudice 10 the
defendant Respondent
() No party can be allowed to make at the trial a case materially different
from that which he has placed on record and which his opponent is
prepared to meet

App L Appeal. Court

Cases referred to
1. Aymil Kareeza vs Jayasinghe - 1986 1 CALR 109
Liyanage vs Senoviratne - 1986 1 CALR 306
Bank of Ceylon vs Chelliahpillai - 64 NLR 25
Silva vs Obeysekara 24 NLR 97
Duraya vs Siripina - 1908 4 ACR 125

2

3

4

s

6. Femandovs Soysa - (1899) 2 NLR 40

7. Attomey General vs Smith (1906) 8 NLR 229

8. Seneviratne vs Kandappa (1917) 20 NLR 60

9. Jayawickrema vs Amarasuriya - 1918 - NLR 289
0.

10 Velupillai vs The Chairman, Urban District Council 39 NLR 464 at
465



ca a9

11, Wickrematilake vs Marikkar et al - 2 NLR 9 at 12.
2. In Re Chenwell CH. D. 9506

3. Colombo Shipping Co. Ltd., vs Chirau Clothing (Pvt) Ltd., 1995 2 Sri

14 W. M. R. Candappa vs Madirampilai Ponnambelampilai - SC 32/89
CAM 19.03.1993 - DC 13964/L.

P A, D. Samarasekera, P..C.. with Upali de Almeida for Plaintiff Respondents
Gamini Marapona P. C., with Navin Marapona and Ms. Nishanthi Mendis for
Defendant Respondents.

curadv.ult
December 3, 2004,
Andrew Somawansa, J.

This application has been filed by the plaintitf - petitioner séeking to
canvas an order of the learned Additional District Judge of Avissawella
dated 24.11.2000 marked X10 wherein the learned Additional District Judge
rejected issue Nos. 2, 3, 4, 5. 7, 8, 10, 11 and 12 raised by the plaintiff-
pelitioner.

The main objection taken by the defendant - respondent to these issues
was that the plaintiff - peitioner was seeking to raise issues on a fresh
cause of action that had not been pleaded in the plaint and that he was in
efiect trying 1o circumvent the effect of an earlier order of the leamed
Additional District Judge dated 20.06.2000 marked X6 wherein he had
rejected a replication filed by the petitioner. The plaintif - petitioner being
aggrieved by the aforesaid order dated 24.11.2000 sought to have it set
aside by his application dated 11.12.2000 made to the Court of Appeal

lication for leave to appeal tert: d and was taken up tor
mqmryon 12.02.2002. After

“The order 12.11.2002
whevewn the Court observed that the application filed on behalf of the
deceased plaintifi- appellant did not include a specific prayer for the grant
of leave to appeal from the order of the District Court and that the failure to
comply with this fundamental requirement precluded the Court of Appeal
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from considering the validity of the impugned order and therefore the
application was dismissed in limine with costs.

The appellants were granted special leave o appeal from the order of
the Courtof Appeal on a question of law. The Supreme Court by its decision
dated 25.11.2003 allowed the appeal and the judgment of the Court of
Appeal was set aside. Directions were also given for another Bench to
hear the application on its merits after permitting the appellant to amend
the prayer by adding the form of the relief claimed

Accordingly when this application was taken up for hearing both parties
informed Court that they have already tendered written submissions on
this matter and moved that order be made on the written submissions
already tendered.

The relevant facts are the original plaintif instituted the instant action in
the District Court of Avissawella seeking a declaration of title in respect of
land and premises depicted as ot 5C in Plan No. 1148/5 dated 26.12.1885
prepared by Loganathan, Licensed Surveyor morefully described in the
7.5 perches, ejectment
of the defendant- respondent and those under him therefrom. He aiso
prayed for an enjoining order, interim and permanent injunction preventing
the defendant- respondent from carrying on any activity on the land. The
original plaint averred that the defendant - respondent who is said to be the
reputed owner of the land adjacent to the aforesaid land in suit and acting
in violation of his rights and has encroached upon his land.

having encroached upon the plaintif - petitioner's land and claimed tille to
lot 06 in the aforesaid Plan No. 1148 in extent 5.25 Perches. In paragraph
8 of the plaint the original plaintiff has admitted this fact

The defendant - respondent upon a commission obtained from Court
had spa Plan No 151 dated 16.03.1997 prepared by M. D. P. Jayalath
Kumara, Licensed Surveyor marked X4. On this plan lot 5C claimed by
the plaintiff - pelmonev andlot 06 be\or\gmg o the defendant - respundenl
in Plan No. 1 hows that lot
5Cin planno, \MBconsls( only of lot 1 in Plzn no. 151 marked X and that
lots 2,3, 4,5, 6,and 7 in the said plan no. 151 fell within lot 06 in plan no.
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1148. Thus the tablishes the fact f -

but that it was the plaintiff - petitioner who had in fact encroached on the
land claimed by the defendant - respondent viz : ots 2, 3 and 4 of Plan No.
151 marked X.

The defendant - respondent filed an amended answer seeking for an
inferm njunction restaining the plainti - petioner rom builing on the
lots 2, 3and 4in Plan No. 151
mavked Xa and after due inquiry the said injuncionwas granted against
the plaintiff petitioner on 03.04.1998. Thereafter on 09.03.2000 the plaintif
- petitioner filed a replication but the defendant - respondent objected to
the same and the learned District Judge by his order dated 14.06.2000
rejected the replication of the plaintif- petitioner.

When issues were framed on 25.07.2000 on behalf of the plaintiff
petitioner issues based on Plan No. 151 marked X4 were raised both in
relation to the land described in the second schedule to the plaint and
also upon prescriptive possession. These issues were objected to on the
basis that they do not arise upon the plaint and that the said issues are
based upon the rejected replication. After submissions by both parties the
learned District Judge by his order dated 24.11.2000 rejected issues 2, 3,
4,5,7,8,10, 11 and 12 objected to on behalf of the defendant - respondent.
Itis this order that the plaintiff - petitioner is seeking to canvas now.

Itis submitted by the President's Counsel appearing for the plaintiff -
petitioner that although the original plaintif claimed rights into and upon
the allotment of land and premises morefully described in the second
schedule to the plaint yet the fact remains as shown in plan 151 marked
Xa that he is in possession of lots 1 104 in the said Plan No. 151 unfil the
date of the plaint without any objection from any person whomsoever and
more particularly from the defendant - respondent. In the circumstances.
he submits that it is apt to consider Section 146 of the Civil Procedure
Code which deals with the framing of issues which reads as follows

146. (1) “On the day fixed for the hearing of the action, or on any other day
0 which the hearing is adjourned, i the parties are agreed as to
the question of fact or of law to'be decided between them, they
may state the same in the form of an issue and the court shall
proceed to determine the same.”
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“If the paries, however, are not s agreed, the court shall, upon
the allegations made in the plaint, or in answer to interrogatories
delivered in the action, or upon the conients ‘of documents

ither party, and after such of the pax
as may appear necessary, asceriain upon whai material
propositions of fact or of law the parties are at variance. and shall
thereupon proceed to record the issues on which the right decision
of the case appears to the court to depend”

He further submits that it is manifest that

“In the instant case Plan No. 151 and the Report annexed thereto
would reveal, Lots 1-4 are in possession of the original plaintiff. The
main question for consideration by the Original court was whether
the original plainiif is entitled to claim Lots 1-4 in the said Plan. A
perusal of the issues proposed on behalf of the original plaintiff shows
that they were framed with a view to ascertaining this position.”

In this respect he has cited a number of decisions (o which | would refer
briefly

In the case of Aymil Kareezavs. Jayasinghe'" it was held

“The framing of issues is not necessarily restricted by the pleadings.
Again in fhe case of Liyanage vs. Seneviraine  was held that issues
are not confined to matiers specifically pleaded

Inthe case of Bank of Ceylon Vs. Chelliahpillai ® the rules was (o the
effect that a case must be tried upon the issues on which the right decision
appears 1o the Court to depend and it is well setlled that the framing of
such issues is not restricted by pleadings.

No express provision is made in our Code for salutary machinery of
“summons for directions” as in England or for pre-trail proceedings as in
America. Nevertheless, and indeed for this very reason, Section 146
imposes a special duly on the Judge himself to eliminate the element of
could arise when 'me dispute is not clariied

before.
and the plaintiff (let it be conceded) has not been as vigilant as she should
have been to protect herself against surprise. But it was still the Judge's
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duty to control the trial. He should have ordered the defence to fumish full

hould only have been framed after the Judge h for himself
“The proposition of factor of law" upon which the parties were at variance.
This was especially necessary where the administratix of an estate was
confronted with serious allegations against a person who had never had
an opportunity, when alive, to answer personally to the charges.

The discretion of the judge to permit fresh issues to be formulated after
the case has commenced was judicially recognized in-the case of Silva
vs. Obeysekera'” at 107.

Counselfor the plaintif raised the objections that these issues did not
arise on the pleadings, and that defendant should have got his answer
amended 50,65 (0.ee lhese sues. On his objection being laken me
learned District llowed the issues. Here the s
certainly led into 2 mistake. No doubt itis 2 matter with the mscreuon o
the Judge whether he will allow fresh issues 1o be formulated after the
case has commenced but he should do so when such a course appears
to be in the interest of justice, and it is certainly not  valid objection to
such course being taken that they do not arise on the pleadings. See
Duraya vs. Siripinef®, Femando vs. Soyza, Attorney General v. Smith®

also
It would undoubtedy have been beler had th learned judge added frese
issues in such terms as he thought just.

The case of Velupillai vs. The Chairman, Urban District Council "
A reference which has been used extensively to drive home the necessity
o take a liberal rather than a narrow and constricted view of the role of
Courts. “It would appear as if the shortcomings of his legal adviser, the
pecularities of law and procedure, and the congestion in the Courts have
all combined to deprive him of his cause of action and i for one refuse to be
aparty to such an outrage upon justice. This is a Court of Justice, it is not
an Academy of Law”

Finally in the case of Wickrematileke vs. Marikar et al " at 12.

“I commend to his attention, as to that of all other Judges of first
instance, the observation of Jessel, M. R. in re Chenwell’?, “It is not the
duty of the Judge to throw technical difficulties in the way of the
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‘administration of justice, but when he sees that he is prevented receiving

i reason of atech jection,
he ought to remove the technical objection out of the way upon proper
terms as lo costs and otherwise”.

I have no reason to disagree with the Presidents Counsel that the
judgments quoted above and the passages referred to therein no doubt
establish in full measure that the District Court was not only empowered
but also duly bound to raise issues that arose for consideration. However,
I'am unable to agree with the leamed President's Counsel that the

bov bearing
onthe issue at hand. For as submitied by the leamed President's Counsel
for the defendant - respondent  that there are other provisions of the Civil
Procedure Code also relevant and applicable to the issue at hand

The main objection taken by the leamed President's Counsel for the
defendant- respondent was that the plaintif - petitioner was trying o raise
issues on a fresh cause of action that had not been pleaded in the plaint
and hat the plaintiff - appellant was in effect trying to circumvent the effect
of an earlier order of the learned District Judge rejecting a replication filed
by the plaintifi- petitioner. | think there is force in this argument. Itis 1o be
noted that the plaintiff - petitioner came to Court claiming a declaration of
title and ejectment of the defendant - respondent from the land depicted
as 1ot 5C in plan No. 1148 in extent 7.5 perches. The defendant - respondent
having denied that he encroached upon the plaintit - petitioner's land
claimed title to lot 06 depicted in the aforesaid pian 1148 in extent 5.25
perches. Itis admitted in the plaint that the defendant respondent was in
fact the owner of the said ot 06. On a commissions issued by Court plan
No. 151 marked X4 was prepared and on that plan ot 5C claimed by the
plaintiff - petitioner and lot 06 belonging tothe defendant - respondent as
depicted in plan no. 1148 was superimposed. As staled above the
superimposition shows very clearly that ot 5C in plan 1148 consists only
of ot 01 in plan no. 151 marked X4 and that lots 2,3, 4,5, 6n plan no. 151
clearly fell within lot 06 in plan no. 1148. In short, superimposition
establishes the fact that - respondent had not
onthe land claimed by the plaintifi- petitioner but that the plaintif - petitioner
has in fact encroached upon a portion of the defendant- respondent's land
viz.fots 2, 3and 4 in plan no. 151 marked X4. On a perusal of the record,
itistobe see pondent filed hi ded wherein
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he moved Court for the issue of an interim injunction against the plaintiff-
petitioner il i
as lots 2, 3 and 4 in plan no. 151 marked X. After due inquiry by order
dated 03.04.1998 the Court granted an interim injunction s prayed for by
dent. Thereatter, the plaintif
- petitioner to amend his pleadings so as (a claim any portion of the
encroachment depicted as lots 2,3 and 4, in plan no. 151 which clearly
fell outside the land described in the schedule to the plaint. However, in a
replication filed by the plaintif - petitioner on 09.03.2000 sought to claim
the aforesaid lots 2, 3, and 4 in plan no. 151 marked X which was 1.24
Perches in extent not claimed in the plaint. The defendant - respondent
d andthe learned Additional
District Judge by his order dated 14.06.2000 upheld the objections and
ihe plaintif- p . The plaintiff - petiioner
ma ol seek lo canvas the aforesaid order of the learned Additional District

At the trial, the plaintiff- petitioner once again attempted to make a
claim tothe aforesaid lots 2, 3 and 4n plan no. 151 marked X4 by raising
issues 2.3,4,5,7,8, 10, 11 and 12. The defendant - respondent objected
tothe aforesaid issues on the basis that f these issues were permitted to
stand it would permit the plaintif - petitioner to set up a claim outside the
scope of his original action in as much as the schedule to the plaint
confined itself to lot 5C in plan no. 1148 in extent 7.5 perches only. It
appears to me that the Additional District Judge by his order dated
24.11.2000 quite correctly rejected the aforesaid issues for ifthe plaintifi -
petitioner was allowed to raise the aforesaid issue, it would be allowing
him to raise issues on an unpleaded cause of action.

Itis contended by the counsel for the defendant - respondent that prior
to Act No. 09 of 1991 which repealed the original Section 93 of the Civil
Procedure Code, Courts were very willing in most cases to allow issues.
that did not arise from the pleadings, for the reason that they had a very
wide discretion to allow parties to subsequently amend the pleadings to
incorporate those matters referred to in the issues and that all these
changedin the light of the amendment of Section 93 of the Civil Procedure
Code. In support of this submission counsel has cited the case of Colombo
Shipping Co. Ltd, vs. Chirayu Clothing (pvi) LI0. ™ where it was held that
“Amendments on or before the first date of trial can now be aflowed only in



56 i Lanka Law Reporis (2005) 1511 LA

a very limited circumstances, namely when the Court is satisfied that
grave and iremediable injustice will be caused if the amendment is not
permitied and the party is not guilty of laches”. | would say this is sound
reasoning.

As stated above, it was submitted by counsel for the plaintii - petitioner
that it is manifest from Section 146(2) quoted above that the Court is
entiied o delermine issues o only upon the allegaions i the plain or
in answer 1
of documents pvoduced by either par\y and auer such examination of the

necessary. T this section evidentlyis
o ascertain upon what material proposiions of fact or of law the parties
are at variance. The intention of the legislature was to empower the Court
to proceed 1o record the issues on which the right decision of the case
appears to the Court o depend. He further submits that in the instant
case as plan no. 151 and the report annexed thereto would reveal lots 1 1o
4 are in the possession of the original plaintiff. The main question for
consideration by the original Court was whether the original plaintiff is
entitled to claim Lots 110 4 in the said plan A perusal of the issues
proposed on behalf of the original plaintiff shows that they were framed
wilh 2 view o ascertain this position. | am unable to agree with ihis
submission for the reason that the case enunciated by a party must
reasonably accord with its pleadings. No party can be allowed to make at
the trial a case materially different from that which he has placed on record
and which his opponent is prepared to meet as was held in W. M. A.
Candappa vs. 1 o
agree with the above principle laid down in that case by G. P. S. de Silva,
C.J.andin any event, | am bound to follow the aforesaid principle

Applying the aforesaid principle to the instant action, it is to be seen
the plaint confined itself to lot 5C in plan no. 1148 in extent 7.5 Perches
only as described in the schedule to the plaint. The prayer for the plaint
reads as follows.
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The Second schedule to the plaint reads as follows :

0 epadane

» s

Wmai
- PN o

o 2 4 1 148)5 0 26121963 2 ¢ ek 00 60 0B 3 6
B0 e @39 : gat, EOHB0 | 62ER 56 ¢, (G MOEHBO
oD 68 22 5565 PG § (G PO : 556, A BekewSID - 60D
655, 5 9839 3¢ 855 0502 98 0 59 (435 0.6, 0. 85, 75) B6a¢ 906
88 e 00 135 Eod el 6D

Having prayed for the aforesaid relief can he also set up a claim in
pectof p by the defendant - respondent depicted
I lan no. 1148 tof laim whatsoever
in the pleadings of the plaintif - petitioner. In fact grievance of the plaintif-
pettioner was tha he defendant - espondent had encroached upon his
aslot5Cinextent 7.5 h d for ejectment of

p therefrom, but

the plaintiff-
petitioner's land but i is the plaintif-petitioner who had encroached upon a
portion of the land owned by the defendant-respondent. It appears that
now in addition to lot 5C in extent 7.5 perches the plaintiff respondent is
seeking to claim title o 1.24 perches and of the Land owned by the
defendant respondent by means of raising the aforesaid issues 2, 3,4, 5,
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7,8,10, 11 and 12 which claim is a new cause of action not pleaded in the
plant nolherwords, having come to Courton he basis hat i defendant-

onhis land the pl now claims
that he has encloached onthe defendant-respondents land and thus s
attempting 1o set up a claim in respect of portions of the defendant -
respondent’'s land which if allowed | would say would cause material
prejudice to the defendant- respondent

For the above reasons, | am of the view that the plaintiff -petitioner
cannot succeed in his application and accordingly this application will
stand dismissed with costs fixed at Rs. 10,000,

MS. EKANAYAKE, J.— agree.

Application dismissed.



