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YAPA
VS

PE O PLE ’S  BAN K  AND ANOTHER

COURT OF APPEAL,
WIMALACHANDRA, J.
C. A. 2241/2003,(REV)
D. C. COLOMBO 6932/SPL,
AUGUST 6, 2004.

People’s Bank Act, No. 29 of 1961-Amended by Act, No. 32 of 1986 -  Sections 
29 and 29 D - Parate execution -Ouster clause-Granting of interim relief -  
Ingredients necessary ? - Stamp Duty Act, No. 43 of 1982, section 16 -  
Applicability - Could the Board resolution be challenged indirectly ?

The People’s Bank sought to parate execute the mortgaged property. The 
petitioner sought an enjoining order to restrain the Bank from selling the land 
by public auction. The enjoining order was refused. The petitioner moved in 
revision.

It was contended by the petitioner that-

1. In view of section 16 of the Stamp Duty Act, the 1st respondent 
(Bank) cannot claim the amount in the Board Resolution, as 
according to the amount of stamp duty paid on the mortgage bonds 
the Bank cannot recover more than Rs. 1,1419,770/- and any 
attempt to recover over and above the said amount is illegal.

2. That no consideration passed at the time of the execution of the 
mortgage bonds and hence the bonds are of no force or avail in 
law.

Held:

(i) According to section 29D, the borrower is not competent to make 
an application to court to move to invalidate a resolution to sell by 
public auction any immovable property mortgaged to the Bank. 
The petitioner cannot challenge the resolution even indirectly by 
challenging the mortgage bonds on the basis that they are not 
properly stamped. The petitioner is trying to do indirectly, what he 
cannot do directly.

(ii) That the plaintiff cannot now complain that no consideration passed 
in view of the acknowledgment made by him to the receipt of the 
said banking facilities as per the receipts issued by the plaintiff.
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APPLICATION in revision from an Order of the District Court of Colombo. 
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08.12.2004
W IM A L A C H A N D R A  J .

T h is  is an  ap p lica tio n  in revis ion  from  th e  o rd e r o f th e  A d d itio n a l D istric t 

J u d g e  of C o lo m b o  d a te d  1 8 .1 2 .2 0 0 3  in c a s e  N o . 6 9 3 2 /S p l,  re fu s in g  to  

g ra n t an  en jo in in g  o rd e r in te rm s  o f p a ra g ra p h  (b ) of th e  p ra y e r  to  th e  

plain t.

Briefly, th e  fa c ts  re le v a n t to  th is  a p p lic a tio n  a re  a s  fo llo w s  :

T h e  p la in tiff-p e titio n e r (p la in tiff) w a s  a  c u s to m e r o f th e  M a ta r a -  

U yan w atte  B ranch  of the 1 st d e fen d an t-res p o n d e n t b a n k  (1 st d e fen d an t). 

A d m itted ly , th e  p la in tiff m a d e  s e v e ra l ap p lic a tio n s  fo r b a n k in g  fac ilities  

to  th e  1 st d e fe n d a n t. T h e  1 st d e fe n d a n t g ra n te d  th e  b a n k in g  fac ilitie s  

so u gh t b y  th e  p la in tiff a n d  a s  s e c u rity  fo r th e  sa id  fac ilities  h e  e x e c u te d  

fo ur m o rtg a g e  b o n d s , 3 0 2 4  d a te d  2 2 .0 8 .1 9 9 6 ,2 6 6 8  d a te d  2 7 .1 1 .1 9 9 8 ,  
4 9 0  d a te d  0 8 .0 7 .1 9 9 9  a n d  4 2 7 0  d a te d  2 7 .1 1 .1 9 9 8  resp ec tive ly . It is not 

in d is p u te  th a t upon  th e  e x e c u tio n  o f th e  a fo re s a id  m o rtg a g e  b o n d s  th e  

1 st d e fe n d a n t re le a s e d  th e  b a n k in g  fac ilities  so u g h t b y  th e  p la in tiff a n d  

th e  plaintiff issued  th e  rece ip ts  m a rk e d  “X 9 ”, “X 1 0 ” an d  “X 1 1 ” a n n e x e d  to  

th e  o b je c tio n s  filed  by th e  1 st d e fe n d a n t a c k n o w le d g in g  re c e ip t o f th e  

s a m e . T h e  p la in tiff fa ile d  to  re p a y  th e  lo a n  in s ta llm e n ts  to  th e  1st 

d e fe n d a n t as  a g re e d  upo n  n o tw ith s ta n d in g  th e  re m in d e rs  s e n t b y  th e  

1 st d e fe n d a n t b a n k . T h e re a fte r  th e  1st d e fe n d a n t a d o p te d  a  reso lu tion  

u nd er S ection  2 9 B  of th e  P e o p le ’s B a n k  Act, N o . 2 9  of 1961  a s  a m e n d e d  

b y  A ct, N o . 3 2  of 1 9 8 6  to  se ll th e  p ro p e rtie s  m o rtg a g e d  to  th e  1st
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d e fe n d a n t to  re co ve r th e  m o n ie s  d u e  to  th e  1 st d e fe n d a n t bank. T h e  1 st 
d e fe n d a n t pub lished  th e  a fo re s a id  resolution  in th e  n e w s p a p e rs  an d  in 

th e  G overnm en t G a z e tte  in term s of provision 2 9  of the aforesaid  P eo p le ’s 

B a n k  Act. T h e  1 st d e fe n d a n t th e re a fte r instituted an  action in th e  District 
C o u rt o f C o lo m b o  s e e k in g  inter alia an  en jo in in g  o rd e r an d  a n  in terim  

in junction  a g a in s t th e  1 st d e fe n d a n t from  se lling  o r a lie n a tin g  th e  sa id  

p ro p e rties  m o rtg a g e d  to  th e  1 st d e fe n d a n t b a n k  by public auction  until 
th e  fina l d e te rm in a tio n  of th e  D istric t C o u rt ac tio n . T h e  ap p lica tio n  for 
a n  e n jo in in g  o rd e r a n d  a n  in terim  in junction  w a s  ta k e n  up for inquiry  

a n d  a fte r  c o n s id e rin g  th e  p le a d in g s , d o c u m e n ts  an d  su b m iss io n s  of 
co u n s e l, th e  le a rn e d  D istric t J u d g e  re fu s e d  to  g ran t an  en jo in in g  o rd er  

to  s ta y  th e  au ctio n  s a le  by h is o rd e r d a te d  1 8 .1 2 .2 0 0 3 . It is a g a in s t this  

o rd e r th e  p e titio n e r h a s  filed  th is ap p lica tio n  in revis ion .

It is s e ttle d  law  th a t in d e c id in g  w h e th e r  to  g ra n t an  en jo in in g  o rd e r or 

a n  in ju nc tio n  th e  p la in tiff m u st first e s tab lis h  a  strong  prima facie case in 
his favour. In th e  c a s e  of Felix Dias Bandaranaike V s . The State Film 
Corporation a n d  A n o th e r (,). 3 0 8  S o z a , J sa id  ;

“ In S ri Lan ka  w e start off with a prim a facie  ca se . That 

is , th e  app lica n t fo r an  interim  in jun ction  m ust sh ow  that 
th ere  is  a se r io u s  m atter in relation to h is  legal rights, to 

be tried at the hearing  and  that he h a s  a g oo d  ch a n ce  of 
w in n in g .”

If a  prima facie c a s e  h as  b e e n  m a d e  out, th e  C o u rt w ou ld  th en  consider 

th e  b a la n c e  of co n v e n ie n c e .

T h e  le a rn e d  C o u n s e l fo r th e  p e titio n er su b m itted  th a t in v iew  of section  

1 6  of th e  S ta m p  D u ty  A c t, N o . 4 3  of 1 9 8 2 , th e  1 st d e fe n d a n t c a n n o t c la im  

th e  a m o u n t in th e  B oard  R eso lu tion . T h e  lea rn ed  C o u nse l fu rther subm itted  

th a t ac co rd in g  to  th e  a m o u n t of s ta m p  duty  paid  on th e  a fo resa id  m o rtg ag e  

b o n d s  th e  1 st d e fe n d a n t cou ld  not re co ve r m o re  than  R s. 1 ,4 1 9 ,7 7 0 /=  and  

a n y  a tte m p t to  re c o v e r o v e r a n d  ^ b o v e  th e  sa id  a m o u n t is illegal.

T h e  p etitio n er c a n n o t ta k e  a n y  a d v a n ta g e  by ch a llen g in g  th e  m o rtg ag e  

b o n d s  sta tin g  th a t th e y  a re  not p ro p e rly  s ta m p e d , to restra in  by a n  interim  

in junction  a  s a le  by pub lic  au ctio n  upon  a  reso lu tion  a d o p te d  b y  th e  b a n k  

in te rm s  o f th e  p ro v is ion s  of th e  P e o p le ’s B a n k  (A m e n d m e n t) A ct, N o . 3 2
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of 1 9 8 6  to  se ll b y  p u b lic  a u c tio n  a n y  im m o v a b le  o r m o v a b le  p ro p e rty  

m o rtg a g e d  to  th e  b a n k  a s  s e c u rity  fo r a n y  loan  in re s p e c t o f w h ich  d e fa u lt  

h a s  b e e n  m a d e , in o rd e r  to  re c o v e r th e  w h o le  o r  u n p a id  p ortio n  o f su ch  

loan.

H o w eve r, it is to  b e  n o te d  th a t m o rtg a g e  bon d  N o . 3 0 2 4  b e a rs  th e  v a lu e  

o f R s . 5 0 0 0 /= .  T h e  to ta l a m o u n t s e c u re d  is R s . 5 0 0 ,0 0 0 /=  a n d  in te re s t  

th e re o n . T h e  m o rtg a g e  b o n d  N o . 2 6 6 8  b e a rs  s ta m p s  to  th e  v a lu e  o f R s . 
5 0 0 0 /= .  S im ila rly , e a c h  b o n d  N o . 4 9 0  a n d  N o . 4 2 7 0  b e a r  s ta m p s  to  

th e  v a lu e  o f R s . 8 ,2 0 0 /=  a n d  th e  a m o u n t s e c u re d  b y  e a c h  b o n d  is 

R s. 5 0 0 ,0 0 0 /=  a n d  in te res t th e re o n  re sp ec tiv e ly .

A cco rd in g  to  S e c tio n  2 9  D  of th e  P e o p le ’s B a n k  A c t, N  o . 2 9  o f 1 9 6 1  a s  

a m e n d e d  by A ct, N o . 3 2  o f 1 9 8 6 , a  b o rro w e r is n o t c o m p e te n t to  m a k e  a n  

ap p lica tio n  to  C o u rt to  m o v e  to  in v a lid a te  a  re so lu tio n  to  se ll b y  p u b lic  

au ctio n  a n y  im m o v a b le  p ro p e rty  m o rtg a g e d  to  th e  B a n k .

S e c tio n  2 9  D  s ta te s  a s  fo llo w s  :

“ T h e  B o a rd  m ay  b y  a re s o lu t io n ...................... a u th o r is e  a n y
p e rs o n  to  s e l l  b y  p u b lic  a u c t io n  a n y  im m o v a b le  p ro p e rty  

m ortgaged  to th e  B a n k  a s  se cu rity  fo r a n y  loan  in re sp e c t o f 

w h ich  default h a s  been m ad e  in o rd e r to  re co v e r the w h o le  o f 

th e  u n p a id  p o r t io n  o f  s u c h  lo a n ,  a n d  th e  in t e r e s t  d u e
th e re o n ........... a n d  thereafter it sh a ll not be  co m p e te n t fo r the

borrow er in a n y  C o u rt to  m o v e  to  in va lidate  th e  sa id  reso lu tio n  

fo r a n y  c a u se  w h a tso ev er an d  n o  C o u rt sh a ll enterta in  a n y  s u c h  

a p p lica tio n .”

In th e  c a s e  of People’s BankVs. Hewawasani2) J a y a w ic k re m a , J . h e ld  

t h a t :

“T h e  a b o v e  e x p re ss io n  in S e c tio n  29(D) is  o f s im ila r im port a s  

“shall not be called in question in any C ourt', con ta in ed  in Sectio n  

22 of the Interpretation O rd in a n ce . H en ce , w e a g ree  w ith th e  

su b m is s io n s  m ad e  by the learned  P re s id e n t’s  C o u n s e l o n  beh alf 

of the D efen dan t P etition er that th e  sa id  re so lu tio n  (m arked E) 

p a sse d  b y  the B o ard  o f D irectors o f the P e o p le ’s  B an k, ca n n o t be  

in va lid a te d  o r ch a lle n g e d  in a n  a c t io n  in  th e  D is tr ic t  C o u rt.
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Th erefo re , in th e se  c ircu m sta n ce s , the sa le  of the m ortgaged  

p roperty  by p u b lic  a u ction  u p o n  the sa id  reso lution  m arked “ E"  

ca n n o t be  restra in ed  by a n  interim  in ju n ction . T h e  plaintiff- 

respon den t h as failed to estab lish  a prima facie case . Th e  plaintiff 
re sp o n d en t h a s taken advan tage  of a m ere m istake of the date 

o f th e  ex ecu tio n  se t o u t in  the orig in a l b on d  to  fabricate  a ca se  

to the extent o f even  ch a llen g in g  the m ortgage bond  itself.”

J a y a w ic k re m a , J. in th e  c o u rse  of his ju d g e m e n t cited w ith  ap p ro va l th e  

fo llo w in g  p a s s a g e  fro m  th e  ju d g m e n t o f th e  C o u rt o f A p p e a l c a s e  C . A . L. 
A . N o . 7 4 /9 7  w ith  C A  A p p lic a tio n  (re v is io n ) N o . 4 3 3 /9 7 (3) w h e re in  

E d u s s u riy a , J . h e ld  that:

“ S e ctio n  29(D) se ts  out that it sh a ll not be com petent for the 

borrow er to m ove an y  C o u rt to invalidate su ch  a reso lution  for 

a n y  c a u s e  w hatsoever, an d  no  C o u rt sh a ll entertain su ch  an  

a p p lica tio n  ..................

If th is  C o u rt w ere to fall into the error o f draw ing a d istin ction  

b e tw e e n  th e  w o rd s  in v a l id a t e  a n d  n u ll a n d  v o id  in  th e  

co n stru c tio n  of S e ctio n  29(D), th is  C o u rt w ould be in my view  

se e k in g  to act in co n traven tio n  of the intention of the legislature  

and  bring  to  naught the intention of the leg islature  in granting  

parate ex ecu tio n  rights to  the B a n k ........... ”

It s e e m s  to  m e  th a t th e  p e titio n e r is try ing  to  do  ind irec tly  w h a t h e  

ca n n o t d o  directly. A s E d ussuriya , J. po inted  out in th e  a fo resa id  judgm ent, 
in te rm s  of S e c tio n  2 9 (D )  it sh a ll not b e  c o m p e te n t fo r th e  b o rro w e r to 

m o v e  a n y  C o u rt to  in v a lid a te  su ch  a  reso lu tion  for an y  c a u s e  w h a ts o e v e r  

a n d  th e  C o u rt c a n n o t e n te rta in  su ch  an  ap p lica tio n .

Accordingly, the petitioner cann o t ch a llen g e  the resolution even  indirectly 

by c h a llen g in g  th e  m o rtg a g e  b on d s  on th e  b as is  th a t th e y  a re  not properly  

s ta m p e d  in te rm s  of th e  S ta m p s  O rd in a n c e .

A n o th e r  s u b m iss io n  of th e  le a rn e d  c o u n s e l fo r th e  p la in tiff is th a t no  

c o n s id e ra tio n  h ad  p a s s e d  a t th e  t im e  of th e  e x e c u tio n  of th e  m o rtg a g e  

b o n d s  a n d  h e n c e  th e  b o n d s  a re  of no  fo rc e  o r av a il in law . In m y v ie w  th e  

plain tiff c a n n o t n ow  c o m p la in  th a t no  co n s id e ra tio n  h ad  p a s s e d  in v ie w  of



th e  a c k n o w le d g e m e n t m a d e  b y  th e  p la in tiff to  th e  re c e ip t o f s a id  b a n k in g  

fac ilities a s  p e r  th e  re ce ip ts  issu ed  b y  th e  p la in tiff m a rk e d  “X 9 ”, “X 1 0 ”, a n d  

“X11 ” (a n n e x e d  to  th e  s ta te m e n t o f o b je c tio n s  p ro d u c e d  b y  th e  p la in tiff).

In th e  c irc u m s ta n c e s , I a m  o f th e  v ie w  th a t th e  p la in tiff h a s  fa ile d  to  

es tab lish  a  prima-facie c a s e  in h is favou r. It is o n ly  if th e  p la in tiff h a s  m a d e  

o u t a  prima facie c a s e  th e  C o u rt m u s t c o n s id e r w h e re  th e  b a la n c e  o f 

c o n v e n ie n c e  lies.

In m y  v ie w  th e re  is n o  su b s ta n tia l e rro r  o f la w  o r fa c t .in th e  o rd e r m a d e  

b y  th e  le a rn e d  J u d g e  th a t  c o u ld  b e  c o n s id e re d  a s  a n  e x c e p t io n a l  
c irc u m s ta n c e  to  g ra n t re lie f in th is  a p p lic a tio n  in re v is io n .

F o r th e s e  re a s o n s  I re fu s e  th e  p la in tiff’s a p p lic a tio n  in re v is io n  w ith  

co sts  fixed  a t R s . 2 ,5 0 0 /=

Application dismissed.


