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UNITED MOTORS LTD.,
V.

_ MINISTER OF FINANCE AND PLANNING

SUPRENE COURT,

'RATWATTE J., VICTOR PERERA J.,.
AND SOZA J.

S.C. -49/82, . C.A. 46/82,
'CuA. APPLICATION 2301/80. . .

Acguisition under the Business Undertakings (Acquisi- .
tion) Act No. 35 of 1971 - Regulation made by the Minis- —
ter -~ Committee to ascertain assets agnd 1liabilities -~
Date of vesting -~ Payments to be made after deductions.

This is an appeal by the petitioner - appellant
from an oxdexr of the Courxt of Appeal. roefusimg an
application for a writ of certiorari and . mandamus
to quash the orders made by the. lst respondent and
to direct the 1ist respondent to make payment in
respect of the Business. Undertaking vested in the
state under the provisions of the Business Under-~
takings (Aeguisition) Act Ho.35 of 1271i. The peti-
tioner continued as a company though the business
undertaking was acquired by or vested in the Gover-
nment.

- When the Government takes over the business under-.
taking of a person or company it takes over the
undertaking with its subsisting assets and liabili-
ties az a2 going concern and. thereafter continues to
manage and adminigster the affairs of that underta-
king. All rights and liabilitiesa under any comtract



SC United Motors Ltd. v. Minister of Finance and Planning 449

. Lr agreement which relates to the .purposes of that
undertaking and subsisting at the date.of vesting
become the rights and liabilities of the Govern-
ment. Thereafter payments arxe .made to the pro-
prietor out of the consolidated fund and the Minis-
ter is =mpowered to make regulations to give effect
to the buriness undertaking so vested.  Regulation
(2) provided for a Committee to examine and report
on the assets and 1liabilities, of the undertaking.
Regulation 4 required the Committee to ascertain
the reasonable value of the undertaking. Regulation
S5 empowered the Committee to ascertain any pay- .
ments duve to any Government Department or other
State Institution and loss sustained by any statu-
tory board or Corporation due to the activities of
the undexrtaking, and xegulation 7 required a report
on the asseots and liabilities and the Committee‘s
recommendation in regard to the payments that may
be due in respect of the undertaking. _
The term payment contemplated the assessment there-
of to be made after examining. the assets and liabi-~
lities specifically referred to in clause S5 and
payments must necessarily be for the balance of the

assets after deducting the liabilities vested.

After submitting the report the Minister made his.
order to deduct the amounta due as liabilities of
the business undertaking on the date of vesting.

. The gquestion that arose vas whether the dsductions
should be made. from the vested. assets of the busgi-
ness undertaking as on ‘the date of vesting or
whether these should be from the balance found to
be due with accrued interest at the time and date
of payment. The petitioners contention was that
none of the items could be deducted as they were
not 1liabilities which were vested on the date of
vesting, as commission and professional charges
were incurred by the State after the date of ves-
ting and outstanding Income Tax and Business Turn-~
over Tax were not the 1liabilities of the vested
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business undertaking‘_but- were statutory levies .
payable by the proprietor or company to the State.

Held:

Thej'lst respondent had erred .in making an order
deducting all these items _from the balance assets
"with accrued interost for whidli:the ~payment is due
to the petxtioner by’reasan of the vegtxng ‘order,

" -Income _Eax anq .8usisness Turnover Tax were  the

liabilities of the owner of the. business and not

" ‘the liabilities of the business undertaking, since
"the petitioner has.dafanltad this amount would be
‘.a fixst charge on the snm.payable to him.

A writ of certiorari to issue quashinq the oxders

made by the 1st respondent, and to make payments to

the .petition after deducting professional charges
' and Taxes.

S,J_.Kadiragamer Q.C. with K. Nadara]ah and K.

g
TheVaFaJah for the Fétltlﬁn@r’ﬂppELLanL, <

. M.S.Aziz ; anuty Solicitor Genera1 with K. Sripa-
van, State Counsel, for thg Respondents..

Cur.’ adv.A;;7E7~"~
July.ZO 1983
VICTOR PERERA J.

Thls is an appeal by the petit1oner-appellant.
from an order of>the Court of Appeal dated .15th
July 1982 refusing .an' Application for a Writ ‘of
Certiorari ahd ‘Mandamus to quash the orders made by
the lst’ respondent’ and to direct the 1st respondent -
to make . . payment in‘the manmer indicated in the
‘petition “in respect of the business undertaking
vested' in the State under the provisions of the
Busimess. Urdertakings (Acquisition) Act No. 35 of
1971.. The petitioner had made this application in
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_}espect of the business undertaking carried on. by .
the petitioner Company known as ‘United Motors
Ltd."'in C.A. Application No.2301/80.

The said petitioner, a duly 1ncorpottated
Company, was addmittedly the propr1etor of the.
said business undertaking. The term 'proprietor'
according to the Act (Section 17) when used in,
relation to a business undexiaking means the owner
of that undertaking or any other person authorised
by the owner to enter into contracts for the pur-.
pose of that undertaking.

The petitioner coatinued as a Company though
the business undertaking was acquired by or vested
in the Government. Under Sectionl7 of the term
‘business undertaking' means any undertaking of a
commercial, industrial, agricultural or professio-
nal nature und includes:-

(i) all property, .movable or immavable, which

was used for the purposes of the undertaking -
on the dav 1mmpmd1nfnlv nrorod1-a the date af

transfer or the primary vesting date and which
may be specified by the Minister of Finanmce in
the primary vesting Order;

(ii) subject to the provisions of this Act
all rights. powers, privileges and interests
arising in or out of such. property or busigpess
and all the liabilities of the undertaklng,

(iii) all books, accounts and documents rela-
ting or .appertaining to the businenss underta-
king or any property of that undertaking.

The Besimess Undertakings (Acquisition) Act
No. 35 of 1971 provided for the acquisition for the
- Govermment, whether by agreement or cempulsorily of
any business uadertaking by requisitioaimg or com—
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pulsory acquisition of any property necessary for
the purpopse of that undertaking and for matters
connected therewith or incidental thereto.

Section 4 makes special provisions relating to
the rights and liabilities of any 'business under-
‘taking' acquired or vested in the Government. This
section is fully comprehensive and clearly  spells
out rights and liabilities that vest in the Govern-
ment when a business undertsking is acquired. It
reads as follows:-

"4(1) Subject to the provisions of sub-section
(2) where any business undertaking is acquired
by or vested in the Government, all the rights
“and liabilities under any contract or agree-
.zent vwhich relates to the purposes of that
undertsking and which subsists on the date of
transfer or oa the primary vestimg date of
that undertaking shall vest in the Government.

'(2) The Minister of Finance may at any time
repudiate the lisbilities under amy contract
or agreement referred to in sub-section (1) if
he is of opinion that such liabilities were
incurred mala fide, dishonestly or fradulen-
tly. Notice of the repudiation shall be given
by ' the competent authority to the parties to
the contract or agreenente

(3)?.Uhere the Minister of Finance under sub-
section (2) repudiates the liabilities under
any contract or agreement such liabilities
shall be deemed never to have vested in the
Government.

(4) For the purposes ‘of this section, '1iabi-
lities' shall not include any loan repayable
to a director of any business undertaking
~hich is acquired by or vested in the Govern- .
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—

ment or to any member of the family of such
Director.”

It is clear from this Act that when the
Government takes over the business undertaking of a
person or Company, it takes over the undertaking
with its subsisting assets and liabilities as a
going concern and in terms of Section 5 it
thereafter continues to manage and administer the
affairs of that undertaking. In terms of Section 4
all rights and liabilities under any contract or
agreement which relates to the purposes of that
undertaking and subsisting at the date of vesting,
become the rights and liabilities of the Govern-
ment, but the other rights and liabilities of the
Compeny do not pass om to the Covernment. It is
possible to visualise many such rights and liabili-
ties which do not vest. The Act had made provi-
sions to mzke 'payments’ to the proprietor of the
undertaking out of the consolidated Fund (Secction
17) and the Minister of Finance was empowered to
make regualtions in terms of Section 12 for the
purpose of carrying out or giving effect to the
principles and provisions of the Act in relatiom to
the business undertaking so vested. Section 12(c)
provided for regulations for the payments to be
made in respect of any business undertaking or
property acquired and in any matter regarding the
assessment of the amount of the payments and the
mode of making payments. The term 'payments' con-
templated the assessment thereof to be made after
examining the assets and liabilities specifically
referred to in Section5 and payments must necessa-
rily be for the balance of the assets after deduc-
ting the liabilities vested.

By Business Undertakings(Acquisition) Amend-
ment Act No. ' 21 of 1980, a new section was added
after Section 12 as 12A which reads as follows :-

"12A. Payments to be made in respect of -
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(a) any business yndertaking . acquired by or
wvested in the Government; or

(b) any property .vested im, or requisitioned
by, the Government, for the purpose of :-any.
undertaking. ‘ : R

_shall be cons1dered ias accruing due from the

date on which . - such business undertak1ng or

_property, a8 the case may "be, was. transfé;red

.to, or vested in, or requ;sitloned by, the.
Covernment. ! Interest at the prescribed rate
shall be paid on every such payment from the
.date on wa1ch it accrues due until the date of
paymente :

. This Section. makes it clear beyond any doubt
that the pavments were to be made in respect of the
business undertaking and property acguired or ves-
ted and that the relevant date was the date of
vesting for the purpose of the assessment cf the
amount of the paymest. Thus any liability which

rn?afed te the gaid businese undertaking coming

-2 Wt

into existence after the relevant date cannot  be
taken into consideratiom nor can any liabilities of
the proprictor other than the liabilities specifi-
cally contemplated by Section 5 as havxng vested be
taken into con31derat10n.

In terms of Sectlon 12, the M1n1stéi of

Finance made Regulations dated 9th April 1975 pub-
lished in the Gazette No. 158/8 of 10th April 1975..

It is necessary to examine all the regulations so
made in - order to appreciate the respective fun-
ctions . of the Committee appointed by the Minister
. 0f Fipance and the duties of the Minister who has
to make order after the receipt of a report from
the Committee and to see whether they have enlarged
in .any way the scope of Section 4. Regulation (2)
provides for the Minister of Finance to appoint a-
Comr'ttee to examine and report to him on the
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assets and liabilities of the specified undertaking.
and not of the proprietor. Regulation (4) requires
the Committee to ascertain the reasonable vaiue of
that undertaking. Regulation (5) reaus as foiluws:- .

"5(1) For the purposes of ‘arriving ~at the
valuation of the specified undertaking, the
Commlttee may take into consideration the
value at par of any shares, holdings, iuves-
tments or other interests, subject, however,
to profits earned, market couditions c¢r cther
causes.

(2) For all purposes’ ofarr1v1ng ac a valua-

tion of the -property, including plaat,

machipnery and other eguipuent of the speci~
fied undertaking, the committee way take
inte consideration the purchase price or the
market price at the time of purchase of such
property, znd deduct therefros - sech smcunt
‘as may appear reasonable oa accouat  of
depreciation, market conditions or ociner
causes. '

(3) For all the purposes. or arriving ac the
‘valuation of the "liabilities of the speci-
fied undertak1ng. the Comnittee mwy take
into consideration, inter alia, auy cutstan-
ding coatractual or other lawiul oblige~
tions, bona fide tramsactions with agay re--
cognised financial or comsercisl -institu-
tions .or other persons. excluding any cieaber
of the Board of Directors of the specified
undertaking, payments due. to any Governmaent
Department or other State institution ard

any loss sustained by any statutory board or
corporation due to the act1v1c1es of the
specified undertaking."

. This regulation clearly defines the ducies of
the Committee tiunder three specified cavegories.
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Regulation 5(3) has not enlarged the ambit of
Section 4 of the Act and has limited the powers of
the Committee to ascertain the payments if any due
by the said business undertaking to any Government
Department or other State institutions and any loss
sustained by any Board or Corporation due to the
activities of the gpecified undertaking. Regula-
tion 7 requires the Committee to appoint to. report
to the Minister of Finance on the assets and liabi-
lities of the specified undertaking together with
their recommendation thereon in regard to the pay-
wments that may be due in respect of the gpecified
undertaking. After the amendment to the Act in
1980 the Minister made a further regulation which
was published in the Government Gazette Extra-
ordinary No. 92/4 dated 10th Jume 1980 specifying
the rates of interest payable on any payment.

At the hearing of this application in the
Court of Appeal the learned Deputy Solictor General
‘vho appeared for the respeondents had made available
to that Court end to the Counsel for the petitiomer
the Report submitted by the Committee to the Minis-
ter of Finance. According to the figures set out
in the said report, the following amounts had been
ascertained :-

Valuation of Assets Rs. 5,875,861.83
Valuation of liabilities Rs. 2,002,216.66

Amount payable on this. Rs. 3,873,645.17
basis

Interest was on this account according to the
.regulations

at 4 1/2 percent from 8.3.72 ~ 31.3.75

at 5 1/2 per cent from 1.4.75 -~ 30.9.77

at 7 1/5 per cent from 1.10.77-31.3.80 and at
10 per cent from 1.4.80 - 31.12.80 and there-
after till the payment was made.
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The Report, hbwever, disclosed the following
liabilities of .the petitioner Company and had reco-
‘mmended that they should be deducted, namely -

(1) Commission Rs. 33,700.63
(2) Professional. charges Rs. 80,511.28
(3) Outstanding Income

Tax, Business Turn :

Over Tax & Penalties Rs. 3,162,739.00

The question that arises is whether these
deductions should be made from the vested assets of
the 'business undertaking' as at the date of ves-
ting or whether these should be frem the balance
found to be due with accrued imterest at the time
and date of payment.

The Minister of Finance vhen he made his order
after the Report was received by him purported te
deduct the smounts due on the said three items as
liabilities of the Business Undertaking due on the

date of vesting. The petitioner's contention was
that none of the said three items could be s=o
deducted as they were not liabilities which were
vested on the 8th March 1972, the date of vesting,
as the first and second items had. been incurred by
the State after the date of vesting and as the
third item, namely, Income Tax and Buginess Turn-~
ovéer Tax were not the liabilities of the vested
business undertaking but were statutory levies’
psyable by the proprietor or Company to the State.
In the Court of Appeal it was conceded by the
Deputy * Solicitor General that the first item Rs.
33,700.63 claimed as commission was not a liability
and should not have been taken into the reckoning.
In regard to the second item of Rs. 80,511.28,
though he did not make the same concession, he had
passed it over and confined his submissions to the
" third item only. At the hearing before us as the
petitioner filed an affidavit dated 13th December
1982 (P10) in which he had set out the fact that
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long after the vesting in or about June 1974, the .
petitioner had .some litigation in the D1str1ct
Court of Colombo and that the State claimed to have -
incurred Rs. 80,511.28 in that litigation.The Depu-
ty Solicitor General conceded that this item could
not be deducted. The contention therefore was '
confined to the third item, Income Tax, Business

Turnover Tax and the penalties. :

In regard to Income Tax, in this case the tax.
was imposed under the provisions of the Inland
Revenue Act HNo.4 of 1963. In-terms of this Act
income tax is imposed in respect of the profits and
income from any person including -a. Company and
profits znd income mean profits from any trade,
business, profession or vocation and the several
items cawmerated in Section 13 of that Act. There
is mno doust. that a business is treated as a.seper-
ate entity in order to ascertaim its profits there-
frnm, but the liability is that of the proprietor
or Company.. In regard to Business Turnover Tax, the
tax is imposed under the Finance Act No.1ll of 1963
and the Dbusiness turnever tax is levied from .a
persen (including a Company) in respect of the
turnover. made by -that person from that business in

terws of Section 118. The modé. of recovery of the
business turacver tax by any persom in defauit as
provided for in Section 145. It is therefore clear
that these taxes were the liability of the owner of
the business and mot the liability of the business -
. undertaking. . This concept of a 'business underta-
king’ referred. to the Act No. 35 of 1971 is a new -
concept.. It provides for the Government. taking
over of the business undertaking, and the vesting
or acquigition is limited to the rights and liabi-
lities under a contract or agreement of that under-
taking. The .Company continues in existence and all
other rights and liabilities, not cevered by any.
contract or agreement continue to be the rights aad
liabilities of the Company including any liabili-
ties tepadiated in terms of Sections 4(2), 4(3) and
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excluded in terms of Section 4(4). - In this view of
the matter, the Minister of Finarce in making his
order under Regulation 7 on receipt of the Report

. from the Committee appointed by him under the Act,
has to make order that the payment due to the
-proprietor  shall be the amount of assets as
assessed deducting the assessed contractwal 1iabi-
.lities that subsisted at the date of vesting,in
terms of Section 4 of the Act.

However, having examined the report of the
Committee the Minister is entitled to make an order
in regard to the payment for balance assets so
assessed with the interest accruing thereon. In'so
making his order the Minister isc entitled to order
the set off of monmeys due to the Stete on any other
liability not covered by Section 4 from the amount
+ ultimately payable to the proprietor. In terms of
- Section 109(1) of the Inland Revenue Act.ef 1973
taz  in default is & first charge oan the assets of
the defaplter and in this instence will be on the
balance assets (with accrued interest). In this
case the petitioner had defanlted a2nd the amount
due from him as tax would be a first charge on the
sum so payable to him.

The Minister, the lst respondent, had there-
fore erred in deducting the three items from the
balance assets (with accrued interest) for which
the payment is due to the petitioner by reason of
the vesting of its business undertaking on 8. 3.
72. In view of the fact that the Deputy Solicitor
General conceded that the petitioner was not liable
to pay Rs.33,700.63 by way of commission this item
will have to be struck off. In view of Counsel for
the petitioner agreeing to have the sum“ of Rs.
80,511.28 deducted as-expenses incurred by the
Government though not.strictly deductible and con-
ceding that the petitioner-Company was liable to
pay the outstanding income tax and penalties
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therein amounting to Rs. . 3,162,739.00, the 1st
respondent is entitled to nake order for the appro-
priation of the said sums of Rs.80,511.28 and
Rs.3,162,739.00 only from the amount ultimately
payable, namely Rs. 3,873,645.17 with interest at
the aforesaid rates until payment. It  was
submitted that the petitioner had been paid a sum
of Rs., 2,054,809.00 out of this sum about January_
1981 on account.

I therefore direct a.mandate in the nature of
a Writ of Certiorari to issue quashing the orders
. dated 12th March 1979 and lst September 1980 made
by the lst respondent, the Minister of Finance, .and
that a Writ of Mandamus do issue to the lst respon-
dent to pay the petitioner. the sum of Rs,
3,873,645.17 with interest thereon in terms of
Regulation dated 4th June 1980 made by the Ist
respondent with a direction that the lst respondent
shall be entitled to deduct and appropriate the
folloving sums only from this amount:

(1) Rs. 80,511.28 (professional charges)

(2) Rs. 3,162,739.00 {(outstanding . income
tax and bu31ness turnover tax together with
penalties) :

and any amounts paid to the petitioner on account

up-to-date. The petitioner will be entitled to
costs in the Court of Appeal and in this Court.

~

RATWATITE, J., - I agree.

'S0ZA, J., - I agree,

,Appeai allowed.



