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Execution proceedings - Appeal - Execution pending appeal - Interim order of restoration
after execution - Jurisdiction to entertain application for writ before expiry of time limit for
appeal or until filing of petition of appeal - Time allowed for appeal - Civil Procedure Code.
sections 761, 763, 754 (3), 755 (3) .

The Plaintiff - appellant sued the defendant for ejectment from certain premises on the
basis that he was an overholding licensee. After trial judgment was entered on 19.1.1987
for plaintiff in ejectment, damages (Rs. 5000/=) and continuing damages (Rs. 2000/=
p.m.). The defendant appealed and that appeal is pending (notice of appeal on 5.2.87 and
petition on 16.3.87). The plaintitf also appealed (notice on 5.2.1987) against the par of the
judgment awarding him continuing damages at Rs. 2000/= p.m. This appeal is also
pending. On 6.2.87 i.e. the day after the defendant filed notice of appeal the plaintiff applied
for writ of ejectment. The defendant filed objections and asked for stay of execution
pending appeal on sutficient security being deposited. On 25.5.87 plaintiff's application for
writof ejectment pending appeal was allowed. On the same day writ was executed and the
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defendant evicted. On 2.6.87 the defendant moved the Courtof Appealinrevision to quash
the order of eviction and praying for an interim order restoring him to possession pending
final disposal of the application for revision. The Court of Appeal on 10.6.87 granted the
interim order. The plaintiff applied to the Supreme Court tor special feave to appeal. A stay
order was granted in respect of the Appeal Court intenm order. It was argued that under
section 761 of the C.P.C. the Court had no jurisdiction to entertain the application for wiit
because when it was filed the time allowed for appealing (60 days) from the judgment and
decree had not expired.

Held :

For the purposes of section 761 of the Civil Procedure Code the time allowed for appealing
from an appealable decree is 14 days being the time allowed for the giving of notice of
appeal. An appeal is preferred against such a decree upon the lodging of appeal within 14
days in terms of section 754 (3).

Per Atukcrale J. :

* Section 761 should not be construed in such a way as to lightly interfere with a decree
- holder’s right to reap the fruits of his victory as expeditiously as possibie Further itis the
notice of appeal that has now to be duly stamped and not the petitonotappeal . . .. . The
petition of appeal is exempt from stamp duty”.

Cases reterred to :

{1) Careem and another v. Amerasinghe 1 Sri Kantha Rep. 25
(2) Vithane v. Weerasinghe and another (1981) Sri L.R. 52

APPEAL from an order of the Court of Appeal.

Dr. HW. Jayewardene, Q.C. with E. Ratnayake. Miss T. Keenawinna and Harsha
Amerasekera for the Plaintiff - Appellant

P.A.D. Samarasekera, P.C. with W.D.D. Weerasinghe for the Defendant - Respondent.

Cur. adv. wult.

June 6, 1989
ATUKORALE, J.

This is an appeal arising out of an interim order made by the Coun of
Appeal restoring the detendant (who is the respondent (o this appeal) to
certain promises pending the tinal disposal of his applicationto revise the
order for his gjectment made by the District Couri in execution proceed-
ings pending appeal. The facts in so far as they are relevant tfor our
purposes are as follows. The plaintiff (who is the present appeliant) filed
action in the District Court seeking to eject the detendant from the
premises ¢n the basis that he was an overholding licensee. Atter trial the
learned District Judge held with the plaintiff and ordered the ejectment of
the defendant with damages in a sum of Rs. 5,000/= with continuing
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damages at Rs. 2,000/= per month. The judgment of the District Court
was pronounced on 19.1.1987. The defendant duly filed a notice of
appeal on 5.2.1987 in terms of s. 754 (3) of the Civil Procedure Code
(nhereinafter referredto asthe Code) and apetition of appealon 16.3.1987
in terms of s. 755 (3). This appeal of the defendant is still pending in the
Court of Appeal. The plaintiff himself filed a notice of appeal as well as a
petition of appeal on 5.2.1987 against that par of the decree awarding
him continuing damages at Rs. 2,000/= per month. This appeal of the
plaintitf is also pending in the Court of Appeal. Although in the course of
the present proceedings before the Court of Appeal a certain amount of
reliance appears to have been placed on the fact that on 5.2.1987 the
plaintiff had duly lodged an appeal it was conceded before us that this
appeal of the plaintiff would have no bearing on the question that arises
for our determination in this appeal before us. On 6.2.1987 i.e. the day
after the defendant filed the notice of appeal, the plaintiff instituted an
application for execution of the decree by the issue of a writ of ejectment
against the defendant. The defendant filed objections to this application
and asked that writ of ejectment be stayed pending appeal on sufficient
security being deposited. After inquiry the learned District Judge by his
order dated 25.5.1987 allowed the plaintiff's application for writ of
ejectment. On the very same day the writ was executed and the
defendant ejected from the premises by the Fiscal.On 2.6.1987 the
defendant filed an application in the Courts of Appeal (No. 614/87)
seeking, by way of revision “ to quash this order of the learned District
Judge and praying for aninterim order restoring him to possession of the
premises pending the final disposal of his revision application. The
motion for interim refief was taken up forargumenton 10.6.1387 onwhich
date, after hearing both parties, the Count of Appeal made order granting
the interimrelief prayed for by the defendant. Onthe same day the plaintiff
filed an applicationinthis Courtforspecialleave 1o appeal fromthe interim
order made by the Court of Appeal. On 12.6.1987 he obtained before a
single Judge in chambers an order staying the execution of the interim
order of the Court of Appeal until such time as the application for special
leave to appeal was supportedin Court. On 24.6.1987 this Court granted
special leave to appeal and also directed that the stay orderissued by the
single Judge in chambers be extended until the disposal of the appeal. It
is this appeal that has come up for hearing before us.

A perusal of the order of the Count of Appeal discloses that the basis
upon which it granted interim reliet to the defendant was the acceptance
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by it prima facie, of the submission advanced on behalf of the defendant
that the District Court had no jurisdiction to entertain the application for
writmadetoiton6.2.1987forthe reasonthatwhenitwasfiled onthat date
the time allowed for appealing from the judgment and decree of the
District Court (delivered on 19.1.1987) had not expired. t was urged on
behalf of the defendant inthe Court of Appeal (as well as before us) that
the time allowed for appealing from an appealable decree of the District
Court was 60 days, which is the period allowed for filing the petition of
appeal, and that s. 761 of the Code prohibited the institution by the
judgment - creditor or the entertainment by Count of an application for the
execution of such a decree before the expiration of 60 days from the date
of the decree or until such time as the petition of appeal was filed within
such period. Apparently the Court of Appealwas prime facie satisfied that
there was substance in this contention urged on behalf of the defendant.
It, however, made no final decision on this point.

Atthe hearing before usitwas contended by learned Queen's Counsel
appearing for the plaintiff that the time allowed for appealing from an
appealable decree is 14 daysfromthe date of the decree being the period
prescribed for the presentation of the notice of appeal and that an appeal
is preferred or lodged from a decree upon the giving of notice within this
period to the Court of first instance. We had the benefit of a full argument
on both sides relating to the point at issue between them and as such it
seems to me both expedient and necessary that we should decide this
point finally in this appeal.

S. 761 of the Code reads as follows :-

“No applicationfor execution of an appealable decree shall be insti-
tuted or entertained until after the expiry of the time aliowed for
appealing therefrom :

Provided, however, that where an appeal is preferred against such
a decree, the judgment - creditor may forthwith apply for execution of
such decree under the provisions of section 763."

Inthe instant case it is not denied that the judgment pronounced by the
learned District Judge on 19.1.1987 constituted an appealable decree.
The issue before us revolves on the correct construction of the words
“until after the expiry of the time allowed for appealig therefrom”i.e. from
the appealable decree and the words “where an appeal is preferred
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against such a decree” appearing in s. 761 reproduced above. In short
two questions arise for our determination, namely, when does the time
allowed for appealing from an appealable decree expire and when and
how is an appeal preferred against such a decree.

It may be useful at this stage to refer to and trace the history of the
legistation pertaining to execution of decrees pending appeal. The Civil
Procedure Code inforce as on 31.12.1973 immediately priorto the repeal
of Part VIl (including Chapter LIX relating to execution of decrees
pending appeal) by the Administration of Justice Law, No. 44 of 1973 -
hereinafter referred to as the 1973 Code for convenience - by s. 761
provided as follows:-

“Execution of a decree shall not be stayed by reason only of an
appeal having been preferred against the decree; but, if any applica-
tion be made for stay of execution of an appealable decree before the
expiry of the time allowed for appealing therefrom, the Court which
passed the decree may for sufficient cause order the execution to be
stayed:

Provided that no order shall be made under this section unless the
Court making it is satisfied -

This section read along with s. 763, as it stood then, which stipulated
that in the event of an application being made by the judgment-creditor
for execution of a decree which is appealed against, the judgment-debtor
shallbe made a respondent clearly showed that in so far as the judgment-
creditor was concerned there existed no restriction as to the time within
which he could institute an application for execution of an appealable
decree. itwas open to him to do so immediately upon the entering of the
decree - before the expiry of the time allowed for appealing or before the
filing of an application for stay of execution - even on the very day of the
pronouncementof the judgment. There existed no bartothe entertainment
of such an application. Nor was there a requirement that the judgment-
debtor should be made a party respondent to such an application. A
practical consequence of this legal position was that very frequently there
arose, immediately upon the judgment being delivered by the original
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Coun, a race between the judgment-creditor and the judgment-dabtor,
the former rushing to Court in an endeavour to obtain execution of the
decree before the latter could file in count an application for stay of
execution and vice versa. S.754(1) of the 1973 Code provided that every
appeal to the Supreme Court from a judgment, decree or order of any
original Court shall be made in the form of a written petition to it in the
name of the appellant and shallbe preferredto it as providedthereinatter.
An appeal had thus to be in the form of a written petition and had to be
preferred in the manner prescribed inthe relevant provisions subsequent
to s.754 (1). According to s.754 (2) the petition of appeal had to be
presented to the original Court within a period of 10 days in the case of
an appeal from the decree of a District Court, the period of 10 days being
computed as set out in that sub-section. If presented interms thereof the
court had to receive it and deal with it as stipulated in the subsequent
sections. If not so presented the coun had to refuse 1o receive it. When
the petition of appeal was received by the Court under that sub-section,
the ‘petitioner was required by s.756 (1) to give forthwith notice to the
respondentthat he would on a day to be specitied therein and, inthe case
of an appeal from a decree of the District Coun, within a period of 20 days
of the date of the delivery of the judgment or order, tender security for the
respondent’s costs of appeal and that he would deposit a sufticient sum
of money to cover the expenses of serving notice of appeal on the
respondent. If the security was accepted and the deposit made within the
period of 20 days, then the court must immediately issue notice of appeal
(together with a copy of the petition of appeal) for service on the
respondent through the Fiscal. Thereafter the court had to transmit the
petition of appeal with the papers and proceedings relevant to the appeal
to the Supreme Courl. Thus whilst s.755 and s. 758 (1) of the 1973 Code
prescribed the form of the petitions of appeal, s.754 (2) and s.756
prescribed the time and manner of preferring an appeal to the Supreme
Court. Thus, in my view, under the 1973 Code an appeal was preterred
against the judgment, decree or order of the District Court only upon
compliance with the aforesaid provisions.

There had, therefore, to be compliance with two time-limits before an
appeal could be held to have been preferred to the Supreme Coun,
namely, the presentation of the petition of appeal within 10 days as
required by s.754(2) and the furnishing of security and the making of the
deposit within 20 days as required by s.756 (1). Both such periods were
to be computed from the date when the decree or order appealed against
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was pronounced in the manner set out in those two subsections. Hence
a would-be appellant who complied initially with s.754(2) was allowed
time up to a total period of 20 days for compliance with s.756(1). It is only
when there has been compliance with both time-limits that notice of
appeal is ordered by Court to be served on the respondent. If there was
compliance with 5.754 (2), but ‘the petitioner’ failed or omitted to comply
with 5.756 (1), then ‘the petition of appeal’ must be held to have abated
and no further steps were necessary - 5.756(2). The scheme of the 1973
Code therefore shows that an appeal was preferredto the Supreme Court
only where there was due compliance with the steps enumerated by
sections 754(2) and 756(1) within the periods of limitation prescribed
therein. It is, therefore, my view that the words “before the expiry of the
time allowed for appealing” from the decree in s.761 of the 1973 Code
means and includes the period of 10 days allowed for presenting the
petition of appeal in terms of §.754(2) and, when there has been due
compliance therewith, the period of 20 days allowed for the furnishing of
security and the making of the deposit in terms of 5.756 (1). Where,
however, awould-be appellant fails to comply with the provisions of 5.754
(2), the time allowed for appealing would expire on the lapse of the period
of 10 days. These words cannot, in my view, be confined to mean only the
time prescribed for the presentation of the petition of appeal. If this was
the intentionof the legislature it could have been so expressed simply and
unequivocally by the use of the words “before the expiry of the time
allowed for presenting the petition of appeal” - words which, by way of
contrast, have been used in the proviso to $.755. It is also borne out by
5.756(3) which stipulated that when a petition of appeal has been
received under s.754(2) but ‘the pelitioner has failed 1o give the security
and to make the deposit as provided for by $.756(1), then ‘the petition of
appeal’ shall be held to have abated. This phraseology indicates that the
receipt of the petition of appeal by itself does not constitute an appeal.

Sections 753 to 778, including the aforementioned sections, of the
1973 Code were repealed by s.3(1) (b) of the Administration of Justice
Law, No. 44 of 1973, with effect from 1.1.1974. Chapter IV of this Law is
captioned APPEALS PROCEDURE and consists of sections 315 to 356,
which have been classified, inter atia, under the following sub-headings,
namely, Right of Appeal (sections 316 and 317); {Lodging of Appeals
(sections 31810 328); Pre-hearing Prceeedings (sections 32910 338) and
Hearing of Appeals (sections 33910 347)]. A distinction was drawnfor the
first time in regard to the right of appeal from judgments on the one hand
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orders on the other, of original Counts. S.318, appearing under the sub-
heading Lodging of Appeals, enacted that an appeal against a judgment
may be lodged by giving notice of appeal to the original Cournt within such
time and in the form and manner prescribed therein. Sections 320, 321,
322 and 323 set out the time (within 14 days), the manner and the form
of the lodging of the notice of appeal. Generally whilst s. 320 prescribed
the time, s.321 and s5.322 prescribed the manner and $.323 the form of
the notice of appeal. The notice had to be given within 14 days from the
date onwhichthe judgmentwas pronounced as computed in 5.320. it had
to be accompanied by security for the respondent’s costs of appeal or an
acknowledgment of waiver of security by the respondent or his registered
attorney and proof of service onthe respondent or such attorney of a copy
of the notice of appeal - 5.321. Section 323, providing for the form of the
notice of appeal, stipulated that it should contain the particulars pre-
scribed by rules of court, that it shouid be signed by the appellant or his
registered attorney and that it should be duly stamped. The rules of Court
- Supreme Court Appeals Procedure Rules, 1974, published in the
Gazette Extra-Ordinary dated 23.1.1974 - did not require the grounds of
appealto be specified inthe notice of appeal. S.330, appearing under the
sub-heading Pre-Hearing Proceedings, required the “appellant” 1o lodge
in triplicate in the Supreme Court written submissions in support of his
“appeal” with proof of service of a copy thereof on the respondent or his
registered attorney. If the “appellant” failed to do so his “appeal” was
deemed to have abated. It is relevant to note that the filing of written
submissions was a step in pre-hearing proceedings before the Supreme
Court subsequent to and independent of the lodging of the notice of
appeal in the original Court. It is a stage that was reached only after an
appeal had already been lodged. It presupposes the existence of an
appeal. Once the notice of appeal was accepted by the original Court all
further proceedings in the action (which would include execution pro-
ceedings) were stayed - s.325. An analysis of the above provisions ot the
Administration of Justice Law, No. 44 of 1973, shows that an appeal from
ajudgmentwas preferred by the lodging of a notice of appeal as provided
forins. 318 whereupon execution proceedings, if any, were automatically
stayed.

The 1973 Code which was repealed by s. 2 of the Administration of
Justice (Amendment) Law, No. 25 of 1975, with effect from 01.01.1976
was again revived and brought back into operation by virtue of the
provisions of sections 2, 3 and 4 of the Civil Courts Procedure (Special
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Provisions ) Law, No. 19 of 1977, which came into operation on
15.12.1977. The Civil Procedure Code (Amendment) Law, No. 20 of
1977, which also came into force on the.same date, by s. 109 repealed
sections 754 to 756 of the revived Code and substituted therefor 3 new
sections. It also repealed S. 761 of that Code and substituted] therefor a
new s.761 which | have reproduced at the beginning this judgment. Sub-
sections (1) and (2) of the new s. 754 retained the distinction between
judgments and orders introduced by the said Law No. 44 of 1973. Sub-
section (3) of this new section made provision for the lodging of an appeal
to the Supreme Court {(now to the Court of Appeal) from the judgment or
decree of an original Court within such time and in the form and manner
thereafter provided. Although cast in different phraseology this sub-
section is substantially the same as s. 318 of LLaw No. 44 of 1973. In my
view it embodied the concept introduced by the latter section of preferring
an appeal by the lodging of a notice of appeal. Sub-section (4) of this new
s. 754 and sub-sections (1) and (2) of the new s. 755 of the present Code
stipulating the time within which and the form and manner in which the
notice of appeal has to be presentedto the original court are identical with
the corresponding provisions of Law No. 44 of 1973 and the rules of Court
made thereunder. As under those rules of Count, thereis,unders. 755 (1),
no requirement that the notice of appeal should contain the grounds of
appeal. Thus s. 754(2) and (3) of the present Code in effect did away with
the provisions contained in the 1973 Code for the preferring of an appeal
by way of, lirstly, presenting a petition of appeal within 10 days and,
secondly, furnishing security and making a deposit within 20 days. If s.
754(3) and (4) and s. 755 (1) and (2) of the present Code stood by
themselves, adopting and embodying as they doin almost identicalterms
the corresponding position under Law No. 44 of 1373 and the rules made
thereunder, it would appear 10 be quite clear that an appeal to the
Supreme Court (now to the Coun of Appeal) has to be preferred by
lodging the notice of appealto the original Court within 14 days of the date
of delivery of the judgment or decree. Thenthere can be no doubtthat the
expression ‘until after the expiry of the time allowed for appealing’ from
the decree canbutonly mean until atterthe expiry of 14 days fromthe date
of the decree. If withinthis period an appeal s preferred by the judgement-
debtor by duly giving notice of appeal, then the judgment-creditor is
entitled, in terms of the Proviso to s, 761, to apply forthwith (even betore
the expiry of the 14 days) for execution of the decree. Has this legal
position in any way been altered by the provisions contained in's. 755 (3)
of the present Code requiring every appellant to present to the original
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court within 60 days from the date of the judgment or decree appealed
against a petition of appeal setting out, inter alia, the grounds of objection
to such judgment or decree? It was argued before us by learned
President's Counsei appearing for the defendant that the filing of the
petition of appeal constituted an essential step inthe process of preferring
an appeal, a process which is incomplete until and unless the petition is
filed. The grounds of appeal setout in the petition of appeal, it was urged,
formed the essence and soul of an appeal. A decree, learned President's
Counsel maintained, became a decree appealed against only when both
the notice of appeal as well as the petition of appeal were filed in
compliance with ihe relevant sections. it was thus his contention that in
the instant case as the period of 60 days had not lapsed and no petition
ot appeal had still been filed, the time allowed for appealing from the
decree of the District Court had not expired nor had an appeal been
preferred therefrom at the time the application tor execution was made.
As the application had thus been made in contravention of the statutory
bars imposed by s. 761, not only was its institution bad in law but also the
court had no jurisdiction to entertain the same and as such the proceed-
ings and the order made in pursuance thereof were a nullity.

it is doubtless correct, as submitted by learned President’s Counsel,
that under the present Code the petition of appeal is required to set out
the grounds of appeal and that itis upon its presentation that the original
court has to forward along with it, all the relevant papers and proceedings
to the Court of Appealwhereuponthe Registrar hasto number the petition
and enter the same in the Register of Appeals and to notify the same to
the parties concerned, vide s. 756 (1). The position was different under
the corresponding section—s. 329 (1) —of Law No. 44 of 1973 according
to which it was on the receipt of the notice ot appeal (lhere being no
provisionthereunderiorthe filing of a petition of appeal) thatthe Registrar
had to number the same and enter it in the Register of Appeals and to
notify the pariies concerned of the same. However upon a close and
careful scrutiny of the relevant sections of the present Code both by
themselves and in the light of the statutory changes that had preceded
them and which | have outlined earlier, | have formed the view that in
ascertaining, for the purposes of 5.761, the time allowed for appealing
from the decree and whether an appeal had been preterred therefrom,
regard must be had solely to the lodging of the notice of appeal and not
to the filing of the petition of appeal. In my view the plain and natural
meaning of the simple and clearlanguage inwhich s.754(3) ot the present
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Code is couched can admit of no doubt that an appeal is lodged or
preferred upon the due presentation of the notice of appeal as stipulated
therein. As pointed out by me aiready this was the positionunder Law No.
44 of 1973 which effected a clear and distinct change from that which
prevailed under the 1973 Code. Moreover no valid reason had been
adduced on behalf of the defendent as to why the legislature should have
extended the time allowed for appealing from 20 days under the 1973
Code and 14 days underLaw No. 44 of 1973 to as much as 60 days under
the present Code as urged by learned President’s Counsel. Nor is there
any cogent reason for depriving a judgment-creditor or decree-holder of
the right and opportunity of initiating execution proceedings for a period
which, upon the contention of learned President’s Counsel, may extend
to as long as 60 days. S.761 should not be construed in such a way as
to lightly interfere with a decree-holder’s right to reap the fruits of his
victory as expeditiously as possible. Further it is the notice of appeal {that
has now to be duly stamped and not the petition of appeal] as under the
1973 Code. The petition of appeal is now exempt from stamp duty. A
failure to present the notice of appeal in conformity with s. 754 (4) of the
present Code debars the court from receiving it. But no such sanction
seems to attach to the faifure to file the petition of appeal within 60 days.
Nor is the appellate court in deciding an appeal confined to the grounds
of objection set down in the petition of appea! — s.758(2). These facts
indicate that the present Code attaches much more significance and
emphasis to the notice of appeal than the petition of appeal. The
provision contained in s,765 of the present Code enabling the Court of
Appeal to admit and entertain, in certain circumstances, a petition of
appeal from adecree of the originai court although the provisions of s.754
reiating to the lodging of a notice of appeal have not been observed
postulates that the lodging of a notice of appeal in terms of 5.754 is
tantamount to the filing of an appeal. All these facts and circumstances
show unmistakably that the normal and regular appeal is by way of
lodging a notice of appeal under s.754.

Learned Presidentis’s Counselrelied much onthe decision of the Court
of Appeal in Careem and another v. Amerasinghe (1) to suppont his
contention. In that case the Court of Appeal observing that the process
of appealing now involved two stages, namely the first stage of giving
notice of appeal and the second stage of [the filing of the petition of
appeal,] held that there was no warrant in the language used ins.761 to
restricting the time aliowed for appealing to the first stage i.e. the giving
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of notice of appeal within 14 days. The Cour held that according 1o the
scheme of the present Code an appeal was preferred only upon the filing
of the petition of appeal. In reaching this conclusion the Court relied on
cartain observations of Wanasundera J. in the judgment of the Supreme
Countin Vithane v. Weerasinghe and another (2). These observations of
Wanasundera J. pertaining to the provisions relating to appeal were
made not in reference to the point arising for our consideration in the
instant case but in connection with the objection taken in that case that
the petition ot appeal not having been filed within 60 days the appeal was
bad as being out of time, an objection which was raised in and upheld by
the Court of Appealwhich made order abatingthe appeal onthe basis that
it was powerless to grant any relief. So that the primary, if not sole,
guestion to which Wanasundera J. addressed his mind was in regard to
the nature of the scope and extent of the power of the Count of Appeal to
grant relief, under s. 759(2), for lapses on the part of an appellant in
complying withthe provisions pertaining to appeals. He held thatits terms
were wide enough to cover a case of non-compliance with the second
stage of the appellate procedure and that s. 765 which empowered the
Court of Appeal to admit and entertain an appeal notwithstanding tapse
of time had no application to such a non-compliance and was limited only
tothe first stage. The Supreme Count held thatthe Courl of Appealinsuch
a case had the power to grant relief and was not obliged to abate the
appeal as erroneously held by it. There are in the judgment of Wanasun-
dera J. clear expressions which in fact support the position contended for
by learned Queen's Counsel for the plaintift in the instant case. For
instance inthe second paragraph itself of his judgment Wanasundera J.,
referring to the Civil Procedure Code (Amendmenti) Law, No. 20 of 1977,
states:

“t now provides, in the first instance, for lodging an appeal by
notice of appeal within 14 days of the date of judgment.” (the
emphasis is added).

Again at page 56 in reference to sections 754 and 756 of the present
Code he states:

“The time limits in these two sections are in respect of, tirst the
lodging of the appeal by giving notice of appeal and, second the
filing of an application for leave to appeal.” (Emphasis is added).

Viewed in the light and context of the matter that arose for decision of
the Supreme Court in that case and the passages quoted by me above,
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I am of the opinion that when Wanasundera J. in the course of his
judgment used expressions such as “the present provisions relating to
appeals” and ‘the appeliate procedure which obtains today” and “the
process of appealing involving two stages” they cannot in any way be
taken to have any relevance on the point arising for our consideration in
the instant appeal. These expressions have been used by him in the
course of any analysis of the entire pre-hearing appellate procedure from
the stage of presenting the notice of appeal up to the stage of filing of the
petition of appeal under the present Code and the stage of the lodging of
written submissions in the Supreme Court under Law No. 44 of 1973
which he observed was, in this respect, the forerunner of the appellate
procedure obtaining today under the present Code. In the circumstances
I am, with respect, unable to agree that the judgment of Wanasundera
J. in Vithane v. Weerasinghe and Another (supra) is of much assistance
in the determination of the question before us. | am of the view that the
decision of the Court of Appeal in Careem and Another v. Amerasinghe
(supra) in so far as it holds that under s. 761 of the present Code no
application for the executionof an appealable decree can be instituted by
a judgment-creditor or entertained by a court until after the expiration of
60 days (whichis the time allowed for filing the petition of appeal) and that
an appeal is preferred against such a decree not upon the giving of notice
of appeal within 14 days interms of 5.754 (3) buf upon the giving of such
notice and the filing of the petition of appeal within 60 days as required by
s. 755(3) iswrong and mustbe overruled. theld that for purposes of s. 761
the time allowed for appealing trom an appealatle decree is 14 days (the
time altowed for the giving of notice of appeal) and that an appeal is
preferred against such a decree upon the lodging of the notice of appeal
within 14 days in ierms of s.754(3).

In view of the above finding | do rot think it necessary to refer to or
consider the other matters urged on behalf of the [plaintiff by iearned]
Queen’s Counsel such as, for instance, whether upon the facts and
circumstances of this case the revisionary powers of the Court of Appeal
could be invoked or exercised for the grant of interim relief of the nature
_sought for by the defendant is this case and whether it was open to the
defendant to raise, for the first tire in the Court of Appeal, the question
of the competericy of the District Coun to entertain an application for
execution without having raised the same atthe inquiry betore the District
Court.



84 Sri Lanka Law Reponts [1990] 1 S L.R.

For the above reasons the appeal is allowed, the order of the Court of
Appeal dated 10.6.1987 is set aside and the Application in Revision (No.
614/87) pending inthe Court of Appealis dismissed. The Coun of Appeal
is also directed to accelerate the hearing of both appeals against the
judgment and decree of the Jearned District Judge dated 19.1.1987. The
plaintiff will be entitled to costs of this appeal fixed at Rs. 2100.

H. A. G. DE SILVA, J. - | agree.
BANDARANAYAKE, J. - | agree.

Interim Order of Court of Appeal set aside.
Application in Revision dismissed.



