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BROOKE BOND (CEYLON) LIMITED
v.

GUNASEKERA

SUPREME COURT.
ATUKORALE, J., H A G. DE SILVA, J. AND BANDARANAYAKE, J. 
S.C. APPEAL No. 40/87; - C.A. APPLICATION No. 614/87 ; - 
D.C. MT. LAVINIA 2281/ RE.

OCTOBER 18. 1988 & JANUARY 18, 19, AND 20, 1989

Execution proceedings - Appeal - Execution pending appeal - Interim order of restoration 
after execution - Jurisdiction to entertain application for writ before expiry of time limit for 
appeal or until filing of petition of appeal - Time allowed for appeal - Civil Procedure Code, 
sections 761, 763, 754 (3), 755 (3).

The Plaintiff - appellant sued the defendant for ejectment from certain premises on the 
basis that he was an overholding licensee. After trial judgment was entered on 19.1.1987 
for plaintiff in ejectment, damages (Rs. 5000/=) and continuing damages (Rs. 2000/= 
p.m.). The defendant appealed and that appeal is pending (notice of appeal on 5.2.87 and 
petition on 16.3.87). The plaintiff also appealed (notice on 5.2.1987) against the part of the 
judgment awarding him continuing damages at Rs. 2000/= p.m. This appeal is also 
pending. On 6.2.87 i.e. the day after the defendant filed notice of appeal the plaintiff applied 
for writ of ejectment. The defendant filed objections and asked for stay of execution 
pending appeal on sufficient security being deposited. On 25.5.87 plaintiff's application for 
writ of ejectment pending appeal was allowed. On the same day writ was executed and the
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defendant evicted. On 2.6.87 the defendant moved the Court of Appeal in revision to quash 
the order of eviction and praying for an interim order restoring him to possession pending 
final disposal of the application for revision. The Court of Appeal on 10.6.87 granted the 
interim order. The plaintiff applied to the Supreme Court for special leave to appeal. A stay 
order was granted in respect of the Appeal Court interim order. It was argued that under 
section 761 of the C.P.C. the Court had no jurisdiction to entertain the application for writ 
because when it was filed the time allowed for appealing (60 days) from the judgment and 
decree had not expired.

Held :

For the purposes of section 761 of the Civil Procedure Code the time allowed for appealing 
from an appealable decree is 14 days being the time allowed for the giving of notice of 
appeal. An appeal is preferred against such a decree upon the lodging of appeal within 14 
days in terms of section 754 (3).

Per Atukcrale J. :

" Section 761 should not be construed in such a way as to lightly interfere with a decree 
- holder's right to reap the fruits of his victory as expeditiously as possible Further it is the
notice of appeal that has now to be duly stamped and not the petition ol appeal...........The
petition of appeal is exempt from stamp duty".

Cases referred to :

(1) Careem and another v. Amerasinghe 1 Sri Kantha Rep. 25
(2) Vithane v. Weerasinghe and another (1981) Sri L.R. 52

APPEAL from an order of the Court of Appeal.

Dr. H.W. Jayewardene, O.C. with E. Ratnayake. Miss T. Keenawinna and Harsha 
Amerasekera for the Plaintifl ■ Appellant
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Cur. adv. vult.

June 6, 1989
ATUKORALE, J.

This  is an appea l a ris ing  out o l an in terim  o rder m ade by the C ourt ot 
A ppea l res to ring  the  d e fendan t (w ho is the respondent to th is appeal) to 
ce rta in  p rom ises pend ing  the final d isposa l ot his app lica tion  to revise the 
o rd e r fo r his e jectm ent m ade by the  D istrict C ourt in execu tion  p ro cee d ­

ings pend ing  appea l. The facts  in so fa r as they are re levan t for our 

purposes  are as fo llow s. The p la in tiff (who is the presen t appellan t) filed 
action  in the  D istrict C ou rt seeking  to e ject the d e fendan t from  the 
p rem ises on  the basis that he w as an o verho ld ing  licensee. A fte r tria l the 
lea rned  D istrict Judge  held w ith  the p la in tiff and o rdered  the e jectm ent of 
the  d e fendan t w ith  dam ages in a sum  of Rs. 5 ,000/=  w ith  continu ing
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d am ag es  at Rs. 2 ,000 /=  p e r m on th . The  jud gm e n t of the  D istric t C ou rt 
w as  p ro n o u n ce d  on  19 .1 .1987. The  d e fe n d a n t du ly  filed  a notice  of 
appea l on 5 .2 .19 87  in te rm s  of s. 754  (3) o f the  C ivil P rocedure  C ode  
(he re ina fte r re fe rred  to  as the  C ode) and a pe titio n  of a ppea l on  16 .3 .1987  
in te rm s of s. 755  (3). T h is  a ppea l o f the  d e fe nd a n t is still p en d ing  in the 
C ourt o f A ppea l. The  p la in tiff h im se lf filed  a no tice  of appea l as w e ll as a 
petition  o f a ppea l on  5 .2 .1 9 8 7  aga in s t th a t part o f the  d ecree  a w ard ing  
h im  co n tin u ing  d a m a g e s  at Rs. 2 ,00 0 /=  p e r m onth. Th is  a ppea l of the  
p la in tiff is a lso p en d ing  in the  C ou rt of A ppea l. A lth ou g h  in the  co urse  of 

the  p re sen t p ro cee d in gs  be fo re  the  C ou rt o f A p pe a l a ce rta in  am oun t of 
re liance  a pp ea rs  to  have  been  p la ced  on  th e  fa c t th a t on  5 .2 .19 87  the  
p la in tiff had d u ly  lodged  an a pp ea l it w as  co nce de d  be fo re  us tha t th is 
appea l o f the  p la in tiff w o u ld  have  no bea ring  on the q ue stion  th a t a rises 
fo r o u r d e te rm ina tion  in th is  a ppea l be fo re  us. O n 6 .2 .1 9 8 7  i.e. the  day 

a fte r the  d e fe nd a n t filed  the  notice  o f appea l, the  p la in tiff ins titu ted  an 
app lica tion  fo r execu tion  of the  d ecree  by the  issue of a w rit o f e jectm en t 
aga inst the  de fe nd a n t. The  de fe nd a n t filed  o b je c tio n s  to th is  a pp lica tion  
and asked th a t w rit of e je c tm en t be s ta yed  p en d ing  appea l on  su ffic ien t 
security  be ing  d epos ited . A fte r inqu iry  the  lea rned  D istric t Judge  by his 
o rder da ted  25 .5 .1 98 7  a llow ed  the  p la in tiff’s app lica tion  fo r w rit of 

e jectm ent. O n  the ve ry  sam e d ay  the  w rit w a s  e xecu ted  and the  
de fe nd a n t e je c te d  fro m  the  p re m ise s  by the F isca l.O n  2 .6 .19 87  the  
de fe nd a n t filed  an a pp lica tion  in the  C ourts  of A p pe a l (No. 614/87) 
seeking , by w ay  of rev is ion  “ to  q ua sh  th is  o rd e r of the  lea rned  D istrict 
Judge  and p ra y in g  fo r an in te rim  o rd e r res to rin g  h im  to posse ss io n  o f the 

p rem ises pend ing  the  fina l d isp osa l of h is rev is ion  a pp lica tion . The 
m otion  fo r in te rim  re lie f w as  ta ken  up  fo r a rg um en t on 10 .6 .1987  on  w h ich  
date, a fte r hearing  bo th  parties , the  C ourt of A ppea l m ade o rd e r g ran ting  

the  in terim  re lie f p rayed  fo r by the  d e fe nd a n t. On the  sam e  day the p la in tiff 
filed  an a pp lica tion  in th is  C ou rt fo r sp ec ia l leave to appea l from  the  in terim  
o rder m ade by the  C ourt of A ppea l. On 12.6 .1987  he ob ta ine d  befo re  a 

s ing le  Judge  in ch a m b e rs  an o rd e r s tay ing  the  execu tion  of the in terim  

o rder of the  C ourt of A p pe a l until such  tim e  as the a pp lica tion  fo r specia l 
leave to appea l w as  su pp orte d  in C ourt. O n 2 4 .6 .1 98 7  th is  C ourt g ran ted  

specia l leave to appea l and a lso d irec ted  that the  stay o rd e r issued by the 
sing le  Ju dg e  in c h a m b e rs  be exten de d  until the  d isp osa l of the appea l. It 

is th is  appea l th a t has com e  up fo r hea ring  be fo re  us.

A perusa l of the  o rd e r of the C ourt o f A ppea l d isc lo ses  tha t the basis 

upon w h ich  it g ra n te d  in te rim  re lie f to the d e fe n d a n t w as the  accep tance
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by it prima facie, of the  subm iss ion  advanced on behalf of the defendant 
tha t the D istrict C ourt had  no ju risd ic tion  to  enterta in  the app lica tion  for 

writ m ade to it on 6 .2 .1987  fo r the  reason that w hen  it w as  filed  on that date 
the tim e  a llow ed  fo r appea ling  from  the judgm ent and decree  of the 
D istric t C ou rt (de live red  on 19.1.1987) had not expired. It w as  urged on 
behalf o f the  d e fendan t in the  C ourt of A ppeal (as w ell as before  us) that 
the  tim e  a llow ed  fo r appea ling  from  an appea lab le  decree of the D istrict 
C ourt w as  60 days, w h ich  is the period a llow ed fo r filing the petition  of 
appea l, and  tha t s. 761 of the C ode proh ib ited  the institu tion  by the 
jud gm e n t - c red ito r o r the ente rta inm ent by C ourt o f an app lica tion  fo r the 
e xecu tion  o f such  a decree  before  the exp ira tion  of 60 days from  the date 
of the decree  or until such tim e as the petition  of appea l w as filed w ith in  
such  period . A pparen tly  the C ourt of Appeal w as  prime facie sa tisfied  that 
the re  w as  substance  in th is  con ten tion  urged on behalf of the defendant. 
It, how ever, m ade no final decis ion  on th is  point.

At the  hearing  be fo re  us it w as  contended  by learned Q u een 's  C ounsel 
app ea rin g  fo r the p la in tiff that the tim e a llow ed fo r appea ling  from  an 
a pp ea lab le  d ecree  is 14 days  from  the date  of the decree  being the period 
p re scrib ed  fo r the  p resen ta tion  of the notice of appea l and that an appeal 
is p re fe rred  o r lodged from  a decree  upon the g iv ing  of notice w ith in  this 
period  to  the C ourt o f first instance. W e had the benefit of a fu ll a rgum ent 
on  bo th  s ides re la ting  to the po in t at issue betw een  them  and as such it 
seem s to m e both  exped ien t and necessary that w e should  decide  this 

po in t fina lly  in th is  appeal.

S. 761 of the  C ode reads as fo llow s

"N o app lica tion  fo r e xecu tion  of an appea lab le  decree  shall be ins ti­
tu ted  o r en te rta ined  until a fte r the expiry of the tim e a llow ed for 
appea ling  th e re fro m  :

P rovided, how ever, that w here  an appea l is p re ferred  against such 
a decree , the judgm ent - c red ito r m ay fo rthw ith  apply fo r execu tion  of 
such  decree  under the p rovis ions of section 7 63 .”

In the  instan t case  it is not den ied  that the judgm ent p ronounced  by the 
lea rned  D istrict Judge on 19.1 .1987 constitu ted  an appea lab le  decree. 
The issue be fo re  us revo lves on the co rrect construction  of the w ords 

"until a fte r the exp iry  of the tim e a llow ed for appea lig  th e re fro m ” i.e. from  

the  a pp ea la b le  decree  and the w ords “w here  an appeal is pre ferred
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against such  a d ecre e " app ea rin g  in  s. 761 rep roduced  above. In short 
tw o questions  a rise  fo r  o u r de te rm ina tion , nam ely, w h e n  does  the  tim e  
a llow ed fo r app ea lin g  from  an a pp ea lab le  decree  exp ire  and  w he n  and 
how is an appea l p re fe rred  a ga ins t such  a decree .

It m ay be usefu l at th is  s tage  to re fe r to  and  trace  the  h is to ry  of the  
leg is la tion perta in ing  to  execu tion  of d ec ree s  pend ing  appea l. The  C ivil 
P rocedure C ode  in fo rce  as on  3 1 .1 2 .19 73  im m ed ia te ly  p rio r to  the  repeal 
of Part V III (inc lud ing  C ha p te r LIX re la ting  to execu tion  of d ecrees 
pending appea l) by the A d m in is tra tio n  of Justice  Law , No. 44 of 1973 - 
here ina fte r re fe rred  to as the  1973 C ode  fo r co nve n ien ce  - by s. 761 
provided as fo llo w s:-

“ E xecution  of a d ecree  shall not be s tayed  by reason  o n ly  of an 
appea l having  been  p re fe rred  aga inst the  decree ; but, if any a p p lic a ­
tion be m ade fo r s tay o f e xecu tion  of an a pp ea la b le  d ecree  be fo re  the  
expiry of the  tim e  a llow ed  fo r a ppea ling  th e re fro m , the  C ourt w h ich  
passed the d ecree  m ay fo r su ffic ien t cause  o rd e r the  execu tion  to  be 

stayed:

P rovided  tha t no o rd e r sha ll be m ade  u nd er th is  section  un less  the  
C ourt m aking  it is sa tis fied  -

(a )  ....
(b ) .....
(c )  ....

This section  read a long  w ith  s. 763, as it s tood then , w h ich  s tipu la ted  
that in the even t of an app lica tion  b e ing  m ade by the  ju d g m e n t-c re d ito r 

for execution  of a d ecree  w h ich  is app ea le d  aga inst, the  ju d g m e n t-d e b to r 

shall be m ade a responden t c lea rly  show ed  that in so fa r as the  jud gm e n t- 

c red itor w as  co nce rn ed  there  ex is ted  no restric tion  as to the  tim e  w ith in  
w hich he cou ld  ins titu te  an app lica tion  fo r execu tion  of an a pp ea lab le  

decree, it w a s  open  to h im  to do  so im m e d ia te ly  upon the en te ring  of the 
decree - be fo re  the  e xp iry  of the  tim e  a llow ed  fo r a pp ea ling  o r be fo re  the  

filing of an a pp lica tion  fo r s tay of e xecu tion  - even  on the ve ry  day of the  
pronouncem ent of the jud gm e nt. There  exis ted  no bar to the  e n te rta inm ent 

of such an app lica tion . N or w as  there  a req u irem en t tha t the  jud gm e n t- 
debtor shou ld  be m ade a p a rly  resp on de n t to  such  an app lica tion . A 

practical conse qu en ce  of th is  legal pos ition  w as  tha t very freq ue n tly  there  

arose, im m edia te ly  upon  the  ju d g m e n t be ing  d e live red  by the  o rig ina l
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C ourt, a race be tw een  the judgm ent-c red ito r and the  judgm ent-dab tor, 
the  fo rm er rush ing to  C ourt in an endeavour to  obta in  execution  of the 
decree  be fo re  the  la tter could  file  in court an app lica tion  fo r stay of 
execu tion  and  vice versa. S .754(1) of the  1973 C ode provided that every 
appea l to  the  S uprem e C ourt from  a judgm ent, decree  or o rder of any 
o rig ina l C ourt shall be  m ade in the  fo rm  of a w ritten  petition  to it in the 
nam e of the appe llan t and shall be p re ferred  to it as p rovided there inafter. 
An  appeal had thus to be in the  fo rm  of a w ritten  petition  and had to be 
p re fe rred  in the m anner p rescribed  in the  re levant p rovis ions subsequent 
to  s .754 (1). A ccord ing  to s.754 (2) the petition  of appeal had to be 
p resen ted  to  the o rig ina l C ourt w ith in  a period  of 10 days in the case of 
an appea l from  the decree  of a D istrict C ourt, the  period  of 10 days being 
co m p u te d  as set out in that sub-section . If p resen ted  in te rm s thereo f the 
court had  to  rece ive  it and  deal w ith  it as s tipu la ted  in the subsequent 
sections. If not so p resen ted  the  court had to refuse to receive it. W hen 
the  petition  of appea l w as rece ived  by the C ourt under that sub-section, 
the  ‘p e titio n e r- w as required by s.756 (1) to  g ive fo rthw ith  notice to  the 
responden t tha t he w ou ld  on a day to be specified  there in  and, in the case 
o f an appea l from  a d ecree  of the D istrict C ourt, w ith in  a period  of 20 days 
of the  da te  of the de livery  of the  judgm ent or o rder, te nd e r security fo r the 
re sp o n d e n t’s costs of appeal and that he w ou ld  deposit a su ffic ien t sum 
of m oney to  co ve r the expenses of se rv ing  notice of appeal on the 
respondent. If the  security  w as accep ted  and the deposit m ade w ith in  the 
period  of 20 days, then  the court m usl im m edia te ly  issue notice of appeal 
(toge the r w ith  a copy of the petition  of appeal) for service on the 
respondent th rough  the Fiscal. T he rea fte r the court had to transm it the 
pe tition  of appea l w ith  the  papers and p roceed ings re levant to the appeal 
to  the  S uprem e C ourt. Thus w h ils t s.755 and s. 758 (1) of the 1973 Code 
p rescribed  the form of the pe titions of appeal, s.754 (2) and s.756 
p rescribed  the time and manner of p re ferring  an appea l to the Suprem e 
C ourt. Thus, in m y view , und e r the 1973 C ode an appea l w as preferred 
aga inst the  judgm ent, decree  or o rder of the D istrict C ourt only upon 

co m p lia nce  w ith  the a foresa id  provis ions.

The re  had, the re fo re , to  be com p liance  w ith  tw o tim e-lim its  before  an 

appea l co u ld  be held to  have been p re ferred  to the S uprem e Court, 
nam ely, the p resen ta tion  of the  petition  of appea l w ith in  10 days as 
requ ired  by s .754(2) and the fu rn ish ing  of security  and the m aking of the 
d ep os it w ith in  20 days as requ ired  by s.756  (1). Both  such periods were 
to  be com p ute d  from  the date  w hen  the d ecree  o r o rder appea led  against
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w as p ro no un ced  in the  m an ne r set ou t in  th ose  tw o  subsections. H ence  
a w ou ld -be  appe llan t w ho  co m p lie d  in itia lly  w ith  s .754(2) w as  a llow ed  
tim e up to  a to ta l period  of 20 days fo r co m p lia nce  w ith  s .756(1 ). It is on ly 
w hen  there  has been  co m p lia nce  w ith  bo th  tim e-lim its  th a t notice of 
appeal is o rd e re d  by C ourt to  be  se rve d  on  the responden t. It there w as  
co m p lia nce  w ith  s .7 54  (2), but ‘the  p e titio n e r' fa ile d  o r o m itte d  to com p ly  
w ith  s .7 56  (1), th en  th e  p e tition  of a p p e a l’ m ust be held  to  have aba ted  
and no fu rth e r s te ps  w ere  nece ssa ry  - s .756(2 ). T he  schem e of the  1973 
C ode th e re fo re  show s tha t an  a ppea l w as p re fe rred  to  the S u pre m e  C ourt 

on ly  w he re  th e re  w as  due co m p lia nce  w ith  the  s te ps  enu m e ra te d  by 
sections 754(2) and 756(1 ) w ith in  th e  periods of* lim ita tion  p re scrib ed  
there in . It is, th e re fo re , m y v iew  th a t the  w o rd s  “be fo re  the  exp iry  of the 
tim e a llow ed  fo r a p p e a lin g ” from  the  d ecree  in s.761 o f the 1973 C ode  
m eans and  inc ludes the  p e rio d  of 10 days  a llow ed  fo r p re se n tin g  the  

pe tition  of appea l in te rm s o f s .754(2 ) and, w he n  there  has been  due 
com p liance  th e rew ith , the  p erio d  of 20 d a ys  a llow ed  fo r the  fu rn ish in g  of 

security  and the  m ak ing  o f the d ep os it in te rm s of s .7 56  (1). W here , 
how ever, a w o u ld -be  a pp e llan t fa ils  to  co m p ly  w ith  the  p ro v is io n s  of s.754  
(2), the tim e  a llow ed  fo r a pp ea lin g  w ou ld  exp ire  on  the  lapse  of the period  
of 10 days. T he se  w ords  ca nn o t, in m y v iew , be co n fin ed  to m ean  o n ly  the 

tim e p re scrib ed  fo r the  p re se n ta tio n  of the  pe tition  of appea l. If th is  w as 

the in ten tion  o f the leg is la tu re  it co u ld  have  been  so e xp resse d  s im p ly  and 
u nequ ivoca lly  by the  use  of the w o rd s  “be fo re  the  exp iry  of the  tim e 
a llow ed fo r p re sen ting  the  p e tition  of a ppea l" - w o rds  w h ich , by w ay  of 
contrast, have bee n  used  in th e  p rov iso  to  s .755 . It is a lso  borne  out by 

s.756(3) w h ich  s tip u la ted  tha t w hen  a p e tition  of a ppea l has been 
rece ived  u n d e r s .754(2 ) but ‘the  p e titio n e r’ has fa iled  to  g ive  the  security  

and to m ake the  d ep os it as p rov ided  fo r by s .756(1 ), then  ‘the  pe tition  of 

a ppea l’ sha ll be held  to  have  aba ted . Th is  p h ra se o lo g y  ind ica tes that the 
receipt of the pe titio n  o f a ppea l by itse lf d oe s  not co ns titu te  an appea l.

S ections 753 to 778 , inc lud ing  the  a fo re m e n tio n e d  se ctions, o f the 

1973 C ode w e re  repea led  by s .3 (1) (b) of the  A d m in is tra tio n  of Justice  
Law, No. 44 of 1973, w ith  e ffec t from  1 .1 .1974. C h a p te r IV o f th is  Law  is 

cap tioned  A P P E A LS  P R O C E D U R E  and  cons is ts  of sec tions  315  to 356, 

w hich have bee n  c lass ifie d , in ter a lia , under the  fo llo w in g  sub-head ings , 

nam ely, R ight of A ppea l (sec tions  316  and 317); [Lodg ing  of A ppea ls 
(sections 318 to 3 28 ); P re -h ea rin g  P rce ee d ing s  (sec tions  329 to 338) and 
H earing  of A p pea ls  (sec tio ns  339  to 347)]. A d is tin c tion  w as  d ra w n  fo r the 

first tim e in regard  to  the  right of a ppea l from  ju d g m e n ts  on  the one  hand
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orders  on the  o ther, o f o rig ina l C ourts. S .318, appearing  under the su b ­
head ing  Lodg ing  of A ppea ls, enacted  that an appea l aga inst a judgm ent 
m ay be lodged by g iv ing  notice of appea l to the o rig inal C ourt w ith in  such 
tim e  and in the fo rm  and m anner p rescribed  therein . S ections 320, 321, 
322 and 323 set ou t the  tim e (w ith in  14 days), the  m anner and the form  
of the lodg ing  of the  notice  of appeal. G enera lly  w h ils t s. 320 prescribed 
the tim e, s.321 and s.322 p rescribed  the  m anner and s.323 the form  of 
the  notice  of appea l. The notice had to be g iven w ith in  14 days from  the 
da te  on w h ich  the judgm ent w as p ronounced  as com puted  in s.320. It had 
to be  a ccom pan ied  by security  fo r the respondent's  costs  of appeal or an 
a ckno w le dg m e n t of w a ive r of security  by the respondent o r his reg istered 
a tto rney and proof o f serv ice  on  the respondent o r such  a tto rney of a copy 
of the  notice  of appea l - s .3 2 1 . Section  323, p rovid ing  for the fo rm  of the 
notice  of appea l, stipu la ted  that it shou ld  conta in  the particu la rs  p re ­
scribed  by rules of court, that it should be s igned by the appellant or his 
reg is te red  a tto rney and that it should  be duly stam ped. The rules of Court 
- S uprem e  C ourt A ppea ls  P rocedure R ules, 1974, pub lished  in the 
G aze tte  E xtra -O rd ina ry  dated  23 .1 .1974 - d id  not require  the g rounds of 
appea l to  be specified  in the notice of appeal. S .330, appearing  under the 
sub -he ad ing  P re -H earing  Proceedings, required  the “appellan t" to lodge 
in tr ip lica te  in the S uprem e C ourt w ritten  subm iss ions in support of his 
“a ppea l" w ith  p roof of service of a copy thereo f on the respondent o r his 
reg is te red  a tto rney. If the  “appe llan t” fa iled  to  do so his “appea l" was 
d ee m e d  to have abated. It is re levant to note that the filing  of w ritten  
su bm iss io ns  w as a step  in p re -hearing  p roceed ings  before  the Suprem e 
C ourt subsequen t to and independent of the lodging of the notice of 
appea l in the  o rig ina l C ourt. It is a s tage that w as reached only a fte r an 
appea l had a lready been lodged. It p resupposes  the exis tence of an 
appea l. O nce the  notice  of appeal w as accep ted  by the  orig ina l C ourt all 
fu rth e r p ro cee d in gs  in the action (which w ou ld  inc lude execu tion  p ro ­

ce ed in gs) w ere  s tayed  - s .325. An analysis of the above p rov is ions of the 
A d m in is tra tio n  of Justice  Law , No. 44 of 1973, show s that an appea l from  

a jud gm e n t w as  p re ferred  by the lodging of a notice of appea l as provided 
fo r in s. 318  w he re u po n  execution  proceedings, if any, w ere  autom atica lly  

stayed.

The  1973 C ode w h ich  w as  repea led  by s. 2 of the  A dm in is tra tion  of 
Justice  (A m endm ent) Law, No. 25 of 1975, w ith  e ffect from  01.01.1976  
w as aga in  rev ived  and brought back into opera tion  by v irtue of the 

p ro v is io ns  of sections 2, 3 and 4 of the  C ivil C ourts  P rocedure  (Special
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Provis ions ) Law , No. 19 o f 1977, w h ich  ca m e  into o pe ra tion  on 
15.12.1977. The  C ivil P rocedure  C ode  (A m endm en t) Law, No. 20 of 
1977, w h ich  a lso cam e  into fo rce  on  th e .sam e  date , by s. 109 repea led  
sections 754 to 756  o f the rev ived  C ode  and  subs titu te d  th e re fo r 3 new  
sections. It a lso  repea led  S. 761 of tha t C ode  and  su bs titu te d ] th e re fo r a 
n e w s .761 w h ich  I have  rep ro du ced  at the  beg inn ing  th is  jud gm e n t. S u b ­
sections (1) and (2) of the  new  s. 754 re ta ined  the  d is tin c tion  be tw een  
judgm ents  and  o rd e rs  in tro du ced  by the sa id  Law  No. 44 of 1973. S u b ­
section (3) of th is  new  se c tion  m ade  p rov is ion  fo r the  lodg ing  of an appea l 
to  the  S u pre m e  C ou rt (now  to  th e  C ourt o f Appea l) from  the ju d g m e n t o r 
decree  of an o rig ina l C ou rt w ith in  such  tim e  and  in the  fo rm  and  m anner 
the rea fte r p rov ided. A lth ou g h  ca s t in d iffe ren t p h ra se o lo g y  th is  su b ­
section is su b s ta n tia lly  the sam e as s. 318  of Law  No. 44  of 1973. In m y 

view  it e m bod ied  the co nce p t in tro du ced  by the la tte r section  of p re fe rring  
an appea l by th e  lodg ing  of a no tice  of appea l. S u b-se c tion  (4) o f th is  new 
s. 754 and sub -sec tio ns  (1) and (2) of the  new  s. 755 of the  p re se n t C ode  
stipu la ting  the  tim e  w ith in  w h ich  and the  fo rm  and  m an ne r in w h ich  the 

notice o f appea l has to  be  p re sen te d  to the  o rig in a l court are identica l w ith  
the co rresp on d in g  p ro v is io ns  o f Law  No. 44  of 1973 a nd  the  ru les  of C ourt 

m ade th e re u n d e r. As u n d e r th o se  ru les  of C ourt, the re  is, u n d e r s. 7 5 5 (1 ), 

no requ irem ent tha t the  notice  of a ppea l shou ld  co n ta in  the  g ro u n d s  of 
appeal. Thus s. 754(2 ) and  (3) of the  p re sen t C ode in e ffect d id  aw ay w ith  
the p rov is ions co n ta ine d  in the  1973 C ode  (or the p re fe rrin g  of an appea l 
by w ay of, firstly, p re sen ting  a pe titio n  of appea l w ith in  10 days and, 
secondly, fu rn ish in g  security  and m aking  a d epos it w ith in  20 days. If s. 

754(3) and  (4) and s. 755 (1) and (2) of the  p resen t C ode  s tood  by 
them selves, adopting  and em b od y ing  as th ey  do  in a lm ost id e n tic a lte rm s  
the co rresp on d in g  pos ition  u n d e r Law  No. 44 of 1973 and the  ru les m ade 

thereunder, it w ou ld  a p p e a r to  be qu ite  c lea r tha t an appea l to  the  

Suprem e C ourt (now  to  th e  C o u ri of Appea l) has to  be  p re fe rred  by 

lodging the  notice  of a ppea l to  the  o rig in a l C ourt w ith in  14 days of the  da te  

of de livery of the ju d g m e n t o r decree . T hen  there  can  be no d oub t that the 
expression ‘until a fte r the e xp iry  of the  tim e  a llow ed  fo r a pp e a lin g ' from  

the decree  can but on ly  m ean until a fte r the exp iry  of 14 days from  the  date  

of the decree. If w ith in  th is  p erio d  an appea l is p re fe rred  by the  jud ge m en t - 
debtor by du ly  g iv ing  notice  of appea l, then  the  ju d g m e n t-c re d ito r is 

entitled, in te rm s of the  P rov iso  to  s, 761, to  app ly  fo rthw ith  (even befo re  

the expiry of the  14 days) fo r execu tion  of the  decree . Has th is  legal 
position in any w ay  bee n  a lte red  by the  p ro v is io ns  co n ta ine d  in s. 755 (3) 
of the p resen t C ode  requ iring  every  appe llan t to  p re se n t to the  o rig ina l
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court w ith in  60 days Irom  the date  of the judgm ent o r decree  appealed 
aga inst a p e tition  of appea l setting  out, in ter alia, the  g rounds of objection 
to such  judgm ent o r decree?  It w as argued before  us by learned 
P res iden t's  C ounse l appearing  fo r the de fendan t that the filing of the 
pe tition  of appea l cons titu ted  an essentia l step in the  process of p re ferring 
an appea l, a p rocess w h ich  is incom ple te  until and un less the petition is 
filed. The g rounds o f appea l set out in the petition  of appeal, it w as urged, 

fo rm ed  the  essence  and soul of an appeal. A decree, learned President's  
C ounse l m ain ta ined , becam e a decree  appea led  against on ly w hen both 
the  notice  of appea l as w ell as the  petition  of appea l w ere liled  in 
co m p lia nce  w ith  the  re levant sections. It w as thus his contention  that in 
the  ins tan t case  as the period  of 60 days had not lapsed and no petition 
of a ppea l had still been filed, the tim e a llow ed fo r appealing from  the 
d ecree  of the  D istrict C ourt had not exp ired  nor had an appeal been 
p re fe rred  the re from  at the tim e  the app lica tion  fo r execution  w as made. 
A s the a pp lica tion  had thus been m ade in con traven tion  of the statutory 
bars  im posed  by s. 761, not on ly w as its institu tion  bad in law but a lso the 
court had no ju risd ic tio n  to ente rta in  the sam e and as such the p roceed­
ings and the o rder m ade in pursuance  thereo f w ere a nullity.

It is doub tless  co rrect, as subm itted  by learned P resident's  C ounsel, 
tha t und e r the  p resen t C ode the petition  of appea l is requ ired  to set out 
the  g ro un ds  of appea l and that it is upon its p resen ta tion  that the original 
court has to  fo rw a rd  a long w ith  it, all the  re levant papers and proceedings 
to  the C ourt of A ppea l w hereupon  the R eg istra r has to num ber the petition 
and e n te r the sam e in the R eg ister of A ppea ls and to notify  the sam e to 
the parties  concerned , vide s. 756 (1). The position  w as d ifferen t under 
the co rresp on d in g  section  -  s. 329 (1) -  of Law  N o . 44 of 1973 according 

to  w h ich  it w as on the  rece ip t of the notice  ot appeal (there being no 
p rov is ion  th e reu n de r fo r the filing  of a petition  of appeal) that the R egistrar 
had to  n um be r the  sam e and ente r it in the R eg ister of Appea ls and to 

n o tify  the  p arties  conce rned  of the sam e. H ow ever upon a close and 
ca re fu l scru tiny of the re levant sections of the presen t C ode both by 
th e m se lve s  and in the light of the s ta tu tory  ch an ge s  that had preceded 
th em  and w h ich  I have ou tlined  earlie r, I have fo rm ed the view  that in 
a scerta in ing , fo r the purposes of s.761, the tim e a llow ed fo r appealing 
from  the  decree  and w he th e r an appea l had been p re ferred  therefrom , 

regard  m ust be had so le ly to  the lodg ing  of the  notice of appeal and not 
to  the filing  of the petition  of appeal. In my view  the p la in and natural 
m ean ing  of the s im ple  and c lea r language in w h ich  s .754(3) of the present
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C ode is co uch ed  can  adm it of no d oub t tha t an appea l is lodged or 
p re fe rred  upon the  due  p re sen ta tion  of the  notice  o f appea l as s tipu la ted  
therein . A s p o in ted  o u t by m e a lready  th is  w as  th e  p os ition  u n d e r Law  No. 
44 of 1973 w h ich  e ffected  a c le a r and d is tinc t ch an ge  from  that w h ich  
p reva iled  u nd e r the 1973 C ode. M o re o ve r no va lid  reason  had been  
adduced  on b eha lf o f the  d e fe nd e n t as to  w hy  the  leg is la tu re  shou ld  have 
extended  the  tim e  a llow ed  fo r a ppea ling  from  20 days  u n d e r the  1973 
C ode and  14 days  u n d e r Law  No. 44  of 1973 to as m uch as 60 days under 

the p resen t C ode as u rged  by lea rned  P re s id e n t’s C ounse l. N or is there  
any co ge n t reason  fo r d ep riv ing  a ju d g m e n t-c re d ito r o r  d e c re e -h o ld e r of 

the right and o pp o rtu n ity  of in itia ting  e xecu tion  p ro cee d in gs  fo r a period  
w hich , upon  the  co n te n tio n  of lea rned  P re s id en t's  C ounse l, m ay extend  

to as long as 60 days. S.761 shou ld  not be co ns true d  in such  a w a y  as 
to  lightly in te rfe re  w ith  a d e c re e -h o ld e r’s right to  reap the  fru its  of his 
v ic to ry as expe d itiou s ly  as poss ib le . F urther it is th e  no tice  of appea l [tha t 
has now  to be du ly  s ta m p e d  and not the p e tition  of appea l] as u n d e r the 
1973 C ode. T he  petition  of a ppea l is now  e xem pt from  s tam p  du ty . A 
fa ilu re  to  p resen t the  no tice  of a ppea l in co n fo rm ity  w ith  s. 754 (4) o f the 
presen t C ode  debars  the co u rt fro m  rece iv ing  it. But no such  sanction  
seem s to  a ttach  to  the  fa ilu re  to  file  the p e tition  o f a p p e a l w ith in  60 days. 
N or is the  a ppe lla te  co u rt in d ec id in g  an appea l co n fin ed  to the g ro un ds  
of ob jec tion  se t dow n  in the  p e tition  of a ppea l -  s .758(2). T hese  fac ts  

ind icate  tha t the  p resen t C ode  a tta che s  m uch m ore  s ign ifican ce  and 

em phasis  to  the  notice  of a ppea l than  the  p e tition  o f appea l. The 
provis ion  co n ta ine d  in s ,765  of the  p re sen t C ode  ena b ling  the  C ourt of 
A ppea l to  adm it and  en te rta in , in ce rta in  c ircu m stan ces, a pe titio n  of 

appeal from  a d ecree  of the  o rig ina l court a lthough  the p ro v is io n s  of s.754 
relating to the  lodg ing  o f a notice  of a ppea l have not been o bse rve d  

postu la tes  tha t the lodg ing  of a notice  of appea l in te rm s  of s .754 is 
tan tam ount to the  filing  o f an appea l. A ll these  fa c ts  and  c ircu m sta n ce s  
show  u nm is taka b ly  tha t the  norm a l and regu la r a ppea l is by w ay  of 
lodging a notice  o f a ppea l u n d e r s.754.

Learned  P re s id en ts 's  C ou nse l re lied  m uch  on  the d e c is io n  of the C ourt 
of A ppea l in Careem and another v. Amerasinghe (1) to support his 
contention . In that case  the C ou rt o f A p pe a l o b se rv in g  tha t the p rocess 

of appea ling  now  invo lved  tw o  s tages, nam ely  the  firs t s tage  of g iv ing  
notice o f appea l and  the second  s tage  o f [the  filing  of the pe titio n  of 

appea l,] held  that th e re  w as no w a rra n t in the  lan gu ag e  used in s.761 to 
restricting the tim e  a llow ed  fo r app ea lin g  to the firs t s tage i.e. the  g iv ing
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of notice  of appea l w ith in  14 days. The C ourt held that according to the 
schem e of the  presen t Code an appeal w as p re ferred  on ly upon the filing 
of the  petition  of appea l. In reaching  th is conclusion  the C ourt relied on 
ca rta in  o bse rva tion s  of W anasundera  J. in the judgm ent of the Suprem e 
C ourt in Vithane v. Weerasinghe and another (2). These observa tions of 
W anasundera  J. perta in ing  to the p rovis ions relating to appeal were 
m ade not in re fe rence to  the point aris ing fo r o u r considera tion  in the 
instan t case  but in connection  w ith  the ob jection  taken in that case that 
the  p e tition  of appea l not having been filed w ith in  60 days the appeal was 
bad as be ing  out of tim e, an ob jection  w h ich  w as raised in and upheld by 
the  C ourt of A ppea l w h ich  m ade o rder abating  the appeal on the basis that 
it w as  pow erless  to  g rant any relief. So that the prim ary, if not sole, 
question  to w h ich  W anasundera  J. addressed  his m ind w as in regard to 
the nature  of the  scope and extent of the pow er of the C ourt of Appeal to 
g rant relief, under s. 759(2), fo r lapses on the part of an appellant in 
com p ly ing  w ith  the p rovis ions perta in ing  to appea ls. He held that its term s 
w ere  w ide  enough  to co ve r a case  of non-com pliance  w ith  the second 
stage of the appe lla te  p rocedure  and that s. 765 w h ich  em pow ered the 
C ourt o f A ppea l to  adm it and enterta in  an appea l notw ithstand ing  lapse 

of tim e  had no app lica tion  to such a non-com pliance  and w as lim ited only 
to  the  first s tage. The S uprem e C ourt held that the C ourt of A ppeal in such 

a case  had the p ow er to g rant relief and w as not ob liged  to abate the 
appea l as e rroneous ly  held by it. There are in the judgm ent of W anasun­
dera  J. c lea r e xpress ions w h ich  in fact support the position  contended lor 
by learned Q ueen 's  C ounse l fo r the p la in tiff in the instant case. For 
instance in the  second paragraph  itself of his judgm ent W anasundera  J., 
re fe rring  to the C ivil P rocedure  C ode (A m endm ent) Law, No. 20 ot 1977, 

s ta tes:

“ It now  p rovides, in the  first instance, lo r  lo d g in g  an a p p e a l by 
n o tic e  o f a p p e a l w ith in  14 d a y s  of the date  of judgm ent." (the 

em phasis  is added).

Again  at page 56 in re fe rence to sections 754 and 756 of the present 

C ode he sta tes:

“The tim e lim its in these  tw o sections are in respect of, first the  
lo d g in g  o f th e  a p p e a l b y  g iv in g  n o tic e  o f  a p p e a l and, second the 

filing  of an app lica tion  fo r leave to appea l." (E m phasis  is added).

V iew ed  in the light and context of the m atte r that arose fo r decis ion  of 
the  S uprem e C ourt in that case  and the passages quo ted  by me above,
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I am  o f the  o p in ion  th a t w h e n  W a n a su n d e ra  J. in the co u rse  o f his 

judgm ent used  e xp ress io ns  such  as 'th e  p re se n t p ro v is io n s  re la tin g  to 

appea ls" and  'th e  a ppe lla te  p ro ced ure  w h ich  o b ta in s  to d a y ” and  ‘th e  

p rocess o f app ea lin g  invo lv ing  tw o  s ta ge s" they ca n n o t in any w ay  be 

taken  to have any re levance  on  the  po in t a ris ing  fo r o u r co n s id e ra tio n  in 

the  ins tan t appea l. T hese  e xp ress io ns  have been  used  by h im  in the  

course  o f a ny a na lys is  o f the  en tire  p re -h ea rin g  a pp e lla te  p ro ced ure  from  

the s tage  of p re sen ting  the  no tice  of a ppea l up to the  s tage  of filing  of the 

petition  o f a ppea l u n d e r the  p re sen t C ode  and the  s tage  of the  lodg ing  of 

w ritten  su bm iss io ns  iri the  S u pre m e  C ou rt u n d e r Law  No. 44 of 1973 

w h ich  he o bse rve d  w as, in th is  respect, the fo re ru n n e r of the  appe lla te  

p rocedure  o b ta in ing  to da y  u n d e rth e  p resen t C ode. In the c ircu m stan ces  

I am , w ith  respect, u nab le  to  agree  tha t the  ju d g m e n t o f W a n asu nd era

J. in Vithane v. Weerasinghe and Another (supra) is of m uch a ss is tance  

in the  d e te rm in a tio n  o f the  q ue stion  be fo re  us. I am  o f the v iew  tha t the  

d ec is ion  of the  C ourt o f A p pe a l in Careem and Another v. Amerasinghe 
(supra) in so fa r  as it ho lds th a t u n d e r s. 761 of the  p resen t C ode  no 

app lica tion  fo r the  execu tion  of an a pp ea lab le  d ecree  can  be ins titu ted  by 

a ju d g m e n t-c re d ito r o r  e n te rta in ed  by a court until a fte r the  e xp ira tion  of 

60 days (w h ich  is the  tim e  a llo w e d  fo r filing  the pe tition  of appea l) and  that 

an appea l is p re fe rred  a ga ins t such  a d ecree  not upon  the  g iv ing  of notice  

of appea l w ith in  14 d ays  in te rm s  o f s .7 54  (3) but upon  the  g iv ing  of such 

notice and the  filing  of the p e tition  o f a ppea l w ith in  60 days as requ ired  by 

s. 755(3) is w ro n g  and m ust be overru led . I he ld  tha t to r p u rpo ses  of s. 761 

the  tim e  a llow ed  fo r app ea lin g  from  ari a pp ea la b le  decree  is 14 d ays  (the 

tim e  a llow ed  for the  g iv ing  of notice  of appea l) and tha t an appea l is 

p re fe rred  aga inst such  a d ecree  upon  the  lodg ing  of the  notice  of appea l 

w ith in  14 days in te rm s  of s .754(3 ).

In view  of the  above  find ing  I do not th ink  it n ece ssary  to  re fe r to  o r 

cons ide r the  o th e r m atte rs  u rged  on  beha lf o f the  [p la in tiff by lea rned] 

Q ueen 's  C ounse l such  as, fo r  ins tance , w h e th e r upon the  tac ts  and 

c ircum stances of th is  case  the  revis ionary ' p ow ers  of the  C ourt o f A ppea l 

could be invoked  o r exe rc ise d  fo r the  g ra n t o f in te rim  relief o f the  nature  

sought fo r by the de fe nd a n t is th is  case  and w h e th e r it w as open  to the 

defendant to  raise, fo r  the firs t tim e in the C ourt o f A ppea l, the  q ue s tion  

of the com petency  of the D istric t C ourt to e n te rta in  an app lica tion  fo r 

execution  w ithou t hav ing  ra ised  the sam e at the inqu iry  be fo re  the D istrict 

Court.
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For the above reasons the appeal is a llow ed, the o rder of the C ourt ot 
A ppea l da ted  10.6 .1987 is set aside and the  Applica tion  in R evis ion (No. 
614/87) pend ing  in the  C ourt of A ppea l is d ism issed. The C ourt of Appeal 
is a lso  d irec ted  to acce lera te  the  hearing  of bo th  appea ls against the 
judgm ent and decree  of the learned D istrict Judge dated 19.1.1987. The 
p la in tiff w ill be entitled  to  cos ts  of th is appea l fixed at Rs. 2100.

H. A . G . D E S IL V A , J . -  I agree.

B A N D A R A N A Y A K E , J. -  I agree.

Interim Order of Court of Appeal set aside.
Application in Revision dismissed.


