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Court of Appeal (Appellate Procedure) Rules of 1990, Rule 3(1 )a, 3(1) (9), 
Constitution, Articles 138, 140 and 141 -  Supreme Court Rules of 1978, Rule 
46 -  Failure to comply with mandatory provisions -  Is the sanction which fol­
lows the failure to comply automatic? -  Writ pending appeal -  Substantial loss 
-  Substantial questions of law -  Judicature Act, section 23 -  Amendment Act, 
No. 16 of 1989 -  Civil Procedure Code, sections 757, 758, 761, 762, 763 and 
763(2) Amendment Act, No. 53 of 1980.

Pending appeal the plaintiff-respondent Viharadhipathi of the Ethkanda 
Viharaya made an application for the execution of the decree, which was 
allowed.

The defendant moved in revision.

The plaintiff-respondent raised a preliminary objection in limine to the main­
tainability of the application on the failure to produce copies of documents 
material to the application.

Held:

i) In the statement of objections of the plaintiff judgment creditor respon­
dent, the petitioner’s failure to file the necessary documents has been 
specifically raised but even thereafter the petitioner has not taken steps
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to file those documents. Thus there is a clear failure to comply with the 
mandatory provisions of Rule 3(1) (b), Court of Appeal Rules, 1990.

ii) All material relevant to review the trial judge’s finding on the absence of 
proof relating to substantial loss, had been placed by the petitioner; how­
ever, as regards the existence or the non-existence of a substantial 
question of law, the judgment and the material evidence led, had not 
been produced. It is fatal.

iii) Sanction which follows the failure to comply with a mandatory rule is not
automatic; the imposition of the sanction is a matter to be judiciously 
decided. •

Per Gamini Amaratunga, J.

“This court will take into account the question of law set out in the petition of 
appeal but this court cannot rest its decision solely on what is stated in the peti­
tion of appeal. Any one drafting a petition of appeal is free to set down there­
in any number of questions of law, but whether such questions of law in fact 
exist is a finding a judge has to make before exercising the discretion given to 
him under section 23 of the Judicature Act.”

APPLICATION In revision from an order of the District Court of Kurunegala. 
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January 20, 2003

G AM INIAM ARATUNGA, J.

Th is  is an app lica tion fo r revision aga inst the o rde r o f the 
learned Add itiona l D is tric t Judge o f Kurunega la a llow ing the appli­
ca tion o f the  p la in tiff-respondent to execute decree pending appeal.

The p la in tiff-respondent, w ho  is V iharadh ipath i o f the Ethkanda  
Raja M aha V iharaya s itua ted in Kurunegala, filed action in the  
D is tric t Court o f Kurunega la seeking a declara tion tha t the land  
where the ’D eva laya ’ ca lled the Gale Bandara Devalaya is situated  
and the materia l ob jec ts kep t in the said Devalaya belong to the  
Ethkanda Raja M aha V iharaya and an orde r fo r the e jectment o f 
the pe titione r (who c la im ed tha t she is the present incumbent o f the  
office o f the  ‘Kapu ra la ’ o f the  said Devalaya) from  the said  
Devalaya. A fte r trial, a t wh ich both parties have adduced and pro­
duced ev idence in suppo rt o f the ir respective c la im s to th is  
Devalaya, the learned D is tric t Judge has entered judgm ent in 
favour o f the p la in tiff-respondent. The present petitioner, who was  
the de fendant has not filed a copy o f the judgm ent o f the D istrict 
Court a long w ith th is revis ion app lica tion o r at any time thereafter. 
In the absence o f the copy o f the judgm ent th is court has to be con­
ten t w ith the pe titione r’s own assertion, conta ined in paragraph 7 o f 
her petition, tha t “the learned D is tric t Judge de livered his judgm ent 
hold ing tha t the Gale Bandara Devale land and the Devale  
be longed to the E thkanda Raja M aha V ihara and entered judgm ent 
fo r the substitu ted p la in tiff-respondent” . The present petitioner has  
pre ferred an appea l aga inst th is judgm ent wh ich is now pending in 
th is court bearing num ber C.A. 860/97.

Pend ing appea l the p resen t-responden t who is the p la in tiff 
V iharadh ipa th i o f the E thkanda V iharaya made an app lication to the  
D istric t Court, Kurunega la , fo r the execution o f the decree pending  
appea l. A fte r inquiry, having considered the ev idence and materia l 
tha t was before him  the learned Add itiona l D istric t Judge made  
o rde r dated 31 .5 .1999 a llow ing  execution o f the decree pending  
appea l. Th is  revis ion app lica tion is aga ins t tha t order.

The  learned P res iden t’s Counse l fo r the respondent ra ised a  
pre lim ina ry ob jec tion in limine to the m a in ta inab ility  o f th is applica- 

' tion . He subm itted tha t the pe titione r’s fa ilu re to produce copies o f
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documents m ateria l to  th is  app lica tion  is fa ta l in v iew  o f the  m anda­
tory provisions o f Rule 3(1 )(b) (read w ith Ru le 3(1 )(a)) o f the  Court 
of Appea l (Appe lla te P rocedure) Ru les o f 1990.

Rule 3 (1)(b) is as fo llows: “Every app lica tion  by w ay o f rev is ion  
or restitu tio in in tegrum  under A rtic le  138 o f the Constitu tion  shall 
be made in like m anner toge the r w ith  cop ies o f the  re levan t p ro ­
ceedings (inc lud ing p lead ings and docum en ts  p roduced) in the  
Court o f F irst Instance, T ribuna l o r o the r institu tion to  wh ich  such  
application re lates.”

The words ’in like m anne r’ re fers to  Rule 3(1 )(a) o f the C ou rt o f 
Appeal (Appella te P rocedure) Ru les o f 1990. Fo r the  pu rposes o f 
this judgm ent it is not necessary to  quo te  ru le 3(1 )(a) here.

Rule 46 o f the Suprem e Court Ru les o f 1978, pub lished in 
Gazette 9/10 o f 8.11.78 is the p recu rso r o f the p resen t ru le 3. Rule  
46 is as fo llows:

“Every app lica tion m ade to the  C ou rt o f Appea l fo r the  
exercise o f powers vested in the  C ou rt o f Appea l by  
Artic le 140 and 141 o f the C onstitu tion  sha ll be by w ay  o f 
petition and a ffidav it in suppo rt o f the ave rm en ts  se t ou t 
in the petition and sha ll be accom pan ied  by o rig ina ls  o f 
docum ents m ateria l to the case o r du ly ce rtified  cop ies  
thereof, in the fo rm  o f exh ib its . App lica tion  by w ay o f rev i­
sion o r restitu tio  in in tegrum  unde r A rtic le  138 o f the  
Constitu tion sha ll be m ade in like m anner and sha ll be  
accom panied by tw o se ts o f cop ies o f the p roceed ings in 
the Court o f F irs t Instance, tribuna l o r o the r institu tion ."

In a se rie s  o f cases , c om m enc ing  from  the  case  o f 
Navaratnasingham v  ArumugarrP) th is  cou rt and the Suprem e  
Court has held tha t in an app lica tion  m ade to the C ou rt o f Appea l 
under A rtic le  140 o f the Constitu tion  (w rit ju risd ic tion ) and A rtic le  
138 (rev is ionary ju risd ic tion ), a pe titio ne r’s fa ilu re  to  annex “p ro ­
ceed ings” , (wh ich w ith in  the  m ean ing o f Ru le 46  m eans and  
includes “so much o f the  record as wou ld  be necessary  to under­
stand the  o rde r sough t to  be rev ised and to  p lace it in its p rope r  
context.... and often th is exp ress ion  wou ld  inc lude p lead ings, s ta te ­
ments, ev idence and the  judgm en t) is fa ta l and the app lica tion  is 
liable be re jected fo r non com p liance  w ith  the Rule. I have taken
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those wo rds se t ou t above in brackets from  the judgm ent o f 
Soza, J. in Navaratnasingham v  Arumugam {Supra). In the case o f 
David Appuhamyv Yasassi Therd2\  W ije turiga , J. having consid­
ered the v iew  o f Soza J. sa id “ I am  in respectfu l agreem ent w ith the  
v iew  o f Soza, J ( p a g e  255).

The decided cases there fo re  estab lish  two c lear propositions o f 
law  re la ting to Rule 46  and those propositions are equally applica­
b le in respect o f the  p resen t Rule 3(1 )(a) and 3(1 )(b). Those propo­
s itions are as fo llows:-
(1) Rule 46  is m andato ry and the fa ilu re o f a petitioner, in an  

app lica tion filed  under A rtic les 138, 140 and 141 o f the  
Constitu tion to  com ply w ith  the m andatory requirements of 
tha t Rule, is fata l.

(2) W ha t is required to be produced under Rule 46 is “so much  
of the record as wou ld  be necessary to understand the order 
sough t to be rev ised and to p lace it in its p roper con text and  
wou ld inc lude p lead ings, s ta tem ents and the judgm ent.”

The pe titioner a long w ith her petition has annexed the fo llow ing  
docum ents:

P1- Certified copy conta in ing petition of appeal, pla int, amended  
pla int, answer, am ended answer and the evidence of the 
pla intiff;

P2- a ce rtified  copy o f the issues fram ed a t the trial;
P3a A  notice sen t by th is  cou rt to  deposit b rie f fees;
P3b Copy o f the rece ip t fo r b rie f fees;
P4- Copy o f the pe titione r’s ob jections to the app lication fo r the  

execution o f the decree;
P5- A copy o f the proceed ings o f the inquiry into the application  

fo r execu tion o f the decree;
P6- W ritten subm iss ions o f the de fendant-judgm ent-debtor filed  

a fte r the said inquiry;
P7- O rde r o f the  learned Add itiona l D is tric t Judge allow ing exe­

cu tion o f the decree.
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The pe titione r has not filed the fo llow ing  docum ents  a long w ith  her 
petition.

(a) A  copy o f the o the r ev idence led a t the  tria l espec ia lly  the  ev i­
dence g iven by the petitioner;

(b) A  copy o f the learned tria l Judge ’s answers to the issues; no
(c) A  copy o f the judgm ent;
(d) A  copy o f the p la in tiff-responden t’s app lica tion  fo r the execu­

tion o f the decree. .
The petitioner, in paragraph 1 o f he r pe tition  has s ta ted  tha t “she  

does not have certified  cop ies o f a ll docum en ts  necessary  fo r th is  
application a t present. She has app lied fo r cop ies o f the  sam e and  
in the c ircum stances seeks Your Lo rdsh ips ’ pe rm iss ion  to subm it 
the sam e subsequen tly ” . Paragraph 10 o f the  petition a lso con ta ins  
a s im ila r averm ent. Bu t a t any tim e the rea fte r the  pe titione r has not 
filed those docum ents wh ich  acco rd ing  to he r own asse rtion  are 120  

‘docum ents necessary fo r th is  app lica tion .’
In the s ta tem en t o f ob jec tions o f the  p la in tiff- judgm en t-c red ito r- 

respondent, da ted 31 .01 .2000, the pe titione r’s fa ilu re  to file  the . 
necessary docum ents has been spec ifica lly  ra ised. Bu t even  
the rea fte r the pe titione r has not taken s teps to file  those docu ­
ments. Thus there is a c lea r fa ilu re  to com p ly  w ith the m andato ry  
prov is ions o f rule 3(1 )(b) o f the C ou rt o f A ppea l (Appe lla te  
Procedure) Ru les o f 1990. However the sanction wh ich fo llow s the  
fa ilure to com ply w ith a m anda to ry ru le is not autom atic. The im po­
sition o f the sanction is a m atte r to be jud ic ious ly  dec ided . 130

A Court’s approach in a s itua tion o f th is nature has to be pos i­
tive in o rde r to strike a ba lance be tween the com pe ting  in terests  
created by the m andato ry na tu re  o f som e of the ru les and the need  
to keep the channe ls o f p rocedure open fo r jus tice  to flow  free ly  
and smoothly.

In Kiriwanthe and another v  Navaratna and another <3), The ir 
Lordships Justices Fernando and Ku la tunga have m ade va luab le  
observations w ith  regard to the consequences o f the  fa ilu re  to  com ­
p ly w ith a m andato ry Ru le. Fernando , J . sa id  as fo llows:
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“w e igh t o f au thority  thus favours the v iew  tha t wh ile  all u o  
these ru les m ust be com plied w ith the law does not 
require o r perm it an au tom atic d ism issa l o f an application  
o r appea l o f the party  in defau lt. The consequence o f 
non-com pliance (by reason o f im possib ility o r fo r any  
o the r reason) is a m atte r fa lling w ith in the d iscretion of 
the court to  be exerc ised a fte r considering the nature o f 
the defau lt, as we ll as the excuse o r explanation therefor, 
in the con text o f the ob jec t o f the particu la r Rule” , (page  
404)

Kulatunga, J. in the sam e case said ‘T h e  court w ill not condone 150  
non-com pliance w ith the rule o r a fa ilu re to show  uberrima fides 
re ferab le to such non-com pliance. In exerc is ing its d iscre tion the  
cou rt w ill bear in m ind the need to keep the channels o f procedure  
open fo r jus tice  to flow  free ly and sm ooth ly  and the need to main­
tain the d iscip line o f the law. A t the same time the court w ill not per­
m it mere techn ica lities to s tand in the way o f the court doing ju s ­
t ic e .”

“ No d iscre tion can be a llowed to  e ither party to  decide wha t and  
what are the necessary docum ents tha t should be tendered with  
the petition o r even later, w here an ob jection is taken on the ground 160 
o f non-com pliance .”

“A  to ta l non com pliance w ill render the app lication liable to d is ­
m issal. Such d ism issa l is not a pun ishm ent but a consequence of 
non-com pliance w ith the m andato ry requirements o f the rule” , 
(page 416)

In accordance w ith  the above quoted observations it is neces­
sa ry  to see how  materia l are those docum ents wh ich the petitioner 
has fa iled to p roduce fo r a ju s t and correc t decision in th is app lica­
tion.

In m aking his o rde r the learned D istric t Judge has addressed his 170 
m ind to both m atters to be considered in decid ing an application  
under section 763 o f the C ivil P rocedure Code. Those two matters  
are w he the r substan tia l loss wou ld be caused to the judgm ent 
deb to r if execu tion pend ing appea l is a llowed and whether there is 
a substan tia l ques tion  o f law to be decided in the appeal.
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The pe titioner has produced a com ple te  copy o f the proceed ings  
of the Inquiry in to the app lica tion fo r execu tion  pend ing appea l. In 
paragraph 9 o f the petition the pe titione r has sta ted tha t a t the  
inquiry her son P remala l gave ev idence as she was bed ridden. 
PremalaPs ev idence was the on ly ev idence led on beha lf o f the  
petitioner to prove substan tia l loss. A ccord ing to his ev idence he is 
an employee o f the Kurunega la Peopo lized T ransport Serv ice  
draw ing a monthly sa la ry o f Rs. 4000 /-. He has sa id tha t w h ils t 
being so employed, he perfo rm ed se rv ices and poo jas as Kapura la  
of the Gale Bandara Deva laya. A ccord ing to h is ev idence he  
derived a m onth ly income o f abou t Rs. 1500/- (a fte r deducting  
expenses) o r som etim es less than tha t as the Kapura la . A t the tim e  
this w itness gave ev idence he was 40 years o f age bu t a t any tim e  
prior to tha t he has not sough t to in te rvene in the main case o r in 
the application fo r execu tion e ithe r as Kapura la  o r as a  co -kapura la  
perform ing serv ices w ith his mother. He is not the judgm en t debtor. 
The learned Add itiona l D is tric t Judge in his O rde r has righ tly  
observed that he has not sa id how  much m oney he gave to  his  
mother out o f the m on th ly  incom e o f Rs. 1500/- he rece ived from  
the Devala. He has not a t least sa id tha t he used th is  m oney to  
maintain his mother, the p resen t petitioner. In fa c t he has sta ted  
that he needs the income- he derives from  th is Deva le to main ta in  
his fam ily! Thus there was no any ev idence be fo re  cou rt tha t sub ­
stantial loss wou ld be caused to the judgm en t deb to r if the  execu ­
tion o f the decree pend ing appea l is a llowed. A cco rd ing ly  the  Judge  
has rightly held tha t no substan tia l loss wou ld be caused to the pe ti­
tioner by a llow ing execu tion pend ing appea l.

The learned Judge has a lso held tha t no substan tia l loss wou ld  
be caused even to the pe titione r’s son by a llow ing execu tion pend­
ing appeal. As I have sta ted above s ince the pe titione r’s son was  
not a party to the case he is a 3rd party. In de live ring  the judgm en t 
of the Supreme Court in Cooray v  lllukkumbura (4) W ije tunga , J. 
has quoted the words o f Asquith LJ, in Harte v  Framtort5) to the fo l­
lowing effect. ‘T h e  true v ie w ......... is tha t t h e ............. judge  should
take into account hardsh ips to all w ho m ay be a ffected by the g ran t 
or refusal o f an o rde r o f possess ion -  re la tives dependents, 
lodgers, guests and the s trangers  w ith in  the ga tes but we igh such  
hardship w ith due regard to the s ta tus o f the persons a ffected and
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the ir p rox im ity  to the tenan t o r landlord and the extent to which con­
sequently, hardsh ip to them  would be hardship to h im .” (page 267).

In Coorayv lllukkumbura {Supra) W ije tunga, J. has quoted the  
above words in dea ling w ith  the question whether hardships  
caused to 3rd parties such as the em ployees o f a business carried  
ou t by the judgm ent deb to r in the prem ises from  which he is sought 
to  be e jected is a re levant considera tion in decid ing the hardship 220 

tha t wou ld be caused if execution pending appeal is perm itted. His 
Lordsh ip in tha t case held tha t in re lation to business prem ises, 
hardsh ips tha t may be caused to the employees of the judgm ent 
deb to r is a lso a fac to r re levant in decid ing the hardships resulting  
to  the judgm en t deb to r in the even t o f a llow ing execution pending  
appeal.

As I have sta ted earlier, the pe titione r’s son Sara tchandra is a  
th ird party as fa r as th is  case is concerned. However from  his ev i­
dence it was c lea r tha t he was perform ing the serv ices o f the  
Kapura la w ith the approva l o r perm iss ion o f h is mother. Though the 230 

Kapura la ’s serv ices in a Devale is not a bus iness w ith the strict 
sense o r the word, it has a m oneta ry va lue in tha t it gave him an 
add itiona l income o f abou t Rs. 1500/- per mensum  wh ich he used  
to  m ain ta in h is fam ily. He has thus quantified his damage at Rs. 
1500/- per m ensum . Th is  is the normal monetary damage resulting  
to  him  in the even t o f execution pending appeal. Th is is the usual 
dam age o r loss caused to any judgm ent debtor. But substantia l 
loss does not carry w ith it a mere monetary connotation. It has a 
re la tive  m ean ing . See Mack v Shanmugami6) -  per S iva  
Selliah, J. 240

. I

A Kapura la  o f a popu la r and a fam ous devale, to which devotees  
flock to seek the ass is tance of and re lie f from  the deity worshiped  
in tha t devale, is a man held in very high esteem  in the locality  
where tha t deva le is s itua ted. The position of Kapurala of such a 
Deva laya is a soc ia l s ta tus. The loss of such a sta tus may proper­
ly be c lass ified as substan tia l loss w ith in the meaning o f section  
763 o f the  C iv il P rocedure Code. There isn ’t a single word in the  
ev idence o f Sara thchandra  tha t he o r h is m other (the petitioner) 
en joy such high soc ia l s ta tus in v iew  of the ir role as the Kapuralas  
o f the G ale Bandara Devalaya, the sub ject m atte r of th is app lica- 250 

tion . Sa ra thchand ra ’s  c la im  is tha t he would suffe r monetary loss in
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a sum  of Rs. 1500/- pe r m ensum  if execu tion  pend ing appea l is 
allowed. No o ther loss was urged.

In th is case, apart from  the quan tified  m one ta ry  loss, the re  was  
no evidence tha t substantia l loss wou ld  be caused to4he pe titione r 
or to her son if app lica tion fo r execu tion pend ing appea l is a llowed. 
Therefore I hold tha t the learned Judge ’s find ing  tha t no  subs tan tia l 
loss would be caused even to the son o f the pe titione r is a co rrec t 
finding both on the fac ts and the law.

This now brings me to the question o f cons idering the  learned 260 

J u d g e ’s find ing tha t there is no se rious question o f law  to be dec id ­
ed in appeal. In Saleem v  Balakumarp) th is cou rt has held tha t the  
existence o f a substan tia l question o f law  to be ad jud ica ted  in the  
appeal is a good ground fo r s tay ing execu tion  pend ing appea l. 
Section 763 o f the C ivil P rocedure Code does not say tha t the  ex is ­
tence o f a substantia l question o f law  to be ad jud ica ted in appea l is  
a ground fo r re fusing an app lica tion  fo r execu tion pend ing appea l. 
W hen th is  subm iss io n  w as  m ade in the  case  o f Mack v  
Shanmugam (supra) S iva  Se lliah , J. re jected it w ith  the  fo llow ing  
words. 270

‘T h is  subm iss ion is unaccep tab le . In the exe rc ise  o f his  
d iscretion (the tria l Judge) he m ust cons ide r w he the r in 
the g iven c ircum stances the appea l is a  frivo lous one  
designed to sta ll the decree o r one tha t con ta ins sub ­
stantia l questions o f law  fo r de te rm ina tion  by the  ’C ou rt o f 
Appea l’ and whe re  subs tan tia l ques tions o f law  awa it 
determ ination o f the  C ou rt o f A ppea l....such  questions  
are hot irre levan t.” .

Having referred to  the  case o f Saleem v  Balakumar (supra) S iva  
Selliah, J. w en t on to say as fo llow s. ‘T h e  case o f Kandasamy v  280 

Gnanasekerarri®) is re levant. The re  Soza , J. s ta ted ‘the re fo re  s tay  
of execution pend ing appea l w ill be g ran ted  if the re  is som e doub t 
o f the jus tice  o f the dec is ion  and  if execu tion  w ill cause  damage, to  
the appe llan t wh ich is both irrepa rab le  and exhaus tive ” (page 97).

In the case o f Charlotte Perera v  Thambiah (9) Sam arakoon , CJ. 
with Justices W anasundara , W im a la ra tna  and Ratwatte  agree ing  
(Sharvananda, J. d issen ting ) has sa id  as fo llows:
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“ It appears to me as the law as it s tands is somewhat 
w ide r than the prov is ions o f section 761 o f (cap 86).
Under tha t section a court could s tay w rit fo r “su ffic ient 290 
case” bu t w ha teve r tha t cause m ay be it m ust be shown  
to  the sa tis faction o f court tha t it may result in “substan­
tia l loss” . Then and on ly then, can the order be made.
Today the m atte r is governed by the provisions o f section  
23 o f the Jud ica tu re  A c t (as amended by Act, No. 37 of 
1979) read w ith  section 763 (2) o f the C ivil P rocedure  
Code (as am ended by A c t No. 53 o f 1980). Section 23  
perm its the cou rt to  s tay w rit o f execution if it sees fit and  
section 763(2) perm its it to  s tay w rit if the judgm ent 
deb to r sa tis fies the court tha t substantial loss may result. 300 
The two prov is ions are not linked as in section 761 ” . 
(em phasis added)

W ije tu nga , J . in de live r ing  the  ju dgm en t in Cooray v  
lllukkumbura (supra) hav ing referred to the a foresaid case of 
Charlotte Perera v  Thambiah has sta ted that “section 23 perm its  
the cou rt to  s tay w rit o f execution if it sees fit, wh ile section 763 (2) 
perm its it to s tay w rit if the judgm ent deb to r satisfies the court that 
substantia l loss may result; and these two provisions are not linked.
The court is thus em powered to act under e ither o f these sections” .

Thus it is c lea r from  the decisions in Saleem v Balakumar 310  

(supra) Mack v  Shanmugam(supra) Kandasamy v Gnanasekeram 
(supra) Charlotte Perera v  Thambiah (supra) Cooray v 
lllukkumbura (supra) and Sideek v  Fuard (1°) tha t the princip le  
“execu tion pend ing appea l may be stayed if there is a substantia l 
question o f law  to be decided in appeal is we ll estab lished in the  
law  o f Sri Lanka even in s itua tions where there is no proof before  
cou rt to  show  substan tia l loss to the judgm ent deb to r if execution  
pend ing appea l is a llowed. A Judge ’s d iscre tion to stay execution  
on th is ground is re ferab le section 23 of the Jud ica ture Act, No. 2 
of 1978 as am ended by Act, No. 37 of 1979. 320

Section 23 o f the Jud ica tu re  Act was repealed and replaced by 
a new prov is ion by Jud ica tu re  (Amendm ent) Act, No. 16 o f 1989.
The  new section does not con ta in  any reference to a D istrict 
Judge ’s power to s tay execu tion pend ing appeal when he sees it fit 
to  do so. A ccord ing to section 1 o f the am ending Act, the amend-
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merit com es into opera tion on a  da te  appo in ted  by the  M in is te r by  
Order pub lished in the  Gaze tte . So fa r no such G aze tte  Notifica tion  
has been issued to  bring Act, No. 16 o f 1989 in to opera tion . 
Therefore section 23 as it appeared o rig ina lly  in the  Jud ica tu re  Act, 
No. 2 o f 1978 (as am ended by  Act, No. 37  o f 1979) is s till in fo rce  
and G.P.S. de S ilva  CJ., in Husaira v  Samaranayake (11) held tha t 
a D istrict Judges d iscre tion  to s tay execu tion  w hen  he sees ‘it f it to  
do so ’ still ex ists. There fo re  independen tly  o f the  prov is ions o f sec­
tion 763 o f the C ivil P rocedure Code, the  D is tric t C ourt has power  
under section 23 o f the Jud ica tu re  A c t to  stay- execu tion  pend ing  
appeal if the court is o f the v iew  tha t the re  is a substan tia l question  
of law to be decided in appea l.

In th is case the learned D is tric t Judge  has held tha t the  m ateri­
al p laced before him  d id no t d isc lose  a subs tan tia l question o f law  
to be decided in the appea l. In these  proceed ings th is cou rt is 
called upon to rev iew  the  co rrec tness o f th is  find ing . Th is  court 
needs to have before it a t leas t the  sam e m ateria l ava ilab le  to the  
learned D is tric t Judge  when he m ade his order. D ocum ent P5 pro ­
duced by the pe titione r is a  com p le te  copy o f the Inqu iry  he ld in 
respect o f the judgm en t c red ito r’s  app lica tion  fo r execu tion  o f the  
decree pending appea l. T he -p ro ceed ings  ind ica te  tha t a t the con ­
clusion o f the Inquiry cop ies o f the am ended pla in t, am ended  
answer, issues, judgm en t and the petition o f appea l had been ten ­
dered to court on beha lf o f the p resen t petitioner. Thus it is c lea r 
that when the learned D is tric t Judge  held tha t there was no sub ­
stantia l question o f law  to be dec ided in the appea l, he had before  
him the judgm en t and the petition o f appea l. Bu t a las! the judgm en t 
is not avia lab le to us. The pe titione r has not produced a copy o f the  
judgment.

The learned Counse l fo r the pe titione r has in his w ritten  sub ­
m issions sta ted tha t the learned D is tric t Judge ’s task is not to  
ascertain the in tricac ies o f the ques tions o f law  fo rm u la ted but to  
see whether the petition o f appea l ex-facie con ta ins substan tia l 
questions o f law. The teno r o f h is a rgum en t is tha t it is not neces­
sary to produce a judgm en t before th is court. I regre t m y inab ility  to 
agree w ith th is subm iss ion .

The lodging o f an appea l from  a ju dgm en t o f the D is tric t C ourt 
by an aggrieved pa rty  does not ipso facto have the e ffec t o f s tay-
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ing the  execu tion  o f ju dg tm en t. Amarange v Seelawathie 
WeerakoonW. A court should not lightly in terfere w ith a decree  
ho lde r’s right to  reap the fru its of his v ictory as expeditiously as 
possib le . Brooke Bond (Ceylon) Ltd. v Gunasekera(13). The law of 
th is country, under section 761-763 of the C ivil P rocedure Code  
and section 23 o f the Jud ica tu re  Act, is tha t execution pending  
appea l is the rule and stay o f execution is the exception . There are 370 
two s itua tions where the exception can defeat the rule. The s itua­
tion app licab le  to the present d iscuss ion is where the court is o f the  
v iew  tha t there is a substan tia l question o f law  to be decided in the  
appea l. How and on w ha t materia l the court has to decide whether 
the re is a substan tia l question o f law? The contention o f the learned  
counse l fo r the  pe tiione r is tha t the questions o f law se t out in the  
petition o f appea l ex facie ind ica te the ex istence o f substantia l 
questions o f law  to be decided in appea l and there fore the D istrict 
Judge  is not expected to go beyond the petition o f appeal.

Anyone dra fting a petition o f appea l is free to set down there in 380 

any num ber o f questions o f law. But w he the r such questions o f law  
in fact ex ist is a find ing a judge has to make before exerc is ing the  
d iscre tion g iven to him  under section 23 o f the Jud ica ture Act. Th is  
is a part o f his jud ic ia l functions and he cannot and is not expected  
to  leave th is aspect o f his function in the hands of the person who  
dra fted the petition o f appea l and m echan ica lly say tha t there are  
substantia l questions o f law to be decided in the appeal. He should  
at least exam ine whe the r the ex istence of such questions are borne  
out by the find ings o f the tria l Judge in his judgment.

In a revis ion app lica tion when th is court is invited to set aside 390 
the learned D istric t Judge ’s find ing tha t there is no substantia l 
question o f law to be decided in the appeal, th is court must have  
before it su ffic ien t materia l necessary to test the correctness o f the  
learned Judge ’s find ing. Th is  court w ill certa in ly take into account 
the  questions o f law  se t ou t in the petition o f appea l but th is court 
canno t res t its dec is ion so le ly  on wha t is s ta ted in the petition o f 
appea l. W e have to bear in m ind tha t there is no requ irem ent under 
sec tions 757 and 758 fo r an a tto rney-a t-law  to certify (as is required  
by section 322(1) o f the Code o f C rim ina l Procedure Code Act, No.
15 o f 1979) tha t the m atte r o f law  to be argued in appeal is a fit 400 
question to be ad jud ica ted by the Court o f Appeal.



CA
Karunasekera v. Rev. Chandananda
________ (Amaratunaa. J.)________ 95

In decid ing w he the r there is a substan ita l question o f law  the  
court must have before it a t leas t the judgm en t wh ich  is in appea l.
In my opin ion in cons idering w he the r the re  is a  subs tan tia l question  
of law to be decided in the appea l a cou rt m us t cons ide r the fo l­
lowing matters.
I How strong was the  appe llan t’s  case (p laced be fo re  the tria l 

court as aga ins t h is opponen ts ’ case ) a t the  tria l. Fo r th is  pur­
pose the cou rt has to  exam ine the  ev idence g iven by and on  
beha lf o f the  appe llan t a t the tria l, inc lud ing the  ev idence g iven 410  

under cross exam ina tion .
II The tria l Judge ’s answers to  the  issues fram ed a t the  tria l.
III The tria l Judge ’s  reasons fo r answering  the  issues in the  w ay  

he has done. Th is  is the  judgm ent.

A fte r exam in ing the  m ateria l I have se t ou t above , if the  cou rt is 
of the v iew  tha t prima facie it appears th a t the re  is a  substan tia l 
question o f law to be cons ide red in the appea l, then the  cou rt’s task  
is over and it has to m ake a find ing  in fa vou r o f the  pa rty  who  
asserts tha t there is a subs tan tia l ques tion  o f law  to be dec ided in 
the appeal. Here I agree w ith  the subm iss ion  o f the  learned coun- 420 

sel for the pe titione r tha t the cou rt is not expec ted  to  go in to the  
intricacies o f the question o f law  to be dec ided in the appea l: it is 
sufficient if the court is sa tis fied tha t it prima facie appears tha t 
there is a substantia l question o f law  to be dec ided in the  appea l.

W hen The ir Lordsh ips in Saleem v  Balakumar (supra) laid down  
the proposition tha t the ex is tence o f a subs tan tia l question o f law to  
be decided in appea l as a g round fo r s tay ing the execu ting  o f the  
writ pending appea l had be fo re  them  the c le a r question o f law  to be 
decided in the appea l. My obse rva tions se t ou t above app ly  to  
cases where the  substan tia l question o f law  to  be dec ided is no t so 430 

glaringly v is ib le . '
Having made all those observations and keeping in m ind the  

guidelines set out by The ir Lordships Fernando, J. and Kulatunga.J. 
in Kiriwanthe v Navaranta (supra), I now  turn my a tten tion to the  
prelim inary ob jection ra ised by the learned P res iden t’s Counse l 
that the pe titione r has fa iled to com p ly  w ith the m andato ry p rov i­
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s ions o f Rule 3(1 )(a) and (b) o f the Court o f Appeal (Appellate  
Procedure) Ru les o f 1990 and fo r tha t reason th is application is 
liab le to be d ism issed in limine.

As I have poin ted ou t above, a ll m ateria l re levant to re ivew the 440 
learned Judge ’s find ing on the absence o f proof relating to sub­
stan tia l loss, had been p laced by the pe titioner before th is court and  
the re fo re  the pre lim inary ob jection re lating to tha t ground o f review  
is hereby overru led .

W ith  regard to the  ex istence o r the non-existence o f a substan­
tia l question o f law to be decided in the appeal, I have above ind i­
ca ted the need fo r th is  cou rt to  have before it the materia l namely  
the pe titione r’s ev idence led a t the tria l, the learned Tria l Judge ’s 
answers to the issues and his reasons fo r his find ings. The peti­
tione r has fa iled to produce the above stated materia l to th is court 450 
wh ich are m ateria l to  th is  app lication.

The  pe titione r has fa iled to expla in to th is court as to why she  
fa iled to com ply w ith the m andatory prov is ions o f the said Rule  
3(1 )(a) and (b). Her fa ilu re is in-excusab le . I therefore uphold the  
pre lim inary ob jec tion in relation to th is court’s task o f review ing the  
learned Judge ’s find ing re lating to substantia l question of law and 
d ism iss her app lica tion , not as a pun ishm ent to her, but as a con­
sequence o f her fa ilu re to com ply w ith the mandatory requirement 
o f the sa id Rule.

The respondent is entitled to costs in a sum  of Rs. 10,500/- as 460 
costs o f th is app lica tion .

BALAP ATAB EN D I, J . - I agree.
Application dismissed.


