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The 1st respondent tenant applied to the 2nd respondent (Commissioner 
for National Housing) under section 13 of the Ceiling on Housing Property 
Law, No. 1 of 1973 (“CHP Law”) to purchase the house in dispute owned by the 
appellant. On 25.01.1984 the Commissioner refused the application holding 
the premises were business premises under section 47 of the CHP Law. On 
appeal to the Board of Review under section 39(1) of the Law, the Board held 
that it was a house as it had been used for residence from 1943. The Court of 
Appeal refused an application by the appellant to quash the decision of the 
Board by certiorari. The Court held that in view of section 22 of the Interpretation 
Ordinance, read with section 39(3) of the CHP Law, the court’s jurisdiction 
was ousted as the decision of the Board using the test of user was not ex facie 
outside the Board’s jurisdiction and by its order dated 09.02.2001, refused the 
application for a writ.

Held;

1. In terms of section 47 (definition of ‘house’) the premises had been 
originally constructed as an eating house and assessed as such, 
but not originally constructed for residential purpose, although since 
1943, it had been used for residence and assessed as such in 
1980.

2. The Court of Appeal wrongly placed the burden of proof on the 
appellant to prove that the building was originally constructed for 
residential purposes when in terms of sections 101 and 102 of the 
Evidence Ordinance, the burden of proving the original purpose of 
the building was on the 1st respondent.

3. In the above circumstances, the decision of the Board of Review was 
ultra vires and a nullity-outside its jurisdiction and the appellant was 
entitled to a writ of certiorari notwithstanding section 39(3) of the 
CHP Law. Further, Article 140 of the Constitution prevailed over section 
22 of the Interpretation Ordinance. For that reason also, section 39(3) 
of the CHP Law had no application.
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December, 5, 2002 
W E ER A S O O R IY A , J.

T h e  1st re s p o n d e n t-re s p o n d e n t  ( “th e  1st r e s p o n d e n t”) m a d e  a n  

ap p lica tio n  u n d e r S e c tio n  1 3  o f th e  C e ilin g  on H o u s in g  P ro p e rty  Law , 

No. 1 of 1 9 7 3  “(th e  C . H . P. L a w ”) to  th e  C o m m is s io n e r of N a tio n a l H o u s in g  

(“the C o m m is s io n e r”) to  p u rch as e  th e  p rem is es  bearing  N o . 1 7 , H u n up itiya  

R o ad , C o lo m b o  2 , an d  th e  C o m m is s io n e r b y  his o rd e r d a te d  2 5 .0 1 .1 9 8 4 ,  

d is m is s e d  th e  a p p lic a tio n  h o ld in g  th a t th e  p re m is e s  w e r e  b u s in e s s  

p re m is e s . T h e  1st re s p o n d e n t a p p e a le d  a g a in s t th a t o rd e r  to  th e  C e ilin g  

on H ousing  P ro p erty  B o ard  of R e v ie w  (“th e  B o a rd ’) u n d e r S ec tio n  3 9 (1 )  of 

th e  C . H . P. Law , a n d  th e  B o a rd  re v e rs e d  th e  C o m m is s io n e r’s find ing  a n d  

a llo w e d  th e  a p p e a l on th e  b a s is  th a t th e  p re m is e s  in q u e s tio n  w e re  

residentia l an d  th ere fo re  a  h o u se . T h e  p etitio n er-app ellan t (“th e  p e titio n er”) 
th e re a fte r  invoked  th e  jurisd ic tion  of th e  C o u rt of A p p ea l s e e k in g  to  q u a sh
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th e  sa id  o rd e r o f th e  B o a rd  b y  w a y  of a  w rit o f ce rtio rari. T h e  C o u rt of 
A p p e a l b y  its ju d g m e n t d a te d  0 9 .0 2 .2 0 0 1 ,  d is m is s e d  th e  p e titio n er’s 

ap p lica tion . T h e re a fte r  th e  p e titioner o b ta in ed  spec ia l le a v e  to  ap p e a l from  
th is  C o u rt upon  th e  fo llo w in g  q u e s tio n s .

(1 )  W h e th e r  th e  B o ard  of R e v ie w  a n d  th e  C o u rt of A p p ea l erred  in law  in 

ap p ly in g  th e  te s t of u ser of p re m is e s  in s tea d  of co n sidering  th e  purpo se  of 
co n stru ctio n  in d e te rm in in g  w h e th e r th e  p re m is e s  constitu ted  a  'house ' 
a s  d e fin e d  u n d e r S e c tio n  4 7  of th e  C . H . P. L a w  ?

(2 ) W h e th e r  th e  B o ard  of R e v ie w  an d  th e  C o u rt of A p p e a l erred  in law  in 

p lac ing  th e  b urden  of p roof on  th e  p e titioner to  es tab lish  th a t th e  p rem ises  
is n o t a  h o u s e  a s  s o  d e fin e d  ?

(3 )  W h e th e r  th e  C o u rt o f A p p e a l lac ked  jurisd iction  to  rev iew  th e  o rd e r  

of th e  B o ard  of R e v ie w  in v ie w  of th e  c la u s e  c o n ta in e d  in S ec tio n  3 9  (3 ) ?

(1) Test of U ser

It is not in d is p u te  th a t th e  1st re s p o n d e n t as  te n a n t of th e  p e titio n er  

m a d e  an  ap p lica tio n  in te rm s  of S ection  1 3  of th e  C . H . P. L aw  to  p urch ase  

th e  p re m is e s . U p o n  su ch  ap p lica tio n  b e in g  m a d e , th e  Law  re q u ire s  the  

C o m m is s io n e r to  ho ld  a n  inquiry into  such  ap p lica tio n  an d  upon be ing  

satis fied  on th e  re q u ire m en ts  laid dow n  in S ec tio n  1 7  (1 ) (a ), (b), an d  (c) to  

m a k e  a  re c o m m e n d a tio n  to  the M in is te r w h e th e r such  p re m is e s  should  

b e  v e s te d . T h e  issue  w h e th e r a te n a n t cou ld  m a in ta in  such an  app lication  

d e p e n d s  on w h e th e r  th e  p rem is es  fa ll w ith in  th e  m e a n in g  of a  ‘h o u s e ’ as  

d e fin e d  in S e c tio n  4 7  of th e  C . H . P. L a w  :

“House” means an independent living unit, whether assessed or not 
for the purpose of levying rates, constructed mainly or solely for 
residential purposes, and having a separate access, and through which 
unit access cannot be had to any living accommodation, and includes 
a flat or tenement, bu: shall not include-

(1) sub divisions of, or extensions to a house which was first occupied 
as a single unit of residence; and

(2) a house used mainly or solely fora purpose other than a residential 
purpose for an uninterrupted period of ten years prior to March, 
1st, 1972;”
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T h is  d e fin ition  p o s tu la te s  th e  fo llo w in g  c r ite ria  to  b e  s a tis fie d  b y  th e  

ap p lican t.

(a) It m u st b e  an  in d e p e n d e n t living unit w h e th e r  a s s e s s e d  o r n o t fo r th e  

p u rp o s e  o f levy ing  ra tes .

(b) It m u s t h a v e  b e e n  c o n s tru c te d  m a in ly  o r  s o le ly  fo r  re s id e n tia l

■ p u r p o s e s ; a n d

(c ) It m u s t h a v e  a  s e p a ra te  a c c e s s  a n d  th ro u g h  w h ic h .u n it a c c e s s  c a n  

not b e  h a d  to  a n y  o th e r liv ing  a c c o m m o d a tio n .

T h e  C o m m is s io n e r by h is o rd e r  d a te d  2 5 .0 1 .1 9 8 4  (P 1 a )  h e ld  th a t th e  

p rem ises w e re  business p rem ises . H o w ever, on a p p e a l, th e  B o ard  reversed  

th e  find ing of th e  C o m m is s io n e r a n d  h e ld  th a t th e  sa id  p re m is e s  h ad  b e e n  

u sed  m a in ly  o r s o le ly  fo r re s id e n tia l p u rp o s e s .

L e a rn e d  C o u n s e l fo r th e  p e tit io n e r c o n te n d e d  th a t th e  B o a rd  a p p lie d  

th e  w ro n g  tes t b y  m is c o n s tru in g  S e c tio n  4 7  o f th e  C . P. H . L aw .

It is to  b e  o b s e rv e d  th a t th e  B o ard  w ith o u t a s k in g  itself th e  q u e s tio n  a s  

to  w h e th e r  th e  p re m is e s  h a d  b e e n  c o n s tru c te d  m a in ly  o r s o le ly  fo r  

res id en tia l p u rp o se s  a s  laid  d o w n  in th e  defin ition  o f a  h o u s e  in S e c tio n  4 7
a s k e d  th e  q u e s tio n  “.........................w h e th e r  th e  sa id  p re m is e s  is a  b u s in e s s

p re m is e s  o r not” a n d  th e re a fte r  a p p lie d  e x c e p tio n  (2 )  to  th e  d efin itio n  o f a  

h o u s e  c o n ta in e d  in th e  s e c tio n . In fac t, th e  sa id  e x c e p tio n  is m e a n t to  

ta k e  e v e n  a  build ing  w h ich  w a s  c o n s tru c te d  m a in ly  o r so le ly  fo r re s id en tia l 
p u rp o s e s , o u ts id e  th e  d e fin ition  of a  ‘h o u s e ’ if su ch  b u ild in g  w a s  u s e d  

m a in ly  o r s o le ly  fo r a  p u rp o s e  o th e r th a n  a  re s id e n tia l p u rp o s e  fo r an  

u n in te rru p te d  p erio d  of 1 0  y e a rs  p rio r to  M a rc h  1 st, 1 9 7 2 .

T h e  C o u rt o f A p p e a l d is a g re e d  w ith  th e  co n ten tio n  of le a rn e d  C o u n s e l  
fo r th e  p e titio n e r th a t th e  B o a rd  fo rm u la te d  th e  w ro n g  q u e s tio n  a n d  h e ld  

th a t im plicit in th is q u e s tio n  w a s  th e  p ro po s ition  w h e th e r  th e  p re m is e s  in 

q u e s tio n  w e re  re s id en tia l o r b u s in es s .

T h e  p etitio n er h ad  p re s e n te d  his c a s e  on th e  bas is  th a t th e  p re m is e s  a t 

th e  in c ep tio n  h a d  b e e n  a s s e s s e d  fo r th e  p u rp o s e  o f le v y in g  rates as an 
“e a tin g  h o u s e ” ind ica tin g  th a t th e  o rig in a l p u rp o s e  of co n stru ctio n  w a s  for
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b u s in e s s . T h e re fo re , th e  p e titio n e r’s c a s e  w a s  th a t th ou gh  u sed  b y  th e  

1st re s p o n d e n t a s  res id en tia l p re m is e s , th e  p re m is e s  h a d  b e e n  o rig inally  

c o n s tru c te d  fo r b u s in es s  p u rp o se s .

It w o u ld  b e  m a n ifes t th a t th e re  w a s  no  d ispu te  th a t from  1 9 4 3 , s ince  the  

1 st re s p o n d e n t c a m e  in to  o c c u p a tio n  o f th e  p re m is e s , th a t th e  p re m is e s  

w e re  u s e d  fo r  re s id e n tia l p u rp o s e s . B ut to  e n a b le  th e  1st re s p o n d e n t to  

p u rc h a s e  it, it m u s t b e  sh o w n  th a t th e  p re m is e s  w e re  co n s tru c te d  m a in ly  

o r s o le ly  fo r re s id e n tia l p u rp o s e s . It w a s  o p e n  to  th e  1 st re s p o n d e n t to  

s ta te  th a t p re m is e s  h a d  b e e n  co n tin u o u s ly  used  a s  a  re s id e n c e  th e re b y  

en titlin g  h im  to  th e  p ro tec tio n  of th e  R e n t A ct. H o w e v e r, it w o u ld  b e  a  

d iffe ren t situation  w h e n  th e  (1 st re s p o n d e n t) te n a n t m a k e s  an  app lica tion  

u n d e r S e c tio n  1 3  of th e  C . H . P. law  to  p u rc h a s e  it, w h e re  d iffe ren t crite ria  

a re  sp e lt o u t u n d e r S e c tio n  4 7  of th e  C . H . P. Law .

In th e  c irc u m s ta n c e s , th e  B o ard  m is d ire c te d  itself in ad d re s s in g  th e  

q u e s tio n  w h e th e r  th e  sa id  p re m is e s  w e re  b u s in es s  p re m is e s  o r not. T h is  

m isd ire c tio n  w a s  th e  o u tc o m e  of fa ilin g  to  a p p re c ia te  th e  provis ions of 
S ection  4 7  of th e  C . H . P. Law . T h e  C o u rt of A p p ea l h as  taken  th e  m istaken  

v ie w  th a t im plicit in th e  q u e s tio n  w a s  w h e th e r  th e  p re m is e s  in question  

w e re  re s id en tia l o r b u s in es s .

T h e  m isc o n s tru c tio n  of S e c tio n  4 7  of C . H . P. L a w  w a s  re fle c te d  in th e  

app lication  of th e  test of u ser of p rem ises  to  d e term ine  the question w h e th er  

th e  p re m is e s  w a s  a  h o u s e . T h e  p rim a ry  te s t p o s tu la te d  b y  th a t sectio n  is 

th e  te s t a s  to  w h e th e r  th e  p re m is e s  w e re  c o n s tru c te d  for re s id en tia l 
p u rp o s e s . It is to  b e  n o te d  th a t th is sec tio n  d o e s  not p e rm it a  ch o ic e  

b e tw e e n  tw o  p rim a ry  tes ts . T h e  e ffe c t o f th e  re as o n in g  of th e  B o ard  an d  

th e  C o u rt o f A p p e a l w a s  to  im p o s e  a  b u rd e n  on th e  o w n e r to  p ro v e  th a t it 
w a s  c o n s tru c te d  fo r b u s in e s s  p u rp o s e s  w h ich  is c o n tra ry  to  w h a t is 

e n v is a g e d  in S ec tio n  4 7 .

It is n e c e s s a ry  to  c o n s id e r th e  d ec is io n s  of th is C o u rt, on th e  defin ition  

of a  h o u s e  a s  g iv en  in S e c tio n  4 7  of C . H . P. Law .

T h e  c a s e  of Abeysekera vs . 'Wijetunga0> laid  dow n  th e  ru le  th a t th e  

te s t to  b e  a p p lie d  to  d e te rm in e  w h a t a  h o u s e  is, fo r th e  p u rp o s e s  of C . H. 
P. L aw , m u st b e  a n  o b je c tiv e  te s t a n d  not a  s u b je c tiv e  o n e  a n d  th a t its 

in itial co n stru ctio n  an d  th e  p u rp o s e  of constru ctio n  is w h a t m a tte rs .
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“In Mohamed Ismail vs . Hussairf2) C o u rt a p p lie d  th e  crite rio n  o f u s e r  

m a in ly  b e c a u s e  o f th e  lac k  o f d irec t e v id e n c e  re la tin g  to  th e  initial p u rp o s e  

of co n stru ctio n . H o w e v e r, it w a s  d is c lo s e d  th a t th e  p re m is e s  h a d  b e e n  

o rig in a lly  a s s e s s e d  a s  a  h o u s e . T h e re fo re , it w o u ld  b e  c le a r  th a t, th e re  

w a s  no  o cc a s io n  to  c o n s id e r th e  o rig in a l p u rp o s e  o f c o n s tru c tio n  o f th e  

p rem ises  an d  th e  question  of devo lution  of th e  burden  o f proof in th e  con tex t 

of S e c tio n  4 7  of th e  C . H . P. L a w  d id  n o t a r is e  fo r c o n s id e ra tio n .

O n  th e  fo reg o in g  m a te ria l, I ho ld  th a t th e  B o ard  a n d  th e  C o u rt of A p p e a l 
e rre d  in ap p ly in g  th e  te s t o f u s e r of p re m is e s  in s te a d  of c o n s id e rin g  th e  

p u rp o s e  o f co n stru ctio n  in d e te rm in in g  w h e th e r  th e  p re m is e s  c o n s titu te d  

a  h o u s e  w ith in  th e  m e a n in g  o f S e c tio n  4 7  o f C . H . P. L aw .

(2) B u rden  o f P ro o f

S ec tio n  101 o f th e  E v id e n c e  O rd in a n c e  p ro v id e s :

“ Whoever desires any Court to give judgment as to any legal right or 
liability dependent on the existence of facts which he asserts, must 
prove those facts exist. When a person is bound to prove the existence 
of any fact, it is said that burden of proof lies on that person”.

T h is  sectio n  is c o n c e rn e d  w ith  th e  d u ty  to  p ro v e  o n e ’s c a s e  a s  a  w h o le  

a n d  is d is tin g u ish ab le  from  S ec tio n  1 0 3  w h ich  e x p la in s  th e  b u rd e n  of p roof 

a s  to a  p a rtic u la r fac t. T h is  s e c tio n  re a d s  a s  fo llo w s

'The burden of proof as to any particular fact lies on that person who 
wishes the Court to believe in its existence, unless it is provided by any 
law that the proof of that fact shall lie on any particular person”.

T h e  d iffe re n c e  in s c o p e  co u ld  b e  s e e n  fro m  illustra tion  (A ) to  S e c tio n  

101 w h ich  s ta te s  a s  fo llo w s .

“A desires a Court to give judgment that B shall be punished for a 
crime which A says B has committed. A must prove that B has committed 
the crime. ”

B ut h o w e v e r, w h e re  B  c o n c e d e s  th a t h e  c o m m itte d  th e  a c t a lle g e d  but 

p le a d s  th a t it d o e s  no t e n ta il c r im in a l liab ility  s in c e  th e  g e n e ra l e x c e p tio n  

re la ting  to  e x e rc is e  of th e  right to  p riv a te  d e fe n c e  or a n y  sp e c ia l e x c e p tio n
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c o n ta in e d  in th e  P e n a l C o d e  is ap p lic a b le , B  is b o u n d  to  es tab lish  fac ts  to  
b ring  h im  w ith in  th a t e x c e p tio n . ( Vide S e c tio n  1 0 5 ).

S e c tio n  1 0 2  p ro v id e s  fo r th e  d evo lu tio n  o f th e  b u rd e n  of p roof in th e  
fo llow ing  te rm s .

“The burden of proof in a suit or proceeding lies on that person who
would fail if no evidence at all were given on either side”.

T h e  q uestion  a s  to  w hich  party  should  beg in  to  lead  ev id e n c e  befo re  the  

L a b o u r T r ib u n a l c a m e  up fo r c o n s id e ra tio n  b e fo re  th e  S u p re m e  C o u rt in 

th e  c a s e  of David J. Anderson vs. Ahamad Husny.™ T h e  C o u rt h e ld  th a t 
alth ou g h  th e  L a b o u r T rib u n a l is not bound  by th e  E v id e n c e  O rd in a n c e , the  

princ ip le  e n s h rin e d  in S ec tio n  1 0 2 , th a t th e  person  on w h o m  th e  burden  of 
pro o f lies w o u ld  fa il if n o  e v id e n c e  a t all w e re  g iven  on e ith e r s id e , is a  

c o m m o n  s e n s e  p rinc ip le , d e p a rtu re  from  w hich  w ou ld  not b e  justified if the  

c irc u m s ta n c e s  d o  n o t w a rra n t su c h  a  d e p a rtu re .

In th e  p re s e n t c a s e , th e  p rim a ry  te s t p o s tu la te d  b y  S e c tio n  4 7  of C . H. 
P. L a w  is w h e th e r th e  p re m is e s  w e re  co n structed  for res iden tia l purposes. 
If n o  e v id e n c e  is g iv e n  b y  e ith e r  s id e , it is th e  1st re s p o n d e n t w h o  w ou ld  

fa il b e fo re  th e  C o m m is s io n e r. T h e  1s t re s p o n d e n t h ad  fa iled  to lea d  a n y  

e v id e n c e  to  es ta b lis h  th a t th e  p re m is e s  w e re  c o n s tru c te d  fo r res id en tia l 
p u rp o s e s . T h e  p e titio n e r h a d  p ro d u c e d  a s s e s s m e n t ex tra c ts  (P 4 3 -P 5 3 )  

w h ich  s h o w e d  th e  p re m is e s  w e re  o rig in a lly  a s s e s s e d  a s  an  ea tin g  hou se  

th o u g h  u s e d  a s  a  re s id en tia l h o u se . T h e re  w a s  no  re as o n  to d e v ia te  from  

th e  ru le  s e t o u t in S e c tio n  1 0 2  of th e  E v id e n c e  O rd in a n c e  a t th e  inquiry  

b efo re  th e  B o ard  of R e v iew .

A cco rd in g ly , I h o ld  th a t th e  b u rd e n  of p ro o f th a t th e  p re m is e s  w e re  

co n s tru c te d  fo r re s id e n tia l p u rp o s e s  lay  w ith  th e  1 st re sp o n d en t, an d  has  

not b e e n  d is c h a rg e d .

(3) Ouster Clause

L e a rn e d  C o u n s e l fo r th e  1 st re s p o n d e n t c o n te n d e d  th a t th e  o rd er of the  

B o a rd  is fin a l a n d  c o n c lu s iv e  a n d  c a n n o t b e  im p e a c h e d  on th e  m a te ria l 
s u b m itte d  b y  th e  pe titio n er. T h is  co n ten tio n  is b a s e d  on  S e c tio n  3 9 (3 )  of 
th e  C . H . P. L a w  re a d  w ith  S e c tio n  2 2  of th e  In te rp re ta tio n  O rd in a n c e  as  

a m e n d e d  b y  A ct, N o . 1 8  of 1 9 7 2 .
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S e c tio n  3 9 (3 )  of th e  C . H . P. L a w  p r o v id e s :

‘The determination of the Board on any appeal made under 
sub section (!) shall be final and shall not be called in question 
in any Court’.

T h e  m a te r ia l p a rts  o f S e c tio n  2 2  o f th e  In te rp re ta tio n  O rd in a n c e  (a s  

a m e n d e d ) re a d  a s  fo llow s.

“Where there appears in any enactment................ the expression “shall
not be called in question in any Court”................in relation to any order,
decision,..................which any person, authority or tribunal is empowered
to make or issue under such enactment, no court shall, in any 
proceedings and upon any ground whatsoever, have jurisdiction to 
pronounce upon the validity or legality of such order,
decision.................... made or issued in the exercise or the apparent
exercise of the power conferred on such person, authority or tribunal.

Provided however, that the preceding provisions of this Section shall 
not apply to the Supreme Court or the Court of Appeal as the case may 
be...............in respect of the following matters only, that is to say-

fa) Where such order, decision.............is ex facie not with in the power
conferred on such person, authority or tribunal making or issuing such 
order, decision....; and

(b ) .....................................”

L e a rn e d  C o u n s e l fo r th e  p e tit io n e r c o n te n d e d  th a t th e  B o a rd  h a d  th e  

p o w e r ex facie to  m a k e  th e  o rd er it did, n a m e ly  to  hold w h e th e r th e  p re m is e s  

in q u e s tio n  w e re  e ith e r  re s id e n tia l o r b u s in e s s  p re m is e s . H e  c o n te n d e d  

th a t n e v e rth e le s s  th a t p o w e r  of th e  B o a rd  d id  n o t c o n fe r ju risd ic tio n  to  th e  

B o a r d :

(a) to  fo rm u la te  th e  w ro n g  q u e s tio n .

(b) to  m isc o n s tru e  th e  p ro v is io n s  of S e c tio n  4 7  of th e  C . H . P. L a w  a n d  

a p p ly  th e  w ro n g  t e s t ; a n d

(c) to  ta k e  into  a c c o u n t irre le v a n t c o n s id e ra tio n s .



74 Sri Lanka Law Reports (2006) 1 Sri L  R.

T h e  o u s te r c la u s e  in S ec tio n  3 9 (3 )  of th e  C . H . P. L aw  re ad  w ith  S ection  

2 2  of In te rp re ta tio n  O rd in a n c e  c a m e  u p  fo r co n s idera tion  in Withanaratchi 
vs. Gunawardenaw w h e re  th e  C o u rt h e ld  th a t on  a  co n s id e ra tio n  of th e  

e n tire ty  o f th e  fa c ts  a n d  c irc u m s ta n c e s  it co u ld  n o t c o n c lu d e  th a t th e  

decis ion  of th e  B oard  w a s  u n re a s o n a b le  an d  u nsupported  by th e  ev id e n c e  

on re c o rd . T h e  C o u rt o b s e rv e d  th a t a t m o st th e  a lle g e d  erro r lay  in th e  

ev a lu a tio n  an d  th e  a s s e s s m e n t of th e  oral an d  d o c u m en ta ry  ev id e n c e  and  

th e re fo re  th e  e rro r if a t a ll w a s  o n e  m a d e  w ith in  th e  a r e a  of jurisd iction  of 
th e  B o ard  of R e v iew .

T h u s , th e  tw o  g ro u n d s  e n u m e ra te d  n a m e ly  ; (a )  w h e re  a  dec is io n  is 

u n re a s o n a b le  o r (b ) w h e re  it is u n s u p p o rte d  b y  e v id e n c e  a re  o bv iously  

g ro u n d s  th a t w o u ld  a ffe c t th e  jurisd ic tion  of th e  B o ard .

T h e  d ec is io n  in th e  c a s e  of Sitamparanathan vs. Premaratna (5) is 

s ig n ifican t in th a t it h e ld  th a t S e c tio n  3 9 (3 )  o f th e  C . H . P. law  did  not 
p ro te c t a  d ec is io n  w h ich  p a te n tly  la c k e d  ju risd ic tion  to  d e c id e .

A t th is  p o in t it is usefu l to  e x a m in e  th is  q u e s tio n  in th e  light o f th e  

E n g lish  p re c e d e n ts .

In R. vs. Northumberland Compensation Appeal Tribunal th e  C o u rt of 
A p p e a l h e ld  th a t ce rtio rari to  q u a s h  th e  d ec is io n  of a  S ta tu to ry  T rib u n a l 
lay, n o t o n ly  w h e re  th e  trib u n a l h a d  e x c e e d e d  its jurisd iction  but a lso  

w h e re  an  e rro r of law  a p p e a re d  on th e  fa c e  of th e  record . Th is  c a s e  turned  

upon th e  a m o u n t o f co m p e n s a tio n  p a y a b le  to  th e  c le rk  to a  hospita l board  

in N o rth u m b e rla n d  w h o  h a s  lost h is e m p lo y m e n t c o n s e q u e n t upon  th e  

in troduction  of th e  N a tio n a l H e a lth  S e rv ic e . U p o n  a  m isconstruction  of the  

re g u la tio n s , th e  C o m p e n s a tio n  A p p e a l T rib u n a l re fu s e d  to  a llow  him  his 

full p e rio d  of s e rv ic e  on th e  b as is  th a t th e re  w e re  tw o  p erio d s  of s e rv ic e  

a n d  th a t o n ly  th e  s e c o n d  p erio d  of s e rv ic e  sh o u ld  b e  c o u n te d  w hich  

a p p e a re d  to  b e  a  m a n ife s t e rro r o f law .

T h is  c a s e  is s ig n ifican t in th a t it re v iv e d  th e  p o w e r of re v iew  fo r m e re  

e rro r of law  on  th e  fa c e  of th e  re co rd  an d  m a rk e d  th e  b eg in n in g  of th e  

p ro c e s s  to w a rd s  b rin g in g  all d e c is io n s  on q u e s tio n s  of law  w ith in  jud ic ia l 

review.

T h e  a p p lic a tio n  of th e  d o c trin e  of u ltra  v ire s  w a s  m a d e  w id e r fo r th e  

p u rp o s e  o f m in im is in g  th e  e ffe c t o f o u s te r c la u s e s  by th e  H o u s e  of Lords
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in th e  c e le b ra te d  c a s e  o f Anisminic Ltd. vs. Foreign Compensation 
CommissionS7>

In th is  c a s e , th e  F o re ig n  C o m p e n s a tio n  C o m m is s io n  re je c te d  a  c la im  

fo r c o m p e n s a tio n  fo r a  p ro p e rty  a lre a d y  so ld  to  a  fo re ig n  b u y e r o n  th e  

e rro n e o u s  g ro u n d  th a t th e  S ta tu to ry  O rd e r  in C o u n c il re q u ire d  th a t th e  

s u c c e s s o r in title  sh o u ld  h a v e  b e e n  o f B ritish  N a tio n a lity  a t  a  c e rta in  d a te .  
U p o n  A n is m in ic  c h a lle n g in g  th e  C o m m is s io n ’s d e c is io n  on  th e  g ro u n d  

th at th e  C o m m is s io n  h ad  m isco ns tru ed  th e  re le v a n t 1 9 6 2  o rd e r from  w hich  

th e  C o m m is s io n  d e riv e d  ju risd ic tio n , in th a t th e  1 9 6 2  o rd e r d id  n o t re q u ire  

both  th e  a p p lic a n t a n d  h is  s u c c e s s o r in title  to  b e  B ritish  to  q u a lify  fo r  

c o m p e n s a tio n , th e  H o u s e  o f L o rd s  h e ld  t h a t :

(a) th e  o u s te r  c la u s e  did  not p ro tec t a  d e te rm in a tio n  w h ich  w a s  o u ts id e  

ju r is d ic t io n ; a n d

(b) (b y  a  m a jo rity ) th e  m isco n s tru ctio n  of th e  O rd e r  in C o u n c il w h ich  th e  

C o m m is s io n  h ad  to  a p p ly  in v o lve d  a n  e x c e s s  of ju ris d ic tio n  s in c e  

th e y  b a s e d  th e ir  d e c is io n  on  a  g ro u n d  w h ich  th e y  h a d  n o  righ t to  

ta k e  in to  a c c o u n t a n d  s o u g h t to  im p o s e  a n o th e r  c o n d itio n  n o t  

w a rra n te d  by th e  order.

T h e  p rin c ip le  d e d u c ib le  fro m  th e  A n is m in ic  c a s e  is th a t e v e ry  e rro r of 

law  b y  a  trib un a l m u st n e c e s s a r ily  b e  ju ris d ic tio n a l. T h is  c a s e  b e c a m e  th e  

le a d in g  e x a m p le  o f ju ris d ic tio n a l e rro r b y  a  tr ib u n a l in th e  c o u rs e  o f its 

pro ceed in gs .

T h e  m a jo rity  v ie w  o f th e  H o u s e  o f L o rd s  w a s  th a t th e  e r ro r  d e s tro y e d  

th e  C o m m is s io n ’s ju risd ic tio n  a n d  re n d e re d  th e  d e c is io n  a  nullity , s in c e  

on a  tru e  v ie w  o f th e  law , th e  C o m m is s io n  h a d  no  ju ris d ic tio n  to  ta k e  th e  

n atio n a lity  of th e  s u c c e s s o r in title  into  a c c o u n t. T h e re fo re , b y  a s k in g  th e  

w ro n g  q u e s tio n  a n d  b y  im p o s in g  a  re q u ire m e n t w h ic h  th e  C o m m is s io n  

h a d  n o  a u th o r ity  to  im p o s e , it h a d  o v e r s te p p e d  its p o w e r .  ( Vide 
Administrative Law- W a d e  a n d  F o rsy th  8 th  E d itio n  - p a g e  2 7 0 )

T h u s , a  trib u n a l h a s  in e ffe c t no  p o w e r  to  d e c id e  a n y  q u e s tio n  of law  

in c o rre c tly ; a n y  erro r of law  w o u ld  re n d e r its d ec is io n  liab le  to  b e  q u a s h e d  

a s  u ltra  v ires .

6 -CM6576
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T h is  ca te g o ric a l p ro n o u n c e m e n t o f th e  law  w a s  upheld  an d  co n firm ed  

in tw o  s u b s e q u e n t c a s e s  n a m e ly  O ’Reilly us. Mackman<8) a n d  R. vs . Hull 
University Visitor(9)

In Reilly vs. Mackman (s u p ra ) Lord  D ip lo ck  s ta ted  t h a t :

“The breakthrough that the Anisminic case made was the recognition 
by the majority of this House that if a tribunal whose jurisdiction was 
limited by statute or subordinate legislation mistook the law applicable 
to the facts as it had found them, it must have asked itself the wrong 
question, i.e., one into which it was not empowered to inquire and so 
had no jurisdiction to determine. Its purported “determination " not being 
a “determination” within the meaning of the empowering legislation, was 
accordingly a nullity”.

In R. vs . Hull University Visitor(supra; )  Lord  B ro w n e W ilk in so n  sta ted  

th a t :

“. ............. the decision in Anisminic Ltd. vs. Foreign Compensation
Commission (19692A C  147) rendered obsolete the distinction between 
errors of law on the face of the record and other errors of law by extending 
the doctrine of ultra vires. Thenceforward it was to be taken that 
Parliament had only conferred the decision making power on the basis 
that it was to be exercised on the correct legal basis; a misdirection in 
law in making the decision therefore rendered the decision ultra vires".

L a c k  o f ju risd ic tio n  m a y  a r is e  in m a n y  w a y s  a s  e n u m e ra te d  b e lo w  

w h ich  w o u ld  c a u s e  a  tr ib u n a l to  s te p  o u ts id e  its jurisd ic tion .

(a ) th e  a b s e n c e  o f fo rm a lit ie s  o r co n d itio n s  p re c e d e n t to  th e  trib un a l to  

c lo th e  itself w ith  ju risd ic tio n  to  e m b a rk  on a  inqu iry  ;

(b) w h e re  a t th e  e n d  of a n  inq u iry  trib u n a l m a k e s  a n  o rd e r th a t it h as  no  

ju risd ic tio n  to  m a k e ;

(c) w h e re  in th e  c o u rs e  of p ro c e e d in g s  trib un a l d e p a rts  from  ru les  of 
n a tu ra l ju s tic e , a n d  a s k s  itself th e  w ro n g  q u e s tio n  o r ta k e s  into  

a c c o u n t m a tte rs  w h ic h  it w a s  n o t d irec te d  to  ta k e  in to  a c co u n t. 
(Vide Anisminic Ltd. vs . Foreign Compensation Commission a t p ag e  

195).
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In Maradana Mosque Trustees vs. Mahamud(,0) a n  a p p e a l fro m  th e  

ju d g m e n t o f th e  S u p re m e  C ourt, th e  P rivy  C o u n c il h e ld  th a t w h e re  s ta tu to ry  

au th o rity  w a s  g iv e n  to  a  M in is te r to  a c t if h e  w a s  s a tis fie d  th a t a  sc h o o l is 

b e in g  a d m in is te re d  in a  c e rta in  w ay , h e  w a s  n o t g iv e n  a u th o r ity  to  ac t, 
b e c a u s e  h e  w a s  sa tis fie d  th a t th e  sc h o o l h a d  b e e n  a d m in is te re d  in th a t  

w ay . It w a s  h e ld  th a t th e  M in is te r  h a d  a s k e d  h im s e lf th e  w ro n g  q u e s tio n  

a n d  n e v e r b ro ug h t h im se lf w ith in  th e  a r e a  o f h is  jurisd ic tion  a n d  th e re fo re , 

a c te d  w ith o u t o r  in e x c e s s  o f ju ris d ic tio n .

In th e  lig h t o f th e  a b o v e  d e c is io n s , th e  q u e s t io n 'th a t  a r is e s  fo r  

c o n s id e ra tio n  in th e  p re s e n t c a s e  is w h e th e r  th e  B o a rd  w e n t o u ts id e  its 

d e s ig n a te d  a r e a  a n d  o u ts te p p e d  th e  c o n fin e s  o f th e  te rrito ry  o f its inquiry.

U n d oubted ly , th e  B o ard  a s k e d  itself th e  w ro n g  q u e s tio n  to  w it; w h e th e r  

th e  p re m is e s  w e re  b u s in e s s  p re m is e s  o r not. It w o u ld  b e  o b v io u s  th a t th e  

p ro p e r q u e s tio n  to  h a v e  a s k e d  w a s  w h e th e r  th e  p re m is e s  w a s  a  ‘h o u s e ’ 
w ith in  th e  m e a n in g  of S e c tio n  4 7  o f th e  C . H . P. L aw . In fa ilin g  to  a s k  th e  

p ro p e r q u e s tio n  th e  B o a rd  w e n t o u t o f b o u n d s  a n d  w a n d e re d  o u ts id e  its 

d e s ig n a te d  a re a . F u rth e r, th e  B o a rd  e rro n e o u s ly  la id  th e  b u rd e n  of p ro o f 

on th e  p e titio n er to  p ro v e  th a t th e  p re m is e s  w e re  b u s in e s s  p re m is e s . T h is  

in itial m isd ire c tio n  c a u s e d  th e  B o a rd  to  a p p ly  th e  w ro n g  te s t o f user.

It is a ls o  e v id e n t th a t th e  m is c o n s tru c tio n  of th e  p ro v is io n s  o f S e c tio n  

4 7  of th e  C . H . P. L aw , led  th e  B o a rd  to  re ly  o n  irre le v a n t c o n s id e ra tio n s  

n a m e ly ;

(a) th a t th e  te n a n t h ad  co n tin u ed  to  b e  in u n in te rru p te d  o c c u p a tio n  for a  

long  p e r io d ; a n d

(b) th a t th e  p re m is e s  h ad  b e e n  a s s e s s e d  a s  a  h o u s e  in 1 9 8 0 .

O n  a  c a re fu l e x a m in a tio n  o f th e  a b o v e  m a te r ia l, it is m a n ife s t th a t th e  

B o ard  h ad  d ig re s s e d  a w a y  from  its a llo tte d  ta s k  a n d  o u ts te p p e d  th e  

co n fin es  of th e  territo ry  of its inqu iry  a n d  th e re b y  e x c e e d e d  its ju risd ic tio n .

L e a rn e d  C o u n s e l fo r th e  p e tit io n e r c o n te n d e d  th a t in a n y  e v e n t  o u s te r  

c la u s e  in S e c tio n  3 9 (3 )  o f th e  C . H . P. L a w  re a d  w ith  S e c tio n  2 2  of th e  

in te rp re ta tio n  O rd in a n c e  (a s  a m e n d e d )  is in o p e ra tiv e  in v ie w  of th e  

c o n s titu tio n a l im p lica tio n s  flo w in g  fro m  A rtic le  1 4 0  of th e  C o n s titu tio n .
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A rtic le  1 4 0  o f th e  C o n s titu tio n  p ro v id e s :

“Subject to the provisions of the Constitution, the Court of Appeal shall 
have full power and authority to inspect and examine the records of any 
Court of First Instance or tribunal or other institution, and grant and issue, 
according to law, orders in the nature of writs of certiorari, prohibition, 
procedendo, mandamus and quo warranto against the Judge of any Court 
of First Instance or tribunal or other institution or any other person:

A rtic le  1 6 8 (1 )  o f th e  C o n s titu tio n  p erm its  th e  co n tin u ed  o p e ra tio n  of 
le g is la t io n  in fo rc e  im m e d ia te ly  b e fo re  th e  c o m m e n c e m e n t  o f th e  
C o n s titu t io n :

“Unless Parliament otherwise provides, all laws, written laws and 
unwritten laws, in force immediately before the commencement of the 
Constitution shall mutatis mutandis, and except as otherwise expressly 
provided in the Constitution, continue in force”.

T h e  S u p re m e  C o u rt in Atapattu vs. People’s Bank <"> in in te rp re tin g  

A rtic le  1 6 8 (1 )  e x p re s s e d  th e  v ie w  th a t o u s te r c la u s e  w o u ld  b e  o p e ra tiv e  

o n ly  “e x c e p t a s  o th e rw is e  ex p re s s ly  p ro v id e d ” in A rtic le  1 4 0  an d  held  th at 
la n g u a g e  u s e d  in A rtic le  1 4 0  is b ro a d  e n o u g h  to  g iv e  th e  C o u rt of A p p e a l 
au th o rity  to  re v ie w  e v e n  on g ro u n d s  ex c lu d e d  by o u s te r c la u s e . T h is  c a s e  

h e ld  fu rth er th a t constitu tional p rovis ions b e ing  th e  h ig h er norm  will prevail 
o v e r th e  o rd in a ry  s ta tu to ry  provis ions.

In Sirisena Cooray vs. Tissa Bandaranayake(,2) th e  S u p re m e  C o u rt  
u p h e ld  a n d  c o n firm e d  th e  v ie w  e x p re s s e d  in Atapattu vs. People’s Bank. 
T h is  v ie w  w a s  re ite ra te d  in Wijepala Mendis vs. P. R. P. Perera. ('3)T h u s , 
th e  a fo re s a id  d e c is io n s  firm ly  e s tab lis h  th e  v ie w  th a t th e  o u s te r c la u s e  

d o e s  n o t o p e ra te  to  e x c lu d e  th e  ju risd ic tion  c o n fe rre d  on th e  C o u rt of 
A p p e a l b y  A rtic le  1 4 0  of th e  C o n stitu tio n .

In th e  c irc u m s ta n c e s , th e  im p re s s  of fina lity  se t out in S ec tio n  3 9 (3 )  of 

th e  C . H . P. L a w  re a d  w ith  S e c tio n  2 2  of th e  In te rp re ta tio n  O rd in a n c e  has  

n o  a p p lic a tio n  to  th e  im p u g n e d  d ec is io n  of th e  B o ard . A ccord ing ly , I hold  

th a t  th e  C o u rt o f A p p e a l h a d  ju risd ic tion  to  re v ie w  th e  d ec is io n  of th e  

B o a rd  a n d  a  w rit of c e rtio ra ri w o u ld  lie to  q u a s h  it.
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F o r th e  a b o v e  re a s o n s , I s e t a s id e  th e  d e c is io n  o f th e  B o a rd  d a te d  

2 3 .1 0 .1 9 9 8  a n d  th e  O r d e r  o f th e  C o u rt o f A p p e a l d a te d  0 9 .0 2 .2 0 0 1  a n d  

a llo w  th is  a p p e a l w ith  c o s ts  fix e d  a t R s . 5 ,0 0 0 /=  p a y a b le  b y  th e  .1st 
re s p o n d e n t to  th e  p e titioner.

F E R N A N D O  J .— I a g re e . 

W IG N E S W A R A N  J .— I a g re e .  

Appeal allowed.


