
84 Sri Lanka Law Reports [1990} 1 SriLR .

SR I L A N K A  S T A T E  P L A N T A T IO N  C O R P O R A TIO N

v.
L A N K A  PO D U  S E V A  S A N G A M A Y A

(on behalf of 25 workmen)

SUPREME COURT.
TAMBIAH, J„ H.A.G. DE SILVA, J. AND KULATUNGA. J. 
S.C APPEAL No. 29/87 - C.A.No. 302/79 - 
L.T. Nos. 191 - 203/78. 3/271 - 280/78, 3/333/78, 3/433/78. 
MARCH 7, 1989.

Industrial Dispute - Termination of employment - Reinstatement - Compensation in lieu ol 
reinstatement - Industrial Disputes Act, sections 33 (3), (5) and (6).

(1) Where the termination of service is found to be unjustified, the workman is, as a rule, 
entitled to reinstatement. An order for payment of compensation is competent in situations 
referred to in sections (33) (3) (workman in personal service) and (33) (5) (workman 
requesting compensation instead of reinstatement) or where such order would be 
otherwise just and equitable in the circumstances as contemplated by section (33) (6) ol 
the Act.

(2) An appeal lies against an order of a Labour Tribunal on a question ol law Thus the 
Appeal Court may intervene if the Tribunal appears to have made a finding lor which there 
is no evidence - a finding which is both inconsistent with the evidence and contradictory 
of it. If no such ground is made out the Appellate Court is not competent to vary an order 
for reinstatement made by a Tribunal on the ground cf subsequent events, save in 
exceptional circumstances.
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(3) Thus an order for payment of compensation in lieu of reinstatement may be substituted 
in appeal if reinstatement has become demonstrably impracticable due to changes in the 
employer's establishment or the closure of the business or by reason of the workman 
having reached the age of retirement. However mere lapse of time (8 years) since the 
dismissal of an order for reinstatement would not warrant reversal of an order for 
reinstatement.

(4) Out of 25 workmen involved, 2 had died, 6 had reached the age of retirement and 2 
workmen had already been re-employed. Only 15 had to be reinstated. Having regard to 
the positions held by these workmen (watcher, store-keeper, tractor driver, clerk, assistant 
project managers, assistant clerks, field officers, field supervisors) and the fact that the 1 st 
Respondent - Corporation appeared to have the monopoly of managing a very large extent 
of estate lands there could be no difficulty in reinstating these workmen.
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April 21, 1989.

KULATUNGA, J.

In early 1978 Lanka Podu Seva Sangarnaya the Applicant -Respondent 
- Petitioner made applications to the Labour Tribunal on behalf of 25 
workmen complaining that the services of the said workmen who were its 
members employed on estates which had vested in the Land Reform 
Commission had been terminated without any justifiable reason orcause. 
The respondents to the applications before the Tribunal were the Sri 
Lanka State Plantations Corporation 1st Respondent - Appellant - Re­
spondent, the Liquidator Udarata Co - operative Development Board and 
the Land Reform Commission.
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T he  w orkm en  cons is ted  of o ne  w atcher, one  sto re -keeper, one tractor 

d river, one  c lerk, tw o ass is tan t p ro ject m anagers, five  assistan t c lerks, six 
fie ld  o fficers , seven  fie ld  supe rv iso rs  and one w orkm an in respect of 
w ho m  no proof of p os ition  held is availab le .

A t the  inqu iry be fo re  the  T ribuna l, the A pp licant U nion ca lled w orkm en. 
S um ana  B anda, U pali D isssanayake  and S.H. W eera tunge  w hils t the 1 st 
R espondent - C orpora tion  ca lled  M.B. W anninayake  its Personnel 
M anager.

The  w o rkm a n  W eera tunge  w ho  tes tified  before  the T ribuna l and w ho 
w as  46  years  of age then , had been first appoin ted  in 1966 w h ils t the  o ther 
w orkm en  app ea r to have been em ployed from  1972 onw ards. At the tim e 
of the  a lleged  te rm ina tion  they w ere  in em p loym ent on lands w h ich  had 
ve s ted  in the  Land R eform  C om m ission . These  lands w ere  subsequen tly  
p laced  u nd e r the  m anagem en t of the  U dara ta  Co - opera tive  D eve lop­
m ent B oard  (U S W A S A M  A) w h ich  w en t into liqu idation  on 1 st N ovem ber, 
1977 on  w h ich  da te  the  1st R espondent - C orpo ra tion  took o ve r the 
m an ag em en t of the estates.

It w as  a lleged  tha t the se rv ices of one of the  w orkm en  w as te rm inated  
on  25 th  August, 1977 w h ils t the  se rv ices of the o ther w orkm en  w ere 
te rm ina te d  b e tw e en  18th and 25th of N ovem ber, 1977.

The  p os ition  of the  1 st R espondent - C orpora tion  w as that a lthough the 
m an a g e m e n t of the  esta tes w as  taken  over on  1 st N ovem ber. 1977 they 
w ere  p hys ica lly  taken  o ve r be tw een  21st and 30th  N ovem ber, 1977 and 
th a t m ost o f the  w orkm en  had vacated  em p loym en t by fa iling  to report for 
w ork  on  th e ir ow n  w h ils t o the rs  had been fo rc ib ly  o usted  from  the  estates 
by som e  o u ts id e rs  d urin g  the  d is tu rbances w h ich  fo llow ed  the G enera l 

E lections.

H ow ever, it is in ev idence  tha t the 1st R espondent - C orpo ra tion  had 
in fac t a ssum ed  m anagem en t of the esta tes as from  1 st N ovem ber, 1977. 
T h is  e v idence  cons is ts  of o rders  fo r the tran s fe r of w orkm en  e ffected  on 
14th N ovem ber, 1977 and the  paym en t of th e ir w ages  fo r N ovem ber, 

1977 by the  1st R esponden t - C orpora tion .

T he  T ribuna l found  tha t im m edia te ly  a fte r the  G enera l E lections in 
Ju ly , 1977 there  ex is ted  a s ituation  on the  re levant esta tes  w here  the
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workmen were not permitted to continue in employment. That was from 
somewhere about 30th August, 1977 from which time they had been 
attached to the office of the USWASAMA up to its liquidation. Two of the 
persons who forcibly entered the estates during this period namely, 
T.Abeysundera and R.E. Jayasinghe had obtained appointments as 
Project Managers and were responsible for the termination of the 
workmen concerned.

On the basis of the evidence led, the Tribunal reached the conclusion 
that the 1 st Respondent - Corporation had taken on itself the responsibil­
ity to continue the workmen in employment on the liquidation of the 
USWASAMA, the services of the workmen were terminated and that such 
termination was wrongful and unjustified. The Tribunal held that the 1st 
Respondent - Corporation should bear the entire responsibility for the 
consquences following from such termination and ordered their reinstate­
ment and further ordered that each of them be paid one year's salary by 
way of back wages.

The 1 st Respondent - Corporation appealed to the Court of Appeal 
against the order of the Tribunal alleging the following defaults by the 
Tribunal :-

(a) Failure to assess the evidence and to give reasons for the 
findings;

(b) failure to consider the fact that there was no contract of employment 
between the workmen ant the 1st Respondent - Corporation ;

(c) failure to consider the fact that the workmen had not worked even 
a single day under the 1st Respondent - Corporation and that 
they had not been paid wages at any time by the 1 st Respondent 
- Corporation.

The 1 st Respondent - Corporation prayed that the order of the T ribunal 
be set aside and he be granted relief as prayed for in his answer to the 
Tribunal. In his answer the 1st Respondent - Corporation had prayed for 
the dismissal of the applications for relief made on behalf of the workmen.

I am of the opinion that there was no merit in the appeal of the 1st 
Respondent - Corporation. In fact the Court of Appeal dismissed fhe
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appea l except as regards the w orkm en  P .S .W ithanage and S.B. 
D odanw ela  w ho  had, accord ing  to the evidence led before  the Tribunal, 
been re - em p loyed.

H ow ever, by its judgm ent da ted  10th S eptem ber, 1985 and the 
su bsequen t o rd e r da ted  28th  Ju ly, 1986 the  C ourt o l A ppea l p roceeded 
to  revise the o rd e r fo r re ins ta tem ent on  the g round  that an o rder for 
re insta tem en t of the  w orkm en  a fte r the lapse of 8 years is im practicable  
and th a t an o rd e r to re insta te  the w orkm en  w hose  ages are unknow n is 
not a jus t and  equ itab le  order. The C ourt a lso o bse rved  that m any 
ch an ge s  had taken  p lace in the  adm in is tra tion  of the esta te  during  this 
period  of tim e  and substitu ted  an o rder fo r com pensa tion  be ing  one 
m o n th ’s sa la ry fo r e very ye a r of service upto  the  date  of that order. It w as 
a lso o rd e red  tha t if the  w age  structure  had been varied  a fter 1977, 
co m p en sa tio n  has to be m ade on  that basis. The o rd e r of the T ribunal 
aw ard ing  a sum  equ iva len t to  one  ye a r's  sa lary to each of the  w orkm en 
co nce rn ed  by w ay  of back w ages w as a ffirm ed.

T he  U nion appea led  to  th is  C ourt a lleg ing  that the  C ourt of A ppeal 
m isd irec ted  itse lf in ho ld ing  that the  em p loyees canno t be re instated 
because  8 years  have lapsed since  the date  of te rm ina tion  of the 
w orkm en  and tha t in any event com pensa tion  ordered  in lieu of 
re ins ta te m en t is g ro ss ly  inadequate. It is a lso  urged that the C ourt of 
A ppea l w as  in e rro r in tak ing  into account events w h ich  are said to have 
o ccu rre d  subsequen t to the  o rd e r of the Labour T ribunal.

A t the  hearing  be fo re  us, Mr. Faiz M usthapa , P. C. learned C ounse l for 
the  a ppe llan t un ion  strenuous ly  con tended  tha t the  C ourt of A ppea l was 
in e rro r in rev is ing  the  o rd e r of re insta tem ent of the w orkm en  concerned. 
He u rged  tha t the  m atters taken  into account by the C ourt o l A ppea l had 
not bee n  p leaded  by the em p lo ye r e ithe r be fo re  the Labour T ribuna l o r in 

the  P etition  of A ppea l aga inst the o rder of the T ribunal. It w as also 
su bm itted  th a t in any event, there  is no evidence on the basis of w h ich  the 

C ourt o f A ppea l cou ld  have reached the conc lus ion  that the re insta tem ent 

o f the  w orkm en  is im practicab le  or tha t the  o rd e r of the T ribuna l is not just 
and  equ itab le .

L ea rned  C ounse l a lso  subm itted  that the  w orkm en  insist on the right 

to  re ins ta te m en t in em p loym ent. He d re w  o u r a tten tion  to the  a ffidavit of 
Ja ya ra tn e  M a liyagoda  da ted  26th  January, 1987 w h ich , in ter alia, avers
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that the 1st Respondent-Corporation presently comprises of.the Central 
Board and six other Boards which together manage 157 estates throughout 
,the.Island comprising 397,172 acres. This affidavit has not been 
contradicted, if so, the fact that accordirig to the affidavit’of M. J. 
Hemapala dated 25th November, 1986 filed on behailf of the '1st 
Respondent-Corporation some of the estates concerned have been 
handed over to the Larid Reform Commission would not make the'order 
for reinstatement impracticable.

As regards the observation of the Court of Appeal that an order for the 
reinstatement of the workmen whose ages are unknown, I am of the view 
that the mere fact that there is no evidence of the ages of workmen would 
riot vitiate.such order. In the instant case three workmen who testified 
before the Tribunal stated their ages. As regards the others, their ages 
were not put in issue at the inquiry or in the Petition of Appeal against the 
order of the Tribunal, In the circumstances, the Court of Appeal was in 
error iri revising the order for reinstatement pri the ground that the ages 
of the workmen were unknown.

In terms of section 31C (1) of the Industrial Disputes Act, it is the duty 
of a Labour Tribunal to hear all such evidence as the Tribunal may 
consider necessary and to make such order as may appear to the 
Tribunal to be just and equitable. Section 33 provides for the kinds of relief 
a Labour Tribunal may order. These include reinstatement in service and 
compensation in lieu of .reinstatement. Section 33(6) empowers the 
making of an order for compensation in lieu of reinstatement where the 
Tribunal thinks it fit to do so. Under section 33(3) a Tribunal making an 
order for reinstatement in favour of a workman engaged in personal 
service is also required to make an order for compensation in lieu of 
reinstatement. Under section 33(5) a Tribunal making an order for 
reinstatement is empoweredto make an order for payment of compensation 
in lieu of reinstatement if the workman so requests.

Having regard to the foregoing provisions, I am of the view that the 
question whether the order of the Tribunal is just and equitable has to be 
determined on the basis of the evidence led before it. Where the 
termination of service is found to be unjustified, the workman is, as a rule, 
entitled to reinstatement. An order for payment of compensation is 
competent in situations referred to in section 33(3) and 33(5) or where
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such order would be otherwise just and equitable in the circumstances as 
contemplated by section 33(6) of the Act.

An appeal lies against an order of a Labour Tribunal on a question of 
law. Thus the Appeal Court may intervene if the Tribunal appears to have 
made a finding for which there in no evidence -  a finding which is both 
inconsistent with the evidence and contradictory of it. Ceylon Transport 
Board v. Gunasinghe (1). If no such ground is made out the Appellate 
Court is not competent to vary an order for reinstatement made by a 
Tribunal on the ground of subsequent events save in exceptional 
circumstances.

Thus an order for payment of compensation in lieu of reinstatement 
may be substiuted in appeal if reinstatement has become demonstrably 
impracticable due to changes in the employer’s establishment or the 
closure of the business or by reason of the workmen having reached the 
age of retirement. These are circumstances which the Tribunal itself 
could have taken cognizance of had such circumstances existed at the 
time of the inquiry. However, mere lapse of time since the dismissal or 
hardships to the employer would not warrant a revision of an order for 
reinstatement.

Mr. H. L. de Silva, P. C. learned Counsel for the 1st Respondent 
Corporation/ who supported the judgment of the Court of Appeal has not 
been able to draw our attention to any evidence which would establish 
that the reinstatement of the workmen would be impracticable. In his 
written submissions he contends that this Court should not restore the 
order of reinstatement merely because it is considered to be the 
conventional mode of granting relief. He adds that in the particular 
circumstances of this case the employer has offered to consider the 
employment of these workmen on other estates when appointments for 
such employment do arise in the future.

Counsel have also informed us that since the order of the Tribunal 
some of the workmen have died whilst others have reached their age ot 
retirement. According to the particulars furnished with the written 
submissions of Mr. Musthapa, P. C. for the Appellant Union, 2 workmen 
have died whilst 6 have reached the age of retirement. Two workmen 
have already been re-employed. If so, only 15 workmen have to be 
reinstated. Having regard to the positions held by these workmen and the
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fact that the 1 st Respondent-Corporation appears to have the monopoly 
of managing a very large extent of estate lands there can be no difficulty 
in reinstating these workmen whose number would not in any event 
exceed 23.

I am of the view that the available evidence would not warrant a 
reversal of the orderforthe reinstatement of the workmen who are eligible 
for re-employment, nor would the vague promise of re-employment 
contained in the submissionsforthe 1 st Respondent-Corporation provide 
a legal basis for such reversal.

In view of the long period which has lapsed since the order of the 
Tribunal the workmen have been deprived of the full benefit of the order 
of the Tribunal. This is a problem which is as old as the Industrial Disputes 
Act itself. In view of this, the authorities may consider whether appropriate 
legislative amendments may be enacted to enable the enforcement of an 
order for reinstatement made under the Act pending a challenge to such 
order subject however to further provision for an order by a Court to stay 
such enforcement in an appropriate case.

In the absence of such legislation the Supreme Court has made 
appropriate orders for adjustment of rights without remitting the case 
back to the Tribunal whenever it has been possible to do so in the light of 
the available evidence. (Vijaya Textiles Ltd. v. General Secretary, National 
Employees Union (2) The Superintendent -  We Oya Group, Yatiyantota 
and Another V. The Ceylon Estates Staff Union (3) The Ceylon Transport 
Board v. Wijeratne (4) The Caledonian (Ceylon) Tea and Rubber Estates 
Ltd. v. Hillman (5)).

These decisions have adjusted the rights of workmen till the time of the 
judgment of the Supreme Court. In the instant case it would not be 
possible to make such adjustment due to the lack of evidence on the 
record as regards the relevant circumstances in respect of the workmen 
concerned.

For the above reasons, I set aside the judgment of the Court of Appeal 
except as regards the workmen P. S. Withanage and S. B. Dodanwela 
who have been re-employed. Accordingly, the workmen who have not 
reached the age of retirement will be entitled to reinstatement with effect 
from 1st May, 1989 on terms not less favourable than those enjoyed by
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them before termination and taking into account their right to a scale of 
salary which they would have been entitled to had they been reinstated 
as ordered by the Tribunal. They will also be entitled to back wages 
already ordered by the Tribunal.

The Labour Tribunal is directed to hold further inquiry into the cases of 
workmen who have reached the age of retirement and to make an 
appropriate order forcompensation. This would be in addition to the back 
wages already ordered by the Tribunal.

The appeal is allowed with costs f ixed at Rs. 1,050/- in addition to the 
costs in the Court below and the Labour Tribunal.

TAMBIAH, J. -  I agree.

H. A. G., DE SILVA, J. -  I agree.

Reinstatement of workmen below age of retirement (except the two 
already employed) ordered with back wages. Compensation to those 
who have retired ordered to be fixed by L.T. with back wages.


