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SOBHANI
VS

CHAIRMAN, URBAN  COUNCIL, CHILAW AND OTHERS

COURT OF APPEAL 
IMAM, J. AND 
SRISKANDARAJAH, J 
CA 1825/2003 (W RIT)
4TH JULY, 2005

Writ of certiorari - Urban Development Authority Act, sections 3, 28A and 3(A) 
- Amended by Act, No. 4 of 1982, section 8(J) - Building plan tendered for 
approval - Should he be the owner or should he have got permission from the 
owner to build ? - Is there a duty to consider title ?

The respondent refused to  consider the application o f the pe titioner fo r a 
build ing perm it as the petitioner is not the ow ner o f the land nor has he got 
perm ission from the owner.

The petitioner contends tha t there is no duty cast on the respondent to  look into 
the title and the refusal has no legal or valid basis.

H e ld :

(i) The Urban D evelopm ent A uthority (UDA) has considered it necessary 
to have a prima facie docum entation to  prove the ow nersh ip o f the land 
or the consent o f the ow ner o f the land to  grant bu ild ing  perm its  to 
develop a particular land. Th is requirem ent is em bodied in the building 
perm it application form.
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(ii) It is no t an  irre levan t o r unreasonab le  requ irem ent in cons idering  
developm ent activities in a land. Act, No. 4 o t 1982 empowers the UDA 
to  grant a bu ild ing perm it sub ject to  such term s and conditions the 
A uthority may consider necessary.

APPLICATIO N for a w rit o f certiorari.

Sunil Cooray w ith C. Wijesuriya fo r petitioner.

Lakshman Perera for 1st and 2nd respondents.

Yuresha de Silva, State Course fo r 3rd respondent.

0 4 th  A u g u s t, 2 0 0 5 ,

S R IS K A N D A R A J A H .J

T h e  P e tit io n e r in th is  a p p lic a tio n  h a s  so u g h t a n  o rd e r in th e  n a tu re  of 

w rit of certiorari to  q u a sh  th e  decis ion  m a d e  by th e  1 st R e sp o n d en t refusing  

to  c o n s id e r th e  bu ild ing  a p p lic a tio n  of th e  P e titio n e r an d  a  m a n d a m u s  to  

c o m m a n d  th e  1 st R e s p o n d e n t to  en te rta in  th e  app lica tion  of th e  P etitioner 

a n d  p ro c e e d  ac co rd in g  to  law .

T h e  P e titio n er su b m itted  th a t s h e  c a m e  into occupation  of th e  p rem ises  

b e a r in g  a s e s s m e n t N o . 9 4 , B rid g e  S tre e t, C h ila w  in 1 9 9 0  an d  c a rrie d  on  

h e r b u s in e s s  in itia lly  a s  a  “C o o l S p o t” a n d  la te r a  tex tile  sh o p  a fte r putting  

up a  te m p o ra ry  structure in th e  sa id  p rem ises . T h e  P etitioner subsequently  

d e v e lo p e d  th e  sa id  p re m is e s  a n d  co n s tru c te d  th e  build ing  in th e  sa id  

p re m is e s  up  to  th e  co n d ition , a s  it s ta n d s  to day . F ro m  th e  y e a r  1 9 9 9  sh e  

sa id  th a t s h e  h ad  b e e n  p ay in g  ra te s  to  th e  U rb a n  C o u nc il to  d a te  an d  also  

p ay in g  re v e n u e  lic e n s e  ta x  fo r c a rry in g  on a  tra d e  a t th e  sa id  p re m is e s . 
T h e  P etitioner fu rther subm itted  that s h e  rece ived  su m m on s on 0 7 .1 2 .2 0 0 1  

fo r a n  ac tio n  filed  in te rm s  of se c tio n  2 8 A  3 (a )  of th e  U rb a n  D e v e lo p m e n t  

A u th o rity  A c t a s  a m e n d e d . T h is  ac tio n  w a s  filed  by th e  1st R e s p o n d e n t  

on th e  b a s is  th a t th e  b u ild in g  s ta n d in g  on th e  sa id  p re m is e s  is an  

u n a u th o riz e d  b u ild ing . T h e  P e tit io n e r su b m itted  th a t p e n d in g  th e  a fo re  

sa id  ac tio n  P e tit io n e r h as  te n d e re d  a  b u ild in g  p lan  for a p p ro va l to  th e  1 st 
R e s p o n d e n t in re s p e c t to  th e  s a m e  p re m is e s  co m p ly in g  w ith  all th e  

requ irem en ts . T h e re a fte r th e  1 st R e sp o n d en t by his letter d a ted  2 9 .0 7 .2 0 0 2  

P 5  re q u e s te d  th e  P e titio n e r to  es ta b lis h  title  to  th e  sa id  p re m is e s  an d
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s ta te d  th a t until s h e  d o e s  so , h e r  a p p lic a tio n  fo r b u ild in g  p e rm it c o u ld  n o t 
b e c o n s id e re d . T h e  P e tit io n e r o n c e  a g a in  on 0 8 .0 9 .2 0 0 3  s u b m itte d  a n  

application  for a  building p erm it to  th e  s a m e  p rem ises  to  th e  1 st R e sp o n d en t  

th ro ug h  his a tto rn e y  a t law . T h is  a p p lic a tio n  to o  h a d  b e e n  re je c te d  s in c e  

th e  title  to  th e  sa id  p re m is e s  h a d  not b e e n  c o n firm e d  b y  th e  P e titio n er. 
T h e  P e titio n er su b m itted  th a t th e  1 st R e s p o n d e n t th e  c h a irm a n  o f th e  2 n d  

R e s p o n d e n t h a s  a  p ub lic  s ta tu to ry  d u ty  in te rm s  o f H o u s in g  a n d  Tow n  

Im p ro ve m en t O rd in an ce  as  a m e n d e d  o r U rb a n  D e v e lo p m e n t A uthority  L aw  

as  a m e n d e d  to  e n te rta in  e v e ry  a p p lic a tio n  fo r b u ild in g  p e rm it a n d  fu rth e r  

subm its th a t in this app lica tion  th e  1 st R e s p o n d e n t h as  re fu s ed  to  en terta in  

th e  ap p lica tio n  of th e  P e tit io n e r w ith o u t a n y  le g a l o r v a lid  b a s is . T h e  

P etitio n er a ls o  s u b m itte d  th a t th e re  is no  d u ty  w h a ts o e v e r  c a s t on  th e  1 st 
R e s p o n d e n t to  look in to  th e  title  o f th e  a p p lic a n t to  th e  p ro p e rty  on  w h ich  

th e  p ro p o se d  bu ild ing  co n stru ctio n  is to  ta k e  p la c e  fo r  th e  p u rp o s e  of 

en te rta in in g  ap p lic a tio n s  fo r bu ild ing  p erm it.

T h e  R esp on d en ts  subm itted  that in term s of G a z e tte  N o . 1 0 0 /4  of A ugust, 
1980 the M in is te r  of L o c a l G o v e rn m e n t, H o u s in g  a n d  C o n s tru c tio n  h a s  

g a ze tte d  th e  C h iia w  U rb a n  C o u n c il a s  a  D e v e lo p m e n t A re a  u n d e r S ec tio n  

3  of th e  U rb a n  D e v e lo p m e n t A u th o rity  A ct.

T h e  R e s p o n d e n t a d m itte d  th a t th e  P e tit io n e r h a s  m a d e  tw o  b u ild in g  

p lan  a p p ro v a l a p p lic a tio n s  in th e  p re s c r ib e d  fo rm s  o n e  in 2 0 0 2  a n d  th e  

o th e r in S e p te m b e r, 2 0 0 3 .  B ut both  th e s e  a p p lic a tio n s  a re  in c o m p le te  a s  

th e  P e tit io n e r h a s  n e ith e r  d e c la re d  h im s e lf a s  th e  o w n e r  o f th e  la n d  on  

w hich  h e  is s e e k in g  to  build  n o r h e  h a s  n o t a n n e x e d  a n y  d o c u m e n t to  

sh o w  th a t h e  got p e rm is s io n  from  th e  o w n e r  of th e  lan d  to  c o n s tru c t a  

build ing . R e s p o n d e n ts  s u b m itte d  th a t from  th e ir  re c o rd s  th e  la n d  in w h ich  

th e  P e titio n e r is s e e k in g  p e rm is s io n  to  co n s tru c t a  b u ild in g  is a  s ta te  lan d  

o w n ed  by th e  C e y lo n  G o v e rn m e n t R a ilw a y  D e p a rtm e n t.

T h e  U rb a n  D e v e lo p m e n t A u th o rity  (A m e n d m e n t)  A c t, N o . 4  o f 1 9 8 2  in 

S ec tio n  8 J  p ro v id e s  a s  fo llo w s  :

8J. (1) Notw ithstanding the provisions of a n y  o ther law, n o  govern m en t 
a g e n c y  o r a n y  o th e r p e rs o n  sh a ll c a rry  o u t o r e n g a g e  in a n y  

d e v e lo p m e n t activ ity in a n y  d e v e lo p m e n t a r e a  o r part th ereo f, 

e x c e p t u n d e r th e  au th o rity  a n d  in a c c o rd a n c e  w ith  th e  te rm s  

a n d  c o n d itio n s  of a  p e rm it  is s u e d  in th a t b e h a lf  b y  th e  

A uthority .
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(2 ) A n  a p p lic a tio n  to r a  p e rm it to  c a rry  o u t o r e n g a g e  in an y  

d e ve lo p m e n t activity w ithin a  d eve lop m ent a re a  o r part thereof 
sh a ll b e  m a d e  to  th e  A u th o rity  in su ch  fo rm , sh a ll co n ta in  

su ch  p articu la rs  a n d  b e  a c c o m p a n ie d  by such  fe e s  a s  m a y  

b e  p re s c rib e d  b y  re g u la tio n s  m a d e  u n d e r th is  law .

(3 ) A  perm it u n d er subsection  (1 ) shall b e  granted  by th e  Authority  

u n d e r th a t s u b -sec tio n  su b je c t to  such te rm s  an d  conditions  

a s  th e  A u th o rity  m a y  c o n s id e r n e c e s s a ry  if th e  A u th ority  is 
sa tis fie d  th a t -

( a )  . . . .

( b )  . . .

(4 ) . . .

(5 ) . . .

(6) . . .

U n d e r  S e c tio n  8 J (2 ) , a n  ap p lica tio n  fo r a  p erm it to  ca rry  out o r e n g a g e  

in a n y  d e v e lo p m e n t ac tiv ity  w ith in  a  d e v e lo p m e n t a r e a  shall b e  m a d e  to  

th e  U rb a n  D e v e lo p m e n t A u th o rity  (U D A ) in such  fo rm  an d  shall co n ta in  

su ch  p a rtic u la rs . O n e  of th e  p a rtic u la rs  th a t is re q u ire d  b y  th e  U D A  in th e  

ap p lica tio n  is to  d e c la re  th e  s ta tu s  of th e  a p p lica n t in re lation  to  th e  land  in 

w h ich  h e  is s e e k in g  to  d e v e lo p . If h e  is th e  o w n e r h e  h a s  to  su p po rt th e  

s a m e  w ith  d o c u m e n ta tio n  a n d  if h e  is not th e  o w n e r th en  h e  h a s  to  a n n e x  

a  c o n s e n t le tte r fro m  th e  o w n er. A c co rd in g  to  th e  R e s p o n d e n t th e s e  

re q u ire m e n ts  a re  n o t fu llfilled  b y  th e  P e t it io n e r ; th e re fo re  th e  ap p lica tio n  

of th e  P e tit io n e r w a s  n o t e n te r ta in e d . T h e  P e titio n e r h as  fa iled  to  a n n e x  a  

co p y  of th e  c o m p le te d  a p p lic a tio n  w h ich  w a s  su b m itted  to  th e  U D A  by  

him  to  sh o w  th a t h e  h as  g iven  all th e  re le va n t particu lars th a t w e re  requ ired  

to  b e  g iv e n  in th e  sa id  a p p lic a tio n . O n  th e  o th e r h a n d  th e  P e titio n e r’s 

s u b m iss io n  th a t th e  o w n e rs h ip  of a  lan d  is a n  irre le v a n t co n s id e ra tio n  

w h e n  a  b u ild in g  p e rm it is so u g h t to  build  a  bu ild ing  in th a t lan d  c a n n o t b e  

a c c e p te d . A s  th e  a b o v e  s e c tio n s  e m p o w e r th e  U D A  to  g ra n t a  build ing  

p e rm it s u b je c t to  su ch  te rm s  a n d  co n d itio n s  th e  A u th o rity  m a y  c o n s id e r  

n e c e s s a ry . T h e  U D A  h a s  c o n s id e re d  it n e c e s s a ry  to  h a v e  a  p rim a -fa c ie  

d o c u m e n ta tio n  to  p ro v e  th e  o w n e rs h ip  o f th e  lan d  o r th e  c o n s e n t of th e  

o w n e r  o f th e  lan d  to  g ra n t b u ild in g  p e rm its  to  d e v e lo p  a  p a rticu la r land. 
T h is  re q u ire m e n t is e m b o d ie d  in th e  B u ild ing  P e rm it A p p lica tio n  Form
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w h ich  w a s  s u b m itte d  to  th is  c o u rt b y  th e  R e s p o n d e n t on  th e  re q u e s t of 

th is court. T h e  C o u rt d o e s  not th in k  th a t it is a n  irre le v a n t o r u n re a s o n a b le  

re q u ire m e n t in co n s id e rin g  d e v e lo p m e n t ac tiv ities  in a  lan d . T h e re fo re  th e  

C o u rt re je c ts  th e  a p p lic a tio n  o f th e  P e tit io n e r to  is s u e  a  w rit o f c e rtio ra ri to  

q u a sh  th e  decis ion  m a d e  b y  th e  01  s t R e s p o n d e n t re fus in g  to  c o n s id e r th e  

b u ild in g  p la n  o f th e  P e titio n e r. F o r  th e s e  re a s o n s  th e  a p p lic a tio n  o f th e  

P e tit io n e r is d is m is s e d  w ith o u t co sts .

IM A M  - 1 a g re e .

Application dismissed.


