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JAYARATNE VS. CHANDRARATNE AND ANOTHER

COURT OF APPEAL 

BASNAYAKE, J .

CALA 1 9 6 / 2 0 0 4  (LG)

DC NEGOMBO 4 7 4 7 / L  

SEPTEMBER 3 , 2 0 1 0

C iv il P r o c e d u r e  C o d e  -  Section 1 6 9 -  E v id e n c e  o f  w i tn e s s e s  -  P r o c e d u r e  

o f  ta k in g  d o w n  e v id e n c e  -  A p p l ic a t io n  to  c o r r e c t  p r o c e e d in g s  -  C o u ld  

C o u r t  r e fu s e  s u c h  a n  a p p lic a t io n ?  -  R o le  o f  th e  la w y e r  i s  to  a s s is t  

C o u r t ?

Held:

(1) Evidence of w itnesses shall be taken down in writing by the Ju d g e 

or in his presence an d  hearing an d  u n d er his personal direction 

and superintendence.

(2) However for convenience, evidence of w itnesses is taken down by 

stenographers in sh o rth an d  an d  typed later. While typing sten o ­

graphers m ay m ake m istakes an d  w hat is typed m ay not be w hat 

the w itnesses said in evidence -  therefore it is the duty of C ourt to 

correct proceedings.

Held further:

(3) When an  application is m ade by a  lawyer for the C ourt to correct 

proceedings the C ourt can n o t refuse th a t application for th e reason 

th a t the lawyer is only assistin g  C ourt with regard to the function 

of Court.

The Ju d g e h as erred by refusing to correct proceedings.

LEAVE TO APPEAL from an  order of the D istrict C ourt of Negombo 

with leave being granted.
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M u d ith a  P re m a c h a n d ra  for plaintiff-petitioner. 

R o h a n  S a h a b a n d u  for defendant-respondent.

C u r.a d v .im lt.

September 03rd 2010 

ER IC  BASN AYAK E , J.

Both Counsel were heard in support of their respective 
cases.

The Plaintiff-Petitioner filed this application to have 
the order dated 20.05.2004 of the learned District Judge of 
Negombo set aside. By this order the learned Judge had 
refused to correct proceedings of 13.05.1999 as the defence 
objected to the proceedings being corrected. I am of the 
view that it is the duty of Court to maintain a proper 
record. Sometimes proceedings may not be correctly recorded 
and unless Counsel mentions that proceedings are not 
correctly recorded, it may remain uncorrected. By so informing 
Counsel only assists Court to maintain a proper record.

The evidence of witnesses shall be taken down in 
writing by the Judge, or in his presence and hearing and un­
der his personal direction and superintendence (Section 169 
of the Civil Procedure Code). However for convenience, evi­
dence of witnesses is taken down by stenographers in short­
hand and typed later. While typing stenographers may make 
mistakes and what is typed may not be what the witness 
said in evidence. Therefore it is the duty of Court to correct 
proceedings.

When an application is made by a lawyer for the 
Court to correct proceedings the Court cannot refuse that
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application for the reason that the lawyer is only assisting 
Court with regard to the function of Court. Therefore I am 
of the view that the Judge has erred by refusing to correct 
proceedings and I set aside the order dated 20.05.2004 
marked ‘L’. I direct the learned District Judge to inquire 
into this and rectify the record with the necessary correction. 
In the event proceedings cannot be conveniently corrected, 
the witnesses may be recalled to ascertain what was said in 
evidence. The Court is further directed to proceed with the 
case without further delay. The appeal is allowed. No costs.

Appeal allowed.

District Court directed to proceed with the case.


