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. The Appellant (Hebtulabhoy & Co)-were owners of the registered trade. mark
“Rabea” (valid -from 06.10.1969 till 06.10.1993) which they used in Roman
letters for exporting tea to foreign buyérs. The word ‘Rabea”in Arabic means the
season ‘spring’. The registration, . prohibited the use of the mark Rabea in
translation. The Respondents Company (Stassen Exports Ltd) use the words
“Chai el Rabea in:Arabic on their labels in exporting.tea to Egypt

The Appellant sued the Respondent for a permanentlrnjunctron and obtained
an interim injunction. The District Judge refused the |n|unct|on and awarded
Rs. 8 million as compensatlon N T

“Hetd T e A T

{1) Section 117(2) (a) precludes any use of the mark or of a sign resembling it
in such.a way as to be Iikelyjto‘-mislead the public for.goods or sérvices in.
respect of which the mark is registered or :for other goods or-services in
connection with which the.use of the mark or. sign is likely to- mrslead the public
by a third party without the consent of the. regrstered owner. .

(2) ‘1A decrdrng whether * ‘Rabea”.in' ‘Roman characters and- ‘Chai“el Rabea” in
Arabic are deceptively similar the. Courf must look at the question from a
business.and commonsense point of view. There was phonetic similarity in the
two expressions’ even -if there is’ no vrsual resemblance The resemblance
-between the two marks has to be consideréd with reference to the ear as.well as
to the eye. The selection of the name Chai el ‘Rabea by the Respondents lent
" - itself to supicion of’ fraudulent motlve to trade“upon-the Appellants reputation.
.The respondent. at the request of his buyer. affixed the labels. ln Colombo prior
to export and commltted mfnngement of the Appellants rlghts as a registered
owner of the trade mark Ceey 2 g e T
(3) "In. consider_ing the phrase “likely to misiead the public” it would be.
improper to corisider:the destination of the goods — here. Saudi Arabia. It is not
f in accord or harmony with the concept of TradelMark Law to take a restrictive
view of the: publrc and contain them in geographically defined areas or political
divisions or. countries. The consumer public 'ofa future prospectrve class is also-
protected by the polrcy of the law agarnst infrigement. The publlc is very properly
the public present prospectrve local’ and forergn : -

g

Casosmferredto _- P _f‘f";,_." L

1. Bank of Eng/andv Vag//ano Brorhers— [18911 H L p. 108
Wg BudgetCooperv ‘Adarms — (3894} 2L R. Ch. D, p.562.

i 3. Spa/drngv Gamage—(1915) 32.R P C 286 (1915) 31T L R._
) 32884LJCh449113LT198 :

E ST .



184

Sri Lanka Law Reports [1989] 1 Sri L. R.

1.

14.

7.

o o &

10.

12.
13.

15.
16,

18.-

21
22,
23.
442
‘24

Subyv. Suby —[1980] 2 Sri L.R. 65. -.
Electrolux Ltd v. Electrix Ltd — (1954) 71 R.!’VC. 23.
Dewhurst's Application — 13 R. P.C. 238.

La Societe Anonyme Des Verrierrs Del Etoile — 11 R.P.C. 142.

.Freia Chocolade.Fabriks — 41 R.P.C. 653. -

Electrix v. Eleclrolux —[1959] — 3 AllE.R. 170.

Berlei UK. Lid. v. Bali. BraSS/ere Co. Incorporated — [1962] 2 All
E R. 812.

Erven Warn/ck Bes/oten Veroots Chap and another v. To wnsend and
son —[1979] — A.C. 731.

Chinne Krishna Cherttiar v. Sri Ambal Co.'— AIR 1970 Mad. 146.

Balaji Chettiar v. H/ndustan Lever Ltd. Bombay — AIR 1967 Madras
148. .

 John Gosvel v. Sivaprakasam — 15 NLR 33.

Lipton Ltd. v. Rawther — 35 NLR 129
Veeragathipillaiv. Saibo — 36 NLR 317.
Lever Brothers v. R. M. Ranganathan Pillai — 37 NLR 332.

Rubber Corporat/on v. Universal Rubber Products- Ph/////p/nes — S.C
1987 —G R. N 27976

Standard O// Co. of New Mex:co v. Standard Oil Co. of California — 56

: Fed. Rep 2nd Ed973. - o o0

20.. ',.Draperv Tr/st andanother— [1939] 3 AIlE.R. 513 56 RPC 429. -

Hecker H O Co /nc V. Ho//and Food Corporat/on — 36 Fed Rep
—767

Arthur Gumess Son and Company v. Oscar Von Bermuta Incorporated
— 14 Fed Supp 210

Brooke; Brothers V. Brookes goth;ng of Ca/;forma — 60-Fed-— Supp.

" Tisch Hote/s /ncorporated v Amer/cana /nn /ncorporated — 350 Fed. .

Rep. 2nd Senes 609.



CA B M. S. Hebtu/abhoy & Company Lid. v. .S‘rassen Exports L. &
Another (Pa/ak/dnar J) : 185

L

APPLICATION for ‘revision of and APPEAL agalnst Judgment of the Dlstnct-
Judge of Colombo. u .

Dr. H. W. Jayewardene Q.C, with G. F. Sethukavalar, PC..L. C. Seneviratne, PC..
K., Kanag-lswaran; . P.C., L. Kadirgamar. K. M. Fasher Ahmed, ////yas and-
N. Sivendran for the Petltloner Appellant . .

H. L .de S//va PC. with N/ha/ Fernando and L. N A de S//va for lst
Defendant Respondent . :
' - Cur. adl.- vujt.

January 12. 1989.
PALAKIDNAR, J.

M. S Hebtulabhoy and Compahy the petmoner appellant :
Company are for. many ‘years exporting tea te foreign buyers.
They have .fegistered a trade mark “Rabea”in use and valid from
. 06.10.1969 till.06.10.1993. The Certificate of Regjstration bears
the number 31953. It is stated in that -certificate’ (p 1) that a
translation of the. word ‘Rabed’ cannot be' used. The word

“Rabea’” in Arabnc .means spring — one of the four seasons: Thus
-the word spring’ or s equivalent in any other language will not
" have the protectlon as a Trade Mark. It"is’to be noted that ‘the
- visual mark Rabea is in Roman Ietters : » \:

n September 1981 the Petmoner appellant became aware.'
that the 1st Defendant- Respondent Company (referred’ hitherto
-as* Respondent) was, doing ‘acts which ‘he complained were in .
v1olat|on of rlghts of ownershlp of the Trade Mark “Rabea”- The
Respondent was exporting tea with the label “"Chai el Rabea” to
‘Egypt. When the attention. of the Respondent was drawn to this
“matter by the Appellant the Respondent gave an undertaking that -
“ he would desist from domg SO and would not mdulge |n unfalr :
trade practice - : ’

- However in July 1983 the Appellant became aware that .
Respondent was exporting teato Egypt.in. packages beanng the
‘name Cha| el Rabea in, Arablc -

The Petmoner moved the District Court Colombo and obtamed
an:interim- injunction restraining the Defendant from: shlpplng a -
. consngnment of tea bearmg the Iabels Chat, el Rabea ' Z

=
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The Respondent sought to have this ex-parte order suspended
but the Court refused the application. The Court of Appeal
suspended the operation of the injunction in respect of that
shipment only by order dated 27.09.1983 but upheld the order
refusing to suspend the injunction.

The Supreme Court issued a §tay order of the Court of Appeal
order of 27.09.1983, but the shipment we are informed left the
country with the labels having availed of the order of the Appeal
Court of 27.09.1983. the Supreme Court further directed that
the petitioner’s application for @ permanent injunction restraining
the use of the. Defendant-Respondents label be heard and
concluded by order dated 28.05.1984.

"The learned trial Judge went to trial on twenty two issues. He

has found that the appellant cannot maintain this action for an-
injunction and awarded compensation to_the respondent in a
“sum of eight million rupees. The appellant has averred.in his
plaint.that the Respondent is acting:in a mannar calculated to
misiead purchasers and -others into the belief that tea that is
offered for sale exported and/or sold .by the defendants is the
" tea of the plalntrffs firm known as Rabea

At the argu‘ment i appeal learned Queen’s Counsel for the
-appellant cited .numerous authorities to show that the learned
tria-Judge had- answered the issues relating to the-infringement
of the Trade-Mark rights of the appellant erroneously by holdrng

~ that there was; no violation -of the rights. ~

Learned Presrdent S Counsel for the respondents objected
strenuously to the reference to this aspect.relating to the state of
law as being prior to the Code of Intellectual Property Act No. 52
of 1979

He rehed on the views expressed by Lord Halsbury in the Bank
of Eng/and VS, Vag//ano Brothers case (1) in regard,to codified -
‘statutes. He said that “construing the statute by adding to it
words which are-neither found therein nor for which authdrity
could be found ‘in the language of the statute |tself is to sin
against one of- theé.most familiar rules of construction.” He further
said that he was wholly unable to adopt the view that where a
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statute is expresslvy' said to codify.-the law you are at liberty to go
outside the code so created because before the existence. of that
code another law prevailed. r

Lord Herschell too supported this view and stated that appeai )
-to earlrer decnsrons can be jUStIfled only on some special ground.

In Budget Cooper vs. Adams (2) Chrtty J. sard that in a
consolidating and amending Act but netin an act that codifies
“the exrstlnq law, it would be legitimate to refer to the previous
state of the law for the purpose of. ascertarmng the mtentron “of -
the legislature. -
We would agree with counsel for the'a'ppellant that the word
“code” in Act No. 52 ¢f 79 is a mere cliche, but.in reality it is
- an amending and consolrdatlng act embodiéd’in the form. of a
- code as set out in the long title. to the act’ Thus .the ‘stringent
- views referred to earlier cannot be héld to govern the approach
to the proper éxamination ‘of the Rights of the. Registered owner
of a.trade mark as lald down i in Sectron 117 of the Act
The relevant. Section of the 'Actv v'vould be S‘ectiOn' 117
Subsection (2) (a) which precludes any use of the mark. or of a
sign resembling it in such a way as to be likely to mislead-the
public for goods:-or services .in respect of which the mark is -
“registered or for other goods or services in’ connection with
which the use of the mark or sign is likely to mislead the public "
by a third party wnthout the consent of the Reglstered owner. :

We were mvrted to place a strrngent Construct|on on the words} '
“use of a mark or of a sign resembling it’ “thereby precluding the
recourse to.'the manner in which deceptive similarity by
resemblance has been viewed.- interpreted and evaluated.in all .
" legal systems where the proprretary right. in a trade mark has-
_ been recognised.-On a review of.all the, relevant authorrtles cited

on this matter. it would be a.cardinal sin if one were to turn a
blind eye to the. develooment of the law on this subject and
merely examiné the conflicting mark- in- the light of visual
' srmrlarrty alone as the argument seems to |mply The negatlve
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answers to issues 5(a) and 5(b) without any analysis of the
reasons given thereto seem to-reveal that the trial Judge has
fallen into the grievous error of looking at this problem on the
basis of visual similarity alone. although we find it difficuit to
reconcile his finding of fact expressed in the judgment that there
could be confusion of goods if exported to the same market.
Such a confusion, which he conceded. can only arise from an
analysis of the Registered mark and the mark used by the
Respondent. The learned trial Judge held that the Respondent’s
mark "Chai el Rabea” is a transliteration of the Registered mark
"Rabea in Arabic characters The translation would be “spring”.
The law does not protect any use of “spring’ by the appellant.

In deciding’ whether ‘RABEA” in Roman characters and “Chai
el Rabea” in Arabic. are deceptively -similar the decision is a
matter for the Judge who looking at documents and evidence
before him comes to his own conclusion. This rule was
“expressed by Lord Parker in Spalding vs. Gamage (3). Justice
Rodrigo in Suby vs. Suby (4) agreeing with this view states that
the Court in exercising its own mind has to look at it from a
"business and common sense point of view.

. .Examined in this manner, Rabea the mark of the appellant and
Rabea the mark of the respondent are indentical phonetically
speaking. There. was. no evidence that- these words are .
- pronounced-in: different ways. The phonetic similarity seems to
" be the. basis. of the trial Judge’s conclusion that there would be’
- confusien.-Both from a business and common sense pomt of
view no other conclusron is possrble ’

v N would at this ‘stage refer to the ‘case. of Electrolux Ld. vs.
‘Electrix L1d. (5) “Electrix” was the mark. registered- for vaccum
cleaners Though no-instance of confusion with the mark Electrix
A was proved their srmrlarrty made the latter mark an infringement
. of the former mark. The question whether there is ‘confusing
vsrmnarrty is prlmarrly one for the Judges Lord Evershed said that
the, Judge must. make up his mind and. not abdlcate the decision
in that matter to wrtnesses before him.



CA . M. S. Hebtuiabhoy & Company Ltd. v. Stassen Exports Ltd. & ]
Another (Palakidnar. J.) - 189

~In the Dewhurst's, application (6) for a Trade Mark Lindley L. J.
held - that registration of . letters “Golden Fan” in '‘Burmese
- characters while there was alreadyregistereda mark “Golden -
Fan"-in English was .an obvious deception.- “Yeu cannot have *
_another mark Golden Fan in any Ianguage or any hreroglyphrcs
The' same learned Judge in the -case of the Trade Mark of La
Societe Anonyme: Des Verrierrs Del Etoile (7) in_considering
-whether the words “RedStar Brand” was an mfrrngement of a
device of a star-on window glass has held ‘the latter ‘as being
calculated to deceivé by appealrng to the eye or the ear - ’
Lawrance J: in Fre/a Choco/ade Fabriks (8) consrdered whether 4
“Freia” would infringe on’ the Trade Mark “Fry” used on’
chocolates and held that the words would sound the same to the-
ordinary purchaser. The.crux of the matter is the confusion to the
" ear of the.ordinary purchaser..Viscount: Simmonds with L|ndley '
M. R agreerng in" Electrix-vs. E/ectro/ux (9) held that:if a.word
could. not. be - registered for any. reason then its. phonetlc;
equuvalent would also be unreglstrable L A

o - Y : -

Berlel and-"Bali” were consrdered e Ber/e/ U K Ltd vs Ba//

_ Brassiere Co. Incorporated (l»O) Bali. was; held to resemble; _.

, 'suff|c1ently to cause oral confusion possrble The attempted use
* of the trade mark would have been calculated to deceive. Lord .
-Guest with whom Ungoed Thomas, J. and Diplock, J. agreed said
that-the visual similarity. is. negligible. The likelihood of substantial’
confusion arising from the: pronouncuatuon of words seems to be
obvious. ®n.this phonetic aspect it was held that. there was great
possnblllty of confusion. In the -£rven Warrnick Bes/oten.l/eroots
‘ Chap and another-vs: Townsend and son case {11) e

The plalntlff produced and sold a dlstmct and recognusable",
specres of, beverage -called "Avdocaat.” The defendant sought to -
sell a beverage called Keelmgs Old Englrsh Advocaat :

. lLord DID|OCk~SaId that the facts seem to dlsclose a case of
unfalr not to say, dishonest tradung of a kind for which a rational
system .of.Jlaw ought to,provide a remedy to othewtraders whose
-busmess or: goodwnll |s lnjured by it.. ‘{,

-~
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In the Madras case of Chinne Krishna Chettiar vs. Sri Ambal
Co. (12) the plaintiff sold snuff with the registered name “Ambal.”
The defendant seeking-to register Andal” was not permitted to
do so. ‘having regard to the striking similarity and phonetic
resemblance of the two names. Baghawat. J. held that even if
there is no visual resemblance that does not matter where there
|s close affrnlty of sound

Jagadrshan J. said in-the Madras High Court. nobody can
abstract the name or use a phonetical equivalent and escape the
charge of piracy pleading that the visual aspect is different from
the mark of the opponent. The resemblance between the two
marks has to'be’ consudered wrth reference to the ear as well as
to the eye
Ramamurti J:-in Balayi Chettiar vs. Hindustan Lever Lid,
' Bombay (13) dealing with.the plaintiffs registered name Sunllght
. and ‘the mark Surian with representation of Sunin Tamil used on
soap’ held that confusion: would:be cdused. Ailack of knowledge
of English-can make the confusion:even more unavoidable and
imminent. Middleton, .J." in John Gosvel vs. S/va,orakasam (14)
Reld that-iFarina™ '§oap-was an mfnngement on "Famora” soap.
Quoting Kerly (Trade Mark) he 'said that it_is"'not sufficient to
- show™that a person who carefully examrned and studred might
- not be mrsled '

Dalton JA C J Kia) /_/,oton Ltd wvs: Rawzher (15) mterpretung ‘the
“words “calculated to.deceive” usediin Section 19 of the Trade
Marks Ordinance said:that a'customer.can'only contrast the mark
on'the goods offered to Him with his recollection of the' mark as
seen and remembered:in the- article “and not-necessarily in the
form as they appear in-the register: Consrdenng the names "Man
of ‘thé War Enterprisé Brand Tea” and Steamshrp ‘brand tea it
was'Reld that device of” shrp was a promrnent feature in both
marks and that'confusion will result and deceptron would follow.

T Veeragarh/p///a/ vs: Sa/bo (16) Akbar J. con3|der|ng the
chorce of'monkey srmrlar to @ man® phalwan mark for flour $aid
that thetiguré &t a standrng monkey was ¢hosen from-an mfmrte

number of designs to select. :If ‘wasa “choice calCulated to
~ decelve.
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-+ Martinsz, J. in Lever Brothers vs.'R. M. Ranganatha Pillai (1 7)
sald that -the name Rex on soap was calculated to deceive in
relation te. the plaintiff's. -soap bearing Trade Mark  Lux.
‘Considering further the sizé and shape of the commodlty itwas -
held that there ' was possrbrllty of deceptron

In the Ilght of the vrews expressed by Judrcral authonty in both
local and forelgn cases considered above. one has to consider.
the comments in Callman’s treatise on..Unfair. Competmon 4th
Edition Vol. 3 on motives for the selection of Trade Marks. “A
boundless choice of words .phrases and symbols is.: avanlable to -
- one .who wishes to mark to distinguish his product, or servrce
from others. When a defendant selects from this practlcally
unlimited field.a trade mark - confusmgly srmllar to the. mark .-
publicly assocrated with the plaintiff's product then it would
- appear that the defendant made the particular choice in order to
trade upon the plaintiff's .established reputation. .If. there is--no

reasonable explanatron for the defendants chojce of such a;mark v

though the field of his se|ect|on ‘Was 'so broad the mference IS -
" inevjtable-that it was, chosen dehberately to decerve g

"The ev;dence shows that the Respondent has no explanatlon to .
offer for the, ch01ce of "Chai El Rabea’ as his: trade mark.. He 'has -

- stated that his buyer Enany from Egypt wanted this mark put and o

he did so. The evidence further d|scloses that thls mark was put
.on labels -and fixed to. boxes. and’ covered by- gunny bags’ and
packed for shrpment The mark .is produced in 1D26. It was
“pointed out from the. documents produced that the mvorces do
not show Chai EI Rabea but words “yellow Sprmg Bl Was aIso
estabhshed beyond doubt that the labéls were pasted in
Colombo Thrs fact was in fact found 1o be so by the |earned trial .
Judge who says”thé packettlng of tea under this trade name by
the 1st defendant has taken place in Colombo If there is an
mfnngement at ali it commences with the packettmg of tea'which
has taken place in Colombo.” One neéd not comment further on
this factual:-assessment in consonance with the law for the law -
can only protect the owner s r«ghts m th«s country "

ot

The -vital - questron i’ therefore ‘whéther there was an -

mfrmgement at alI The se|ect|on of the name Char El: Rabea by
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the respondent lent itself to suspicion of fraudulent motive to
trade upon the appellant’s reputation. The test applied by Fernan,
J..in converse in Rubber Corporation vs. Universal Rubber Products
— Phillipines (18) S. C. 1987 — G. R. N. 27976 who expressed
the views referred to on the selection of the name was that there
was the likely effect of deception. It implied that no proof of
actual ‘deception was necessary. The words in our statute it
would-be apposite to obsérve at this stage are “likely to mislead
the public”. Pertinent to this: aspect of the discussion the view
expressed ‘by Phillip, J. -in Standard Oil' Co. of New Mexico vs.
Standard ‘Oil Co. of California (19) with regard -to the choice of
the Standard-Oil Co. by the defendant identified one objective in
'doing -so by the defendants ‘namely to improperly obtain
advantage of the goodwill associated with the name standard orl
of the p\amt\ffs v .

“The Respondent must extricate hrmself from this srtuatron by
purgrng his -choice "of name of a capacity-to deceive.- The
~. respondent’s statement that his Egyptian buyer Enany wanted _
"this name pasted in-Colombo gives-the clue to his motivations.’

The: Respondent was made to-use the name deliberately with a
;ylew 10 obtammg some advantage from plaintiff’s investment in
- promation and established _goodwill of his Trade Mark. In this
" ‘case where the facts.show a saleto-a mlddleman as distinct from
an utlimate buyer —. the consumer,: the tort is reaIIy complete
.,’when the attendrng goods are’sold to ‘him. (Draper vs. Trist and

~ others (20) Mariton; J'in Hecker'H. O.. Co. Inc. vs. Holland Food

Corporatron (21)_Held, that when thé defendant affixed 'H. O.
‘Food” |abe|s ‘to hjs: goods packages and exported..it'is suffrcnent
-for decrsron to hold that there was a. vroIatron of the. plarntrffs H.
. O trade mark Somewhat |dent|ca| facts transprred in the instant
. _case The, respondent has affrxed the labels in Colombo prior to
,export and COmmrtted an- mfrmgement of the Appellants rlghts
‘asa Regrstered owner of the trade mark

E— ~

, The Iearned Trral Judge gave hrs reasons, for holdmg that there
.- was no mfrlngement In con5|der|ng the phrase “likely to mislead
the public™:in,Section, 117 of the.code, he held that the evidence
shows that the plamtrff exported only to Saudi Arabia and.the
B defendant to Egypt and there was no possrbrlrty of mlsleadrng the
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pubhc as they were in two drfferent places He applied what may
be called a destination formula to decrde the question. .-

. The word f'public" itwas strenuously conte’nded was, the public-
~at large and not the public of.any particular destination. The
public was not merely the consumer public but the.members of -
the business community as well. We do' not think that it is in
accord or harmony with the concept of Trade mark law to take a
* restrictive view of the public and contain.them in geographrca!ly :
: defmed areas, or political divisions.or-countries. At the trial it was
pointed but-that SaudiArabia is a unique country in the Middle
East as-a centre of muslim prlgnmage Muslims \go to Mecca in :

Saudi Arabia from all over the world not to mention Egypt alone.’
on more than 6ne occasion-every year In.such a.centre.it-hardly -
 need’ be laboured that the word “Rabea” associated with the .

_plaintiff’s tea has assumed a degree of popularity and goodwill -
* Jarge enough for Enany to want-to pirate it to-Egypt ‘under his.
- own mark alth0ugh preserving the place of its origin from Sn :
- Lanka by affrxrng the |abels in Colombo itself. .

In the case of Arthur Gumess Son and- Company vS. Oscar Von :
" Bermuta Incorporated (22)-the confusion of -the names used:in

. the complainant's brew and the- defendants malt extract was

"considered and it-was held thatit would'be” injurious and’unfair
-even if the. complarnants products ‘are not sold m thrs Country»
' now it can be sold in‘the future ' : :

v The consumer pUb|IC of a: future prospectrve class 1S also,
. protected by the polrcy of the taw against rnfrmgement ;

) In the. case of Brookes Brothers vs. Brookes C/oth/ng of
Ca//forn/a (23) it was held by Yanwrck J.that-even if goods are -
_not in.competition the law protects the plarntrff in his interests, if
~ other. goods, .services or business used by. the plarntrffare likely to
‘.‘be regarded by prospectrve producers as assocrated with .the
source indentified with the same name. One can ‘easily be
attracted to the ‘argument that the respective products reach
different destinationsi but -as. thé learned trial Judge himself
~ Obsérved, the mfnngement if any took place in Colompbe, It is the
interests of the Registered owner that are protected: by the law.
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Kiley. J. in Tisch Hotels Incorporated vs. Americana Inn
" Incorporated (24) said that even if the parties are not directly in
competition geographically, in size, or in cost of service. it does
not preclude the relief sought by the plaintiff Even though the
customers of the plaintiffs hotels were in Mexico city and the
defendants would be in Chrcago one would conclude that there
is likelihood of confusion in the minds of the ‘prospective
purchaser.

The Counsel for the Respondent did not refer us to any
considered view already expressed on what may be termed the
destination formula postulated by the trial Judge. In our view it is
- an unwarranted’and narrow view-of the term “public” and not
" reflective of the meaning that is intended to be attributed to it in
. its statutory. context.-The public is very properly the public
present, prospective, local and foreign — A buyer who belongs to
the public at Iarge not excluding the consumer in Sri Lanka |tself :

If the tr|a| Judges view on the destmatron is correct then one

might-expect-a statutory requirement that the registered owner

. should declare’ his destmatron too in his application for a Trade
.mark:

Therefore the answers to |ssues raised by the defendants
numbered 10 to 20 are erroneous. The learned: trial Judge also
held that Middle East referred to by the. appellant is restrictive
only to Saudi Arabia. But Saudi-Arabia is one of the States in the
- :Middle East .and the appellant has-been regarded as an exporter
- to the Middle East of which Saudi Arabia is one country. The
appellant’s tea reaches its outlet to Basham the importer in Saudi
- Arabia but the consumer publrc cannot be restricted to the public
~ of Saudi Arabia alone; There is no proof that there is such-a

restrictive sale .to -Saudi Arabian ‘consumers only. In-a country
- which includes a pilgrim traffic' on a very large scale to Mecca

-such a restriction on the |dent|ty of the consumer would be very
. -artlfrcral or unrealrstlc -

We therefore hold that.the first Respondem mfrmged the rrghts

- of the appellant the owner of the. Trade mark “Rabea.” The

appellant is therefore entitled to an m;unctrve remedy against the
first Respondent.
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We accordingly set aside the judgment of the learned trial
~ Judge and grant the permanent m;unctlon as prayed for by the

petitioner-appellant with costs fixed at fifteen thousand rupees.

(Rs. 15,000/-) payable by the furst Respondent and taxed costs '
of this-court below o

The order for compensatlon is also set as:de as the mjuctlon
asked for is hereby granted

P.R.P. PERERA; J. — ! agree.
S.N.SILVA, J. — | agree. -

Judgment set aside

Permanent /n/unct/on granted Order for payment of compensatlon
set aside. .




