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BROWN AND CO. LTD. AND OTHERS
v.

RATNAYAKE AND OTHERS

COURT OF APPEAL
S. ANANDA COOMARASWAMY, J.
C.A. APPLICATION 566/85.
OCTOBER 10 AND 11, 1989.

Writ of Certiorari - Industrial dispute - Award of arbitrator - Rules 46 and 50 of the Supreme 
Court Rules of 1978 - Effect of non-compliance with Rule 46.

The Petitioner when confronted with the objection that Rule 46 had not been complied with 
stated that documents material to the case have been filed and they would stand on fall 
by their own exhibits. Subsequently the petitioner sought to refer to the proceedings and 
certain documents which they tendered to the record without a court order.

Held:

(1) Rule 46 is applicable to writ application also. An application (for writ) under Article 140 
and 141 of the Constitution has to be accompanied by a duly certified copy of the
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proceedings of the Court of first instance, tribunal or other institution if this copy is material 
to the case but not otherwise.

(2) The petitioner adduced no reason for non-compliance with Rule 46.

(3) Compliance with Rule 46 is mandatory.

Cases referred to :

(1) Ceylon Insurance Co. Ltd. v. Dharmasena and Others - C.A. No. 1685/79 
Minutes o f 30.9.81.

(2) S.C. Fernando v. N.A. Navaratne and others - C.A. No. 1401/79 C.A. Minutes 
o f 14.10.84.

(3) State Grphite Corporation v. Fernando - (1981)2 Sri L.R. 401,415.
(4) Navaratnasingham v. Arumugam - (1980)2 Sri L.R. 1
(5) Rasheed AH v. Mohamed A li ■ (1981)2 Sri L.R. 29

APPLICATION for Writ of Certiorari to quash award of arbitrator.

S.J. Kadiragamar, Q.C. with H.L. de Silva, P.C., Desmond Fernando and N. T.S. Kularatne 
for Petitioners.

Faiz Musthapa, P.C., with Miss. G. Arulpragasam and M. W ithanachchifor Respondents.

Cur.adv.vult

October 25, 1989.

ANANDA COOMARASWAMY, J.

This is an app lica tion  fo r a M andate  in the  na tu re  of a w rit o f C e rtio ra ri to  

quash the  Aw ard  m ade by the  1st R esponden t d a ted  31 .1 .1 98 5 .

A p re lim ina ry  ob jec tion  had been  ta ke n  by the  3 rd  R esp on de n t that 

Rule 46  of the  S uprem e  C ourt R ules 1978 pub lished  in G overnm ent 

G azette  No. 09/10  of 0 8 .11 .1978  had not been  co m p lie d  w ith  by the  
pe titione rs  in tha t the  ce rtifie d  copy  of the  p ro ce e d in g s  had not been  filed.

By parag raph  15 of the pe tition  the  pe titio ne rs  sta te  tha t the  A w a rd  is 

bad in Law  a nd /o r d isc lo ses  e rrors of law  on  the  fa ce  of the  record  in tha t 

the  conc lus io ns  d raw n  from  the p rim ary  e v idence  are  perverse .

The  fa c ts  re levan t to  th is  a pp lica tion  are b rie fly  as fo llow s:-

The A w ard  w as m ade on 13.1 .1985  and G aze tted  on 15.03.1985 . Th is 

app lica tion  to  th is  C ourt w as  m ade on  16.5 .1985. The  p le ad ing s  show  
that the  P e titione r re lied o n ly  on  the  exh ib its  a nnexed  to the  pe tition  and
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not on  the  p roceed ings. (V ide paragraph  15 and 17 of the Petition) .T h is  
is a lso  ev idenced  by the fact that no reason is p leaded in the petition  as 
to  w h y  the  p roceed ings  are not annexed nor does the petition  state that 
the  p ro cee d in gs  w ill be te nd ere d  later.

The app lica tion  w as supported  on 31 .5 .1985  and notice issued. 
O b jections w ere  filed  on 19.8 .1985 and the 3rd  R espondent specifica lly  
p leaded  non-com p liance  w ith  R ule 46 of the  S uprem e C ourt Rules, 1978. 
The  m a tte r w as  fixed  fo r a rgum ent on 20.1.1986.

D esp ite  ob jections be ing  taken, the P etitioner did not tender the 
p ro cee d in gs  but fixed  a m otion dated  13.1 .1986 m oving that the record 
of the  p ro cee d in gs  be  ca lled  for.

The  m atte r w as  not taken  up on severa l dates a lthough fixed for 
a rgum ent.

W hen  the  m atte r cam e  up  before  th is  C ourt on 4 .7 .1988, ob jections 
w ere  ta ken  that R ule 46  had not been com p lied  w ith. C ounse l fo r the 
P e titioner sta ted, "docum ents  m ateria l to  the case have been filed and 
th ey  w ou ld  s tand o r fa il by th e ir ow n  exhib its". In view  of th is sta tem ent, 
by m y jud gm e n t d a ted  27 .9 .1988  I left th is issue open. This w ou ld  show  
tha t fro m  3 1 .5 .1985  to 4 .7 .1988  no o the r docum ents  or p roceed ings have 
been filed .

The  lea rned  C ounse l fo r pe titione r is now  seeking  not on ly to refer to 
the  p ro cee d in gs  but a lso to  o the r docum ents  as w ell. It is now c la im ed  that 
ce rta in  p ro cee d in gs  and docum ents  have been tendered . There is no 
record  w ha tso eve r of such  p roceed ings o r docum ents  be ing  either 

te nd ere d  to  C ourt o r se rved  on the 3rd R espondent. The petitioner is 

unab le  to  s ta te  as to  w he n  these docum ents  w ere  tendered. In any e v e n t, 
p ro cee d in gs  o r docum ents  cou ld  have been tendered  on ly upon a m otion 
and w ith  perm iss ion  of C ourt a fte r notice to the  3rd  R espondent in te rm s 

of R ule  50 of the  R ules of the  S uprem e C ourt. Th is has not been done. 

Further the m ateria l said to have been tendered are uncorrected, uncertified 

copies.

In the  instan t case  the  Petitioner having s ta ted  that it w as relying only 
on  the  o rig ina l exh ib its , and p reven ted  the  app lica tion  being d ism issed, 

canno t resile  from  tha t position . By seek ing  to rely on docum ents  and
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proceedings which have not been duly tendered, the Petitioner impliedly 
admits that the petition as presently constituted cannot be maintained.

The Petitioner however contended that the requirements in Rule 46 for 
an application for relief to be accompanied by two sets of copies of 
proceedings in the Court of First Instance, tribunal or other institution, 
related only to an application by way of revision or restitutio-in-integrum 
under Article 138 of the Constitution and not to an application under 
Article 140 where a writ of certiorari was sought as in this case.

According to Rule 46 of the Rules of the Supreme Court, every 
application to the Court of Appeal under Articles 138,140 and 141 of the 
Constitution shall be accompanied by originals of documents material to 
the case or duly certified copies thereof, in the form of exhibits. Two sets 
of copies of proceedings in the Court of First Instance, tribunal or other 
institution had to be annexed to an application under Article 138 of the 
Constitution. It is therefore clear that an application under Articles 140 
and 141 of the Constitution shall be accompanied by a duly certified copy 
of the proceedings in the Court of First Instance, tribunal or other 
institution if only this copy is material to the case and not otherwise, but 
in the case of an application under Article 138 of the Constitution the 
application shall be accompanied by two sets of copies of proceedings in 
the Court of First Instance, tribunal or other institution and that too “so 
much of the record as would be necessary to understand the order sought 
to be revised and to place it in its proper context.

In the case of Ceylon Insurance Co, Ltd., v. Dharmadasa and Others
(1), the case of S. C. Fernando v. N. A. Navararne and others (2) and the 
case of State Graphite Corporation v. Fernando (3) Rule 46 of the Rules 
of the Supreme Court has been construed as being applicable to writ ap­
plications.

In the case of Navaratnasingam v. Arumugam (4) Rasheed All v. 
Mohamed Ali (5) affirmed by the Supreme Court, Rule 46 has always 
been construed as mandatory and non-compliance is fatal.

The Petitioner has not adduced any reason as to why there has been 
non-compliance with Rule 46 which would fall within the limited exceptions 
judicially recognised.
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For the fo rego ing  reasons the  p re lim inary  ob jection  is uphe ld  and the 
P e titione r's  app lica tion  fo r a M andate  in the  nature  of a W rit of C ertiorari 
da ted  16.05.1985  is d ism issed  w ith  costs.

Application dismissed.


