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Parliamentary Elections Act 1 o f  1981 - S. 64 (2) (4) Filling o f  uacancies if 
nomination paper is exh a u sted  - Nomination o f  m em bers outside the  
nomination lis t-Is  it perm issible? Constitution  - Article 13(b), Article 101(1) 
(Ii) - otherwise.

The Petitioner is a  M ember of Parliam ent and  the Secretary  G eneral of a 
recognised political party  E. P. D, P. The Petitioner contested  the electoral 
district of Ja ffn a  a t the G eneral Elections of 1994 as the  Leader of the 
Independent G roup 2, w hich h ad  13 m em bers in the 'N om ination Paper; 
of the 13 cand idates Nos 1 - 9 were declared elected. Soon after the 
election No. 9 in the list resigned and  No. 10 w as thereafter declared 
elected. The Petitioner con tends th a t Nos. 11, 12. 13 (3rd. 4 th an d  5^ 
Respondents) resigned. Nos. 4 an d  10 were expelled from the Party.

The Petitioner thereafter m ade rep resen ta tions to the 1” R espondent 
seek ing  perm ission  to n o m in a te  two m em bers from  o u ts id e  the 
Nomination list, a s  the nom ination  paper h a s  a lready been exhausted . 
The Is1 R espondent however certified the nam es of the 3 rd (No. 1 l)a n d  the 
4 lh R espon-defendant (No. 12); an d  gazetted the nam es of the 3 rd and  4"’ 
R espondents declaring them  as m em bers of Parliam ent.

The Petitioner challenged th is  decision on the g round th a t, it is unlaw ful 
w ithout au thority  more, so, as the 3rd an d  4 d’ R espondents had  resigned 
from the group. The 3 rd and  4 ,h R espondents conten tion  is th a t, the  letter 
of resigntion were not genuine and  th a t they have been forged or 
fabricated.
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Held :

(i) The R espondents have a t no stage denied the signatu res appearing 
in the letter of resignation. Their argum ent seem s to be that, the 
Petitioner has m ade use  of the papers obtained by him  signed in 
b lank at or abou t the time of the General Election of 1994 to 
fabricate these letters of resignation.

Per Yapa J .,

“It is hard  to believe firstly th a t the Respondents who were intending 
to re p re se n t th e  vo ters in P arliam en t are  so irresponsib le  
and  foolish to have given such  papers signed in blank, so as to 
give him  a  free h and  to use their signatu res for w hatever purpose 
the Petitioner though t it fit, secondly even assum ing  th a t the 
R espondents were so stup id  to have given such  papers signed in 
blank, it would still appear im possible for one to believe tha t the 
signatu res are  so placed in the m anner th a t is found in the 
resignation letters."

(ii) According to S.64(3), exhausta tion  of a Nomination Paper can take 
place not only by Election or otherwise  b u t also w here none of the 
candidates whose nam es rem ain on such  a  nom ination paper have 
secured any preferences.

(iii) The word "otherw ise" in S.64(3) h a s  an  extended m eaning, 
exhausted  by election or otherwise would necessarily  include, 
death , expulsion, or resignation of a  cand idate  whose nam e 
appears in the nom ination  paper. Such an  interpretation  is in 
harm ony with the 1978 C onstitution.

F u rth er held -

(i) In the event of there  being no d ispute  or controversy with regard to 
the  expulsion or th e  resignation, the au thorities should  comply 
w ith the provisions of S.64(3) and  S.64(4) of the Parliam entary 
Elections Act. for the filling of vacancies. If a s itua tion  arises where 
there is a d ispu te  or controversy on the m atter of expulsion or 
resignation then  su ch  a  d ispu te  m ay well have to be resolved by 
C ourt before the A uthorities could take action in term s of S.64(3). 
S .64(l).

APPLICATION for W rits in the n a tu re  of Certiorari and  M andam us.
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HECTOR YAPA, J.

T he p e titioner is a  M em ber of P a rliam en t re p re se n tin g  
E lectoral D istric t of Ja ffn a . He is a lso  th e  S ec re ta ry -G en e ra l of 
the  E elam  People’s D om ocratic  P a rty  (h ere in a fte r refe rred  to  a s  
th e  E. P. D. P.) w h ich  is a  recognized  po litical p a rty . P e titio n er 
c o n te s ted  th e  E lecto ral D is tric t of J a ffn a  a t th e  G enera l 
E lections of 1994 a s  th e  lea d e r o f th e  In d e p e n d e n t G ro u p  
No. 2. At the  re lev an t tim e  th e  1st re sp o n d e n t w a s  th e  
C om m issioner of E lections. T he 2 nd re s p o n d e n t w a s  th e  
R e tu rn in g  Officer for th e  E lec to ra l D is tric t o f J a ffn a  in  h is  ex 
officio capacity . The n a m e s  o f th e  3 rd, 4 th a n d  5 th re s p o n d e n ts  
ap p e are d  a s  c a n d id a te s  Nos. 11, 12 a n d  13 in  th e  n o m in a tio n  
paper, acco rd ing  to  th e ir  p re fe ren tia l vote a t  th e  poll (G eneral 
E lections 1994) for th e  E lecto ra l D is tric t of Ja ffn a . T he 6 lh 
re sp o n d e n t w as the  S e c re ta ry  G eneral o f P a rliam en t.

P etitioner h a s  s ta te d  in  h is  ap p lica tio n  d a te d  12 .0 4 .1 9 9 9 , 
th a t  p rio r to th e  1994 G en era l E lec tions  th e  E. P. D. P. a n d  the  
U nited  N ational P a rty  (h ere in a fte r  refe rred  to a s  th e  U. N. P.) 
cam e to  a n  u n d e rs ta n d in g  to s u b m it th e ir  n o m in a tio n s  u n d e r  
th e  lead e rsh ip  of th e  p e titio n e r a s  a n  In d e p e n d e n t G ro u p  for 
th e  E lecto ra l D istric t o f J a ffn a  to c o n te s t th e  P a rlia m e n ta ry
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E lections of 1994. C o n seq u en t to th e  sa id  u n d e rs ta n d in g  
they  form ed a n  In d ep e n d e n t G roup  u n d e r  the  petitioner s 
lead e rsh ip  w h ich  co n sis ted  of 10 m em bers  of th e  E. P. D. P. 
a n d  3 m em b ers  of th e  U. N. P., w ho a re  th e  3 rd. 4 th and  the  5lh 
re sp o n d e n ts  in  th is  app lica tion . T hese  13 m em bers subm itted  
th e ir  n o m in a tio n  p a p e r  for th e  P arliam en ta ry  E lections of 
1994, to  th e  R e tu rn in g  Officer for th e  E lectoral D istrict of 
J a ffn a  a n d  th is  g ro u p  w as recogn ised  for all p u rp o ses  a s  the 
In d ep e n d e n t G roup  No. 2, in  te rm s  of th e  provisions of the 
P a rliam en ta ry  E lections Act, No. 1 of 1981, con testing  the 
E lecto ra l D is tric t of Ja ffn a . After th e  poll th ese  13 can d id a te s  
from  th e  In d ep e n d e n t G roup  No. 2, w ere p laced  in the  following 
o rd er acco rd ing  to  th e ir  p refe ren tia l vote.

1. N y th iy an an th a  D ouglas D evananda.
2. A lagaiah  R asam an ick am .
3. U m ap a th is iv am  B a sk a ra n .
4. R a jen d ram  R am am oorthy .
5. N a d a ra ja h  A tp u th a ra ja h .
6. M urugesu  C h a n d ra k u m a r.
7. S an g a rap illa i S iv a th a sa n .
8. S in n ia h  T hangavel.
9. M. A. G afoor Z afaru llah .

10. R a jen d ram  R am esh v aran .
11. S u p p ia h  J e g a n a th a n .
12. M oham ed S u lta n  R aheem .
13. N a d a ra ja h  S ivara jah .

O f th e  sa id  13 c a n d id a te s , c a n d id a te s  Nos. 01 to Nos. 09, 
w ere d ec la red  elected  to  th e  P a rliam en t from  the  Ind ep en d en t 
G ro u p  No. 2, for th e  E lecto ra l D istric t of Ja ffn a . Soon after 
th e  e lec tion  he ld  in  1994, Mr. M. A. G afoor Z afaru llah  tendered  
h is  re s ig n a tio n  a n d  in  te rm s  of P a rliam en ta ry  E lections 
Act, No. 1 of 1981, Mr. R a jen d ram  R am esh v a ran  can d id a te  
No. 10, w a s  dec la red  e lected  by th e  C om m issioner of E lections



CA Devananda u. Dayananda Dissanayake (Yapa. J.) 131

to re p re se n t th e  In d ep e n d e n t G roup  No. 2, for th e  E lecto ral 
D istrict of Ja ffn a .

The p e titio n e r a lleges in  h is  a p p lica tio n  th a t  th e  3 rd, 4 th 
an d  5 th re sp o n d e n ts  w ho  w ere c a n d id a te s  Nos. 11, 12 a n d  13 
accord ing  to th e  p refe ren tia l vote a t  th e  1994  E lections, 
tendered  th e ir  re s ig n a tio n s  from  th e  In d e p e n d e n t G roup  No. 2, 
for th e  E lecto ral D is tr ic t of J a ffn a  by  th e ir  respec tive  le tte rs  
d a ted  2 2 .0 7 .1 9 9 5  a n d  th e re b y  th ey  ceased  th e ir  re la tio n sh ip  
w ith  th e  In d e p e n d e n t  G ro u p  No. 2. In  th e ir  le t te r s  of 
resigna tion  a d d re sse d  to th e  p e titio n e r t h e .3 rd, 4 th a n d  5 lh 
re sp o n d e n ts  have  in te r  a lia  s ta te d  a s  follows:

“I w ish  to inform  you  th a t  I am  no  longer in  a g reem en t w ith  
th e  policies followed by you  a n d  I am  n o t ab le  to  c o n tin u e  a s  
a m em ber of th e  In d e p e n d e n t G ro u p  led by  you . I therefo re  
w ish  to inform  you  th a t  th is  le tte r  sh o u ld  be  tre a te d  a s  m y 
im m ediate  re s ig n a tio n  from  th e  In d e p e n d e n t G ro u p  No. 2, for 
the  E lecto ral D is tr ic t of J a ffn a  for all p u rp o se s .”

T he th re e  re s ig n a tio n  le t te r s  of th e  3 rd, 4 lh a n d  5 th 
re sp o n d e n t a re  p ro d u ce d  m ark ed  P l(a ), P2(a) a n d  P3(a). 
T hereafte r th e  p e titio n e r  h a s  fo rw arded  th e  sa id  res ig n a tio n  
le tte rs  of th e  3 rd, 4 th a n d  5 th re sp o n d e n ts  to  th e  R e tu rn in g  
Officer for th e  E lecto ra l D is tr ic t of J a ffn a , (2nd resp o n d en t) 
for h is  in fo rm atio n  a n d  n e c e ssa ry  ac tio n  a long  w ith  th e  
petitioner's  covering le tte rs  d a ted  24 .0 7 .1 9 9 5  p roduced  m arked  
P I , P2 a n d  P3. In  a d d itio n  th e  p e titio n e r  h a s  s e n t th e  copies of 
th e  sa id  le tte rs  of re s ig n a tio n  of th e  3 rd, 4 th a n d  5 ,h r e sp o n d e n ts  
u n d e r  reg is te red  cover to th e  C o m m issio n er of E lec tions 
(1st resp o n d en t)  a n d  th e  Secretary" G enera l of P a rliam en t 
(6th resp o n d en t) for th e ir  in fo rm atio n  a n d  n e c e ssa ry  action .

T he p e titio n e r h a s  fu r th e r  s ta te d  in  h is  ap p lica tio n  th a t  
in  A u g u st 1994, a  M em ber o f P a rlia m e n t o f h is  g ro u p  in 
w riting  in d ica ted  h is  w illingness to  res ig n  from  P a rliam en t an d  
therefo re  by h is  le tte r  d a te d  0 4 .0 9 .1 9 9 5  p ro d u ced  m ark ed  P5. 
th e  p e titio n e r  so u g h t th e  advice of th e  l sl re sp o n d e n t w ith
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regard  to th e  filling of the  vacancy, in  the  even t of th e  said 
M em ber of P a rliam en t resigning, since by th e n  the  nom ination  
p a p e r  of th e  In d ep e n d e n t G roup No. 2, for the  E lectoral D istrict 
of Ja ffn a  h a s  a lread y  been  e x h au sted  by th e  resigna tion  of the 
th ree  rem ain in g  m em bers  of th e  g roup  referred  to above, 
nam ely , 3 rd, 4 th a n d  5th resp o n d en ts . The l 6' resp o n d en t 
{Com m issioner of Elections) replied th e  sa id  le tte r (P5) by his 
u n d a te d  le tte r  of S ep tem ber 1995, p roduced  m arked  P6. 
w h ich  s ta te d  in te r  a lia  a s  follows. “T here  is no provision in the 
P arliam en ta ry  E lections Act No. 1 of 1981 to c a u se  a  vacancy 
to be filled by a  m em ber nom in a ted  o u tsid e  the  nom ination  
p a p e r  u n til all th e  c a n d id a te s  w hose  n a m e s  a p p e a r  in  the  
n o m in a tio n  p a p e r  su b m itte d  by any  recognised  political party  
o r In d ep e n d e n t G roup  in  resp ec t of a n  electoral d is tr ic t have 
b een  e x h a u s te d  by  election o r o therw ise." T hereafte r the 
p e titio n er b y  h is  le tte r  d a ted  2 0 .1 0 .1 9 9 5  p roduced  m arked  
P7, so u g h t c larifica tion  regard  to th e  c o n te n ts  of th e  said  letter 
P6, for w h ich  no  rep ly  w as received. The p e titio n er however 
s ta te d  th a t  su b se q u e n tly  he received a le tte r  d a ted  15 .12 .1995 
p ro d u ced  m ark e d  P8 from  the  R e tu rn in g  Officer for the 
E lectoral D istric t of J a ffn a  Mr. C. P a th m a n a th a n  w ho w as the 
p red ecesso r in  office of th e  2nd resp o n d en t, w hich  s ta ted  
th a t  th e re  is no  p rovision  u n d e r  th e  P arliam en ta ry  E lections 
Act, No. 1 of 1981, for a  c a n d id a te  to resign  from  h is 
c a n d id a tu re . It w ou ld  a p p e a r  th a t  th is  reply is in  resp o n se  to 
a  le tte r  s e n t by th e  p e titio n er d a ted  2 4 .0 7 .1 9 9 5 . w hich  h a s  not 
b e e n  p ro d u ced  in  th e  case . The p e titio n er did n o t take  any 
fu rth e r  s te p s  on  th e  sa id  le tte r  P8, s ince  Mr. R. R am am oorthy  
did n o t resign  a n d  therefo re  th e  need  to fill h is  vacancy  a s  a 
M em ber of P a rliam en t did n o t arise .

A c c o rd in g  to  th e  a p p lic a t io n  o f th e  p e t i t io n e r  it 
w ould  a p p e a r  th a t ,  c o n se q u e n t to  th e  two d ec is io n s  of 
th e  S u p rem e  C o u rt in  S. C. Special A pplica tions Nos. 0 2 /9 9  
a n d  0 3 /9 9  delivered on  3 0 .0 3 ,1 9 9 9 , affirm ing th e  validity 
o f th e  e x p u ls io n  o f th e  tw o M e m b e rs  o f P a r lia m e n t, 
nam ely . Mr. R a jen d ram  R am esh v a ran  a n d  Mr. R ajendram
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R am am oorthy  from  th e  In d e p e n d e n t G roup  No. 2. two s e a ts  
of th e  In d ep en d en t G roup  No. 2 , for th e  E lecto ra l D is tr ic t of 
Ja ffn a  in  Parliam ent becam e v a c an t w ith  effect from  30 .03 .1999 . 
H ence th e  p e titioner m ad e  re p re se n ta tio n  to th e  1st re sp o n d e n t 
on  01 .0 4 .1 9 9 9 , s ta tin g  th a t  th e  n o m in a tio n  paper, of th e  
In d ep en d en t G roup  No. 2, for th e  E lec to ra l D is tric t o f J a f fn a  
h a s  a lready  b e e n  e x h a u s te d  w ith  effect from  2 2 .0 7 .1 9 9 5 , d u e  
to th e  res ig n a tio n s  of th e  3 rd, 4 th a n d  5th re sp o n d e n ts  a n d  
req u es ted  the  1st re sp o n d e n t to  p e rm it ' t h e  p e titio n e r  to 
n o m in a te  two m em b ers  from  th e  In d e p e n d e n t G ro u p  No. 2, 
(which h a s  to be o u t side th e  n o m in a tio n  list) to  be d ec la red  
elected to re p re se n t th e  sa id  g ro u p  for th e  E lecto ra l D is tric t 
of Ja ffn a  in  P arliam en t, in  te rm s  of th e  p rov isions o f th e  
P a rliam en ta iy  E lections Act, No. 1 of 1981. T h is  le tte r  is 
p roduced  m ark ed  P9. In  th is  m a tte r  th e  p o sitio n  ta k e n  u p  by 
th e  p e titioner is th a t , h av ing  reg a rd  to  th e  c o n s titu tio n a l a n d  
o th e r s ta tu to ry  p rov isions a s  refe rred  to  in  h is  ap p lica tio n , th e  
1st re sp o n d e n t w ho is th e  C o m m issio n er o f E lec tions  is  legally 
b o u n d  to a c t in  the  following m a n n e r .

(a) T h a t th e  1st re sp o n d e n t (C om m issioner of E lections) is 
b o u n d  by law  to call u p o n  th e  2 nd re sp o n d e n t (R etu rn ing  
Officer) to fu rn ish  h is  r e tu r n  in  Form  M, two n a m e s  from  
th e  N om ination  P ap er of th e  In d e p e n d e n t G roup  No. 2, 
for the  E lectoral D is tr ic t o f Ja ffn a , in  o rd er to fill th e  
v acanc ies  c rea ted  in  P a rliam en t, in  view of th e  above 
m en tioned  dec isions of th e  S u p re m e  C ourt.

(b) T h e reu p o n  th e  2nd re sp o n d e n t is b o u n d  in  law to inform  
the  l sl re sp o n d e n t th a t  th e  n a m e s  a p p e a r in g  in  th e  
N om ination  P aper of th e  In d e p e n d e n t G roup  No. 2, have 
been  now  ex h a u ste d .

(c) U pon receip t of s u c h  in fo rm atio n , th e  I s' re sp o n d e n t is 
b o u n d  by law  to call u p o n  th e  p e titio n e r  to n o m in a te  two 
p e rso n s  w ho a re  m em b e rs  of th e  In d ep e n d e n t G roup  
No. 2, to fill th e  sa id  v acan c ies .
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T h erefo re  u n d e r  th e s e  c irc u m s ta n c e s  th e  p e titioner 
c o n te n d s  th a t , th e  2nd re sp o n d e n t h a s  no  option o ther th a n  to 
inform  th e  1st re sp o n d e n t th a t  th e  nom ina tion  p aper of the 
In d ep e n d e n t G roup  No. 2. for th e  E lectoral D istrict of Ja ffna , 
h a s  b e e n  e x h a u s te d  w ith  effect from  22 .07 .1995 . However, the 
p e titio n e r s ta te s  th a t  th e  2nd re sp o n d e n t unlaw fully  and  acting  
w ith o u t a u th o rity  h a s  certified  th e  n a m e s  of the  3rd and  the  4th 
re sp o n d e n ts  a n d  forw arded h is  re tu rn  in  Form  M to the  1st 
re sp o n d e n t to dec la re  th em  (3rd an d  4th responden ts) to be 
e lected  a s  M em bers of P a rliam en t from  the  Independen t 
G roup  No. 2, for th e  E lectoral D istric t of Ja ffn a , in o rder to fill 
th e  two v acan c ies  c rea ted  in  P arliam en t d u e  to th e  expulsion  
of th e  two m em b ers  referred  to above. T hereupon  the  1st 
re sp o n d e n t h a s  a lso  ac tin g  unlaw fully  an d  w ithou t au th o rity  
h a s  p ro ceed ed  to  c a u se  th e  p u b lic a tio n  of th e  G azette  
no tice  d ec la rin g  th e  3 rd a n d  4 th re sp o n d e n ts  a s  M em bers of 
P a r lia m e n t from  th e  In d e p e n d e n t G roup  No. 2, for the  
E lecto ra l D is tr ic t of Ja ffn a . T he sa id  G azette  E x traord inary  
No. 1 0 7 4 /1 0  d a te d  0 8 .0 4 .1 9 9 9  re la ting  to the  filling of the  
sa id  two v acan c ies  m en tio n ed  above h a s  been  p roduced  
m ark e d  P10 a n d  P l l .  The p e titio n er therefore  h a s  s ta ted  in 
h is  a p p lic a tio n  th a t  th e  p u b lic a tio n  of the  said  G azette  
N otification m ark e d  P 10 a n d  P I  1 by th e  1st re sp o n d e n t w ould 
c a u se  irrem ed iab le  lo ss an d .p re ju d ice  to th e  pe titioner in h is 
cap ac ity  a s  th e  lead e r a n d  m em b er of th e  In d ep en d en t G roup  
No. 2. H ence am ong  o th e r  relief, th e  p e titio n er so u g h t an  
in te rim  o rd er from  the  C ourt of A ppeal s tay ing  the  opera tion  
of th e  sa id  G azette  N otification m ark ed  P10 an d  P l l ,  u n til 
th e  final d e te rm in a tio n  of th is  app lication . S ince the  C ourt of 
A ppeal re fu sed  to  g ra n t th e  sa id  in te rim  relief, it w ould a p p e a r  
th a t  th e  p e titio n e r  h a s  o b ta in e d  th e  sa id  in te rim  relief 
from  th e  S u p re m e  C ourt in  S. C. Spl. L. A. No. 9 6 /9 9 , a n d  the  
sa id  in te r im  o rd er is to be operative u n til th e  conc lu sion  of 
th e  p ro ceed in g s in  th e  C ourt of A ppeal (vide P I 7). In add ition  
th e  p e titio n e r  in  th is  ap p lica tio n  h a s  so u g h t the  following 
relief: -
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(i) A w rit of ce rtio ra ri to q u a s h  th e  certifica te  m ad e  by  th e  
2nd re sp o n d en t in  te rm s  of S ec tion  64  (2) of th e  P a rlia m e n ta ry  
E lections Act, No. 1 of 1981, in  F rom  M, n a m in g  th e  3 rd a n d  4 lh 
resp o n d en ts  a s  M em bers o f P a rliam en t, (ii) A w rit of C ertio rari 
to q u a s h  the  1st re sp o n d e n t’s  G azette  n o tice  i. e. G azette  
E x trao rd inary  b ea rin g  No. 1 0 7 4 /1 0  d a te d  0 8 .0 4 .1 9 9 9  m ark e d  
P10 a n d  P l l  w h ich  d ec la red  th e  3 rd a n d  4 th re sp o n d e n ts  a s  
having  been  e lected  a s  m em b e rs  of P a rliam en t.

(iii) A w rit o f m a n d a m u s  (petitioner sh o u ld  have  app lied  
for a  w rit of P roh ib ition  in  th is  in stan ce) to  d irec t th e  1st a n d  2 nd 
resp o n d en ts  n o t to  c o n s id e r  5 th re sp o n d e n t’s  n a m e  in  filling 
any  fu tu re  vacancy  if any , from  th e  In d e p e n d e n t G ro u p  No. 2, 
for th e  E lectoral D is tr ic t of Ja ffn a , (iv) A w rit of M a n d a m u s  to  
d irec t th e  1st a n d  2 nd re sp o n d e n ts  to t re a t  th e  n o m in a tio n  
p aper of th e  In d e p e n d e n t G ro u p  No. 2, for th e  E lecto ra l 
D istrac t of J a ffn a , a s  h av in g  b e e n  e x h a u s te d  by  e lec tion  o r 
o therw ise  in  te rm s  o f th e  P a rlia m e n ta ry  E lec tio n s  Act, No. 1 of 
1981, a n d  (v) a  w rit of M a n d a m u s  to  d irec t th e  1st re sp o n d e n t 
to call u p o n  th e  p e titio n e r  to  n o m in a te  tw o m em b e rs  of th e  
Ind ep en d en t G roup  No. 2, in  o rd e r to  fill th e  tw o v a c an c ie s  in  
p a rliam en t on  b e h a lf  o f th e  In d e p e n d e n t G ro u p  No. 2, for th e  
E lectoral D istrict o f Ja ffn a .

In th e  ob jec tions filed by  th e  3 rd 4 th a n d  5 th re sp o n d e n ts , 
th e  position  ta k e n  u p  by  th e m  is  th a t ,  th e  c o n te n ts  se t o u t  in 
th e  res ig n a tio n  le tte rs , n am ely  P 1 (a), P2 (a) a n d  P3 (a) a re  false 
in  th a t  th e re  w as  no  ag re e m e n t be tw een  th e  p e titio n e r  a n d  th e  
3 rd, 4 th an d  5 th re sp o n d e n ts  w ith  reg ard  to th e  a c c e p ta n c e  o f th e  
policies followed by  th e  E. P. D. P. It is fu r th e r  alleged by th e  
3 rd, 4 th a n d  5 th re s p o n d e n ts  th a t  a t  a b o u t th e  tim e of th e  
P a rliam en ta iy  E lec tions  of 1994, th e  p e titio n e r  h a d  o b ta in ed  
n u m b er of d o c u m e n ts  (m ean ing  papers) s igned  in  b lan k  
from  th e  sa id  r e s p o n d e n ts  for th e  p u rp o s e  of u tiliz in g  
th em  in  co n n ec tio n  w ith  th e  sa id  e lection . In  o th e r  w ords 
th e  im p re s s io n  th a t  th e  3 rd, 4 th a n d  5 lh r e s p o n d e n ts  
w ere a tte m p tin g  to c re a te  in  th e  m ind  of th e  C o u rt is th a t  
th e  p e titio n er h a s  p re p a re d  th e  sa id  re s ig n a tio n  le tte rs  P I (a).
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P2 (a) a n d  P3 (a) u s in g  the  p a p e rs  he h ad  ob tained  from the 
3 rd, 4*  a n d  5th re sp o n d e n ts  signed in b lank . Therefore the 
3 rd, 4 th a n d  5 lh re sp o n d e n ts  m oved for the  d ism issa l of the 
p e titio n e r’s app lication . However in  the  c o u n te r  objections 
filed by th e  petitioner, he  h a s  tak e n  up  the  position  th a t, it w as 
im possib le  to m ak e  u se  of the  s ig n a tu re s  on th e  b lank  sh ee ts  
of p a p e r  to  p rep a re  th e  sa id  le tte rs  of resignation . F u rth e r 
th e  pe titio n e r h a s  ten d e red  seven  affidavits m arked  P I 5 (a) to 
P15 (f) a n d  P16 o b ta in ed  from  the  o th e r c a n d id a te s  who 
w ere elected  to P a rliam en t (except th o se  expelled), from  the  
In d ep e n d e n t G roup  No. 2, for th e  E lectoral D istrict of Ja ffna , 
s ta tin g  th a t  th e  pe titio n e r h a d  n o t ob tained  th e ir  s ig n a tu re s  or 
th a t  of an y  o th e r  c a n d id a te  in  b lan k  p ap e rs  a t or a b o u t th e  tim e 
of th e  G eneral E lections of 1994. It w as fu rth e r  con tended  
by  th e  p e titioner th a t  th e  3 rd a n d  4 ,h re sp o n d e n ts  have not 
den ied  o r c o n trad ic ted  th e  p re ss  in terview s given to the  Tam il 
N ew sp ap ers  V ira k a sa ri a n d  T h in a k k u ra l a d m ittin g  th e ir  
res ig n a tio n s , a s  evidenced by th e  pub lica tion  a p p earin g  in  the  
sa id  n e w sp a p e rs  m ark ed  P12, P13 a n d  P14 w ith  English  
T ra n s la tio n s  m ark ed  P12 (a), P13 (a) a n d  P14 (a). In these  
c irc u m sta n c e s  th e  p e titio n er h a s  m a in ta in ed  th a t, he  is 
en titled  to  p roceed  w ith  th is  ap p lica tion  for the  p u rp o se  of 
o b ta in in g  th e  relief a s  p rayed  for in  th e  app lication .

At th e  h e a rin g  of th is  ap p lica tio n  lea rn ed  C ounse l for the  
p e titio n e r su b m itte d  th a t  in  view of the  ex p u ls io n  of th e  two 
m em b e rs  of P a rlia m e n t from  th e  In d ep e n d e n t G ro u p  No. 2, 
a n d  w h ich  expu ls ion  w as  affirm ed by th e  S u p rem e  C o u rt on 
3 0 .0 3 .1 9 9 9 , th e  q u e s tio n  a ro se  a s  to w h e th e r  th e  n ex t two 
c a n d id a te s  in  th e  n o m in a tio n  p a p e r  of th e  In d ep e n d e n t G roup 
No. 2, nam ely , 3 rd a n d  4 th re sp o n d e n ts  a re  en titled  to be 
d e c la re d  e le c te d  a s  M e m b e rs  of P a r l ia m e n t.  H ow ever 
th e  lea rn ed  C ounse l a rg u e d  th a t , s ince  th e  3 rd, 4 ,h a n d  5 th 
re sp o n d e n ts  w ho w ere c a n d id a te s  n u m b e rs  11, 12, a n d  13, in 
th e  n o m in a tio n  p a p e r  acco rd in g  to th e  p refe ren tia l vote a t  th e  
poll, have res igned  from  th e  m em b e rsh ip  of th e  In d ep e n d e n t 
G ro u p  No. 2, th ey  have  ceased  to  be  c a n d id a te s  of th e  said
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In d ep en d en t G roup  No. 2, a n d  th ere fo re  th ey  a re  n o t en titled  
by law  to be  declared  a s  M em bers o f P a rliam en t from  th e  
In d ep en d en t G roup  No. 2. H ence C o u n se l su b m itte d  th a t  
it w as un law fu l for th e  I s' a n d  2 nd re sp o n d e n ts  to  d ec la re  th e  
3rd a n d  4 th re sp o n d e n ts  a s  M em bers of P a rliam en t. L earn ed  
C ounsel fu r th e r  su b m itte d  th a t  th e  co n te n tio n  of the  3 rd, 4 Ul 
a n d  5th re sp o n d e n ts  th a t  (i) th ey  hav e  n o t res igned  from  
th e ir  m em b ersh ip  in  th e  In d e p e n d e n t G ro u p  No. 2 a n d  (ii) th a t  
in  an y  even t a  c a n d id a te  c a n n o t lose  h is  c a n d id a c y  by 
res ig n a tio n  before he is d ec la red  a  M em ber o f P a rlia m e n t 
is w ith o u t an y  b a s is  a n d  th ere fo re  u n ac ce p tab le . O n  th is  
q u estio n  of resigna tion , lea rn ed  C ounse l co n te n d e d  th a t  
th e  le tte rs  of re s ig n a tio n  d a te d  2 2 .0 7 .1 9 9 5  (PI (a), P2 (a) a n d  
P3 (a)) of th e  3 rd, 4 th a n d  5th re sp o n d e n ts  a d d re s se d  to  th e  
pe titio n e r w ho is th e  lea d e r of th e  In d e p e n d e n t G ro u p  No. 2 
a n d  th e  covering le tte rs  a d d re s se d  by th e  pe titio n e r d a te d  
2 4 .0 7 .1 9 9 5  to th e  2 nd re sp o n d e n t (R etu rn ing  Officer) en c lo sin g  
th e  sa id  le tte rs  of re s ig n a tio n  (Vide P 1, P2 a n d  P3) w ith  cop ies 
to  th e  1st re sp o n d e n t (C om m issioner o f E lections) a n d  th e  6 lh 
re sp o n d e n t (Secretary  G enera l of P a rliam en t) u n d e r  reg is te red  
a rtic le  rece ip t d a ted  2 5 .0 7 .1 9 9 0  m a rk e d  P4, a re  su ffic ien t 
p roo f of th e  fact th a t  the" 3 rd, 4 th a n d  5 th re sp o n d e n ts  have  
resigned  from  th e  In d ep e n d e n t G ro u p  No. 2. B esides C o u n se l 
co n ten d ed  th a t  th e  fac t th a t  th e  re s ig n a tio n  le tte rs  P I  (a), 
P2 (a) a n d  P3 (a) have b e e n  certified  a s  h av in g  been  d u ly  s igned  
by th e  respective  re sp o n d e n ts  by  a  J u s t ic e  o f Peace e s ta b lish e s  
th e  g e n u in e n e ss  of th e  sa id  le tte rs  o f res ig n a tio n . A ccord ing  to 
th e  C ounse l for th e  p e titio n e r th e  J u s t ic e  o f Peace  (who is  now  
dead) w ho h a s  certified th e  re s ig n a tio n  le t te rs  w as  th e  sam e  
J u s tic e  of Peace w ho a tte s te d  th e  o a th  of th e  sa id  re sp o n d e n ts  
c o n ta in ed  in  th e  n o m in a tio n  p a p e r  of th e  In d e p e n d e n t G ro u p  
No. 2. It m ay  well be th a t  s in ce  th e se  le tte r  of re s ig n a tio n  w ere 
p rep a re d  in  E ng lish  the  n eed  a ro se  to  re a d  a n d  u n d e rs ta n d  
before sign ing  them . C o u n se l fu r th e r  refe rred  to  th e  new s 
item s p u b lish e d  in  the  Tam il p a p e r  V irakesari a n d  T h in a k k u ra l 
o f 14 .0 4 .1 9 9 9  (vide P12 a n d  P13 w ith  E n g lish  T ra n s la tio n s  
P I 2 (a), P 13 (a)) w here th e  4 th re sp o n d e n t h a s  a d m itte d  th e  fac t
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of h is  re s ig n a tio n  from  th e  In d ep e n d e n t G roup No. 2 an d  the 
new s item  p u b lish e d  in  th e  Tam il p a p e r  T h in ak k u ra l da ted  
1 6 .0 4 .1 9 9 9  (vide P14 w ith  E ng lish  T ran sla tio n  P 14 (a)), w here 
th e  3 rd re sp o n d e n t h a s  ad m itted  the  fact of h is  resignation  from 
th e  sa id  In d ep e n d e n t G roup. Therefore C ounsel subm itted  
th a t  th e  fa ilu re  of th e  3 rd a n d  4 lh resp o n d e n ts  to deny  or 
c o n tra d ic t th e  sa id  s ta te m e n ts  a ttr ib u te d  to them , an d  for th a t 
m a tte r , th e ir  fa ilu re  to  give an y  ex p lan a tio n  a s  to why the  
sa id  n e w sp a p e rs  p u b lish e d  s u c h  m ate ria l rela ting  to their 
re s ig n a tio n s  from  th e  In d ep e n d e n t G roup  No. 2, clearly 
in d ic a te s  th a t  th e  3 rd a n d  4 th re sp o n d e n ts  have infact resigned 
from  th e  In d e p e n d e n t G roup  No. 2.

L earned  C o u n se l for th e  3 rd, 4 th a n d  5th re sp o n d e n ts  on the  
o th e r  h a n d  su b m itte d  th a t  th e  sa id  le tte rs  of resigna tion  were 
n o t g e n u in e  a n d  th e  sa id  le tte rs  have been  forged or fabricated . 
To s u p p o rt  th is  co n ten tio n . C ounse l referred  to the  c o n te n ts  in  
th e  le tte rs  of res ig n a tio n , w h ich  acco rd ing  to h im  w ere false, 
in  th a t ,  a t  no  s tag e  th e re  h a d  been  an y  ag reem en t w ith  regard  
to  th e  a c c e p ta n c e  of th e  policies followed by the  petitioner. On 
th e  o th e r  h a n d , if th e  3 rd, 4 th an d  5th re sp o n d e n ts  h ad  agreed  
w ith  th e  policies of th e  E. P. D. P. th e re  w as abso lu te ly  no 
n ec ess ity  for th e m  to have jo in ed  w ith  th e  pe titioner to co n test 
th e  e lec tio n s  a s  a n  In d ep e n d e n t G roup. C ounsel po in ted  o u t 
th a t  a n  e x a m in a tio n  of th e  th re e  le tte rs  of res ig n a tio n  nam ely  
P I  (a), P2 (a) a n d  P3 (a) w ould  reveal th a t  th ese  le tte rs  are  
id en tica l ex cep t for th e  fac t th a t  the  a d d re s se s  of th e  w rite rs  
a p p e a r in g  o n  th e m  a re  d ifferen t. F u r th e r  th e  p resen ce  of th e  
certifica te  of th e  J u s tic e  of th e  Peace to th e  effect th a t  “the  
above le tte r  of re s ig n a tio n  w as read  over . . . a n d  afte r hav ing  
u n d e rs to o d  th e  sam e  s igned  in  m y p rese n c e  on  th is  2 2 nd day 
of J u ly  1995  a t  Colom bo" m ak e s  it m ore su sp ic io u s  for the  
re a so n  th a t ,  if th e  3 rd, 4 th a n d  5 th re sp o n d e n ts  p rep ared  th e  said  
le tte rs , th e n , obv iously  th ey  have  p rep a re d  th ese  le tte rs  hav ing  
u n d e rs to o d  th e  c o n te n ts  thereof. If th a t  be  th e  case, th e n  th e re  
w a s  no  n e c e ss ity  for a  th ird  p a rty  nam ely , a  J u s tic e  of Peace 
to  get th e  w rite rs  o f th e se  le tte rs  them se lves  to read  it, in  o rder
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to e n su re  th a t  th e  p e rso n s  w ho  w rote  th e m  u n d e rs to o d  
the  c o n te n ts  of su c h  le tte rs  th ey  th em se lv es  have w ritten . 
Therefore lea rn ed  C o u n se l s u b m itte d  th a t  th e se  sp ec ia l 
fea tu re s  observed  in  th e se  le tte rs  of re s ig n a tio n  clearly  show ed  
a n d  su p p o rte d  th e  fac t th a t  th e  le tte rs  of re s ig n a tio n  m ark e d  
P I (a), P2 (a) a n d  P3 (a) w ere  fab rica tio n s .

O ne im p o rta n t fac t to  be n o ted  in  th is  ca se  is  th a t , 3 rd, 4 th 
an d  5th re sp o n d e n ts  have  a t  no  s tag e  den ied  th e  s ig n a tu re s  
ap p earin g  in  th e ir  le tte rs  o f re s ig n a tio n . T he ir a rg u m e n t se em s 
to be th a t, th e  p e titio n e r h a s  m ad e  u se  o f th e  p a p e rs  o b ta in ed  
by h im  signed  in  b lan k  from  th e  th re e  re sp o n d e n ts  a t  o r a b o u t 
th e  tim e o f th e  G en era l E lec tio n s  o f 1994, to fab rica te  
th ese  le tte rs  of re s ig n a tio n  m a rk e d  P I  (a), P2 (a) a n d  P3 (a). 
However it is h a rd  to  believe firstly  th a t  th e  3 rd, 4 th a n d  5 lh 
re sp o n d e n ts  w ho w ere in te n d in g  to  re p re s e n t th e  v o te rs  in  
P arliam en t for th e  E lec to ra l D is tr ic t of J a ffn a  a t  th e  G eneral 
E lections of 1994, a re  so  irre sp o n s ib le  a n d  foolish  to  have  
given su c h  p a p e rs  s igned  in  b la n k  to  th e  pe titioner, so  a s  to 
give h im  a  free h a n d  to  u se  th e ir  s ig n a tu re s  for w h a tev er 
p u rp o se  th e  p e titio n e r th o u g h t it fit. F u r th e r  th is  c o n d u c t does 
no t s ta n d  to  reaso n . Secondly , even  a s su m in g  th a t  th e  3 rd, 4 th 
a n d  5th re sp o n d e n ts  h a d  b e e n  so s tu p id  to have  given s u c h  
p ap ers  signed  in  b lan k , it w ou ld  still a p p e a r  im possib le  for one 
to believe th a t  th e ir  s ig n a tu re s  a re  so p laced  in  th e  b la n k  
sh e e ts  so a s  to en ab le  th e  p e titio n e r  to fab rica te  th e se  le tte rs  
of res ig n a tio n  in  th e  m a n n e r  th a t  is found  in  th e  res ig n a tio n  
le tte rs  m ark ed  P I (a), P2 (a) a n d  P3 (a). A close e x am in a tio n  of 
th ese  th ree  le tte rs  of re s ig n a tio n  w ould  clearly  show  th a t  the  
s ig n a tu re s  ap p e a rin g  on  th e m  have been  p laced  a fte r  th e  
said  le tte rs  of res ig n a tio n  hav e  b e e n  p rep a red . In  a d d itio n  it is 
to be no ted  th a t  som e of th e  M em bers of P a rliam en t of th e  
In d ep en d en t G roup  No. 2 hav e  ten d e red  affidavits m ark ed  
P15 (a) to  P15 (f) a n d  P 16  d en y in g  categorically  th a t  th e  
p e titio n e r  h a d  o b ta in e d  o n  b la n k  s h e e ts  o f p a p e r  th e  
s ig n a tu re s  of th e  c a n d id a te s  of th e  In d ep e n d e n t G roup  No. 2, 
a t  or ab o u t th e  tim e of th e  G en e ra l E lections 1994. A no ther 
fac to r th a t  w eighs heavily  a g a in s t th e  3 rd a n d  4 th re sp o n d e n ts
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is  th e  fac t th a t  they  have n o t den ied  or explained  the  interview s 
g ra n te d  by th em  to th e  p re ss  nam ely , th e  T am il N ew spapers 
V irak esa ri a n d  T h in a k k u ra l (P I2, P13 an d  P I 4) referred  
to  above. T h is fac t su p p o rts  th e  position  tak en  u p  by the  
p e titio n e r  th a t  th e  3 rd a n d  4 lh re s p o n d e n ts  have in fac t 
resigned . If th ese  new s item s w hich  ap p eared  in th e  p ress  
w ere  inco rrec t, we a re  u n a b le  to  u n d e rs ta n d  why the  3"’ and  
4 th re sp o n d e n ts  rem ained  s ilen t w ith o u t con trad ic ting  th a t  
position . After all. th ese  new s item s refer to th e  interview s 
g ra n te d  by  th e  3 rd a n d  4 ,h re sp o n d e n ts  personally . In respec t 
of th e  5 ,h re sp o n d e n t th e re  is a lso  a n o th e r  le tte r da ted  
2 4 .0 7 .1 9 9 5  signed  by th e  5,h re sp o n d e n t a d d ressed  to the  I s’ 
re sp o n d e n t (m arked by the  C ounse l for the  pe titioner a s  P18 
a t  th e  h e a rin g  of th is  application) w here he  (5lh responden t) h a s  
ad m itted  th a t  he h as  handed  over h is  resignation  on 22 .07 .1995  
a s  a  m em b er of the  In d ep en d en t G roup  led by Mr. N. D ouglas 
D ev an an d a . (the p e titioner in  th is  application). A u then tic ity  of 
th is  le tte r  h a s  n o t been  challenged .

A n o th er re levan t observa tion  to be m ade here  is th a t, the  
re s ig n a tio n s  of th e  3 rd, 4 th a n d  5 th re sp o n d e n ts  from  the 
In d e p e n d e n t G roup  No. 2, seem s to have tak e n  p lace in  the  
y e a r  1995, w hen  th e re  w as no  p ro sp ec t of any  vacanc ies 
a r is in g  in  P arliam en t to be filled from  th e  n o m in a tio n  list. In 
o th e r  w ords it w ould a p p e a r  th a t  the  th ree  re sp o n d e n ts  have 
res ig n ed  a t a  tim e w hen  they  h a d  no expecta tion  of finding a 
p lace  in  P arliam en t. However fou r y e a rs  la te r  i. e. in  the  year 
1999, w h en  th e re  ap p e are d  som e p ro sp e c ts  for the  3 rd. 4 lh an d  
5 Lh re sp o n d e n ts  to e n te r  P a rliam en t, it is seen  th a t  they  have 
ta k e n  u p  th e  position  th a t  th e  th re e  res ig n a tio n  le tte rs  signed 
a n d  ten d e red  by th em  to th e  p e titio n er a re  n o t g enu ine  
a n d  th a t  they  a re  fab rica tio n s , a  position  w h ich  c a n n o t 
be su p p o rte d  from  th e  m a te ria l availab le  before the  C ourt. 
T herefore  we hold  th a t  th e  th ree  le tte rs  of res ig n a tio n  signed 
by  th e  3 rd, 4 'h a n d  5th re sp o n d e n ts  m ark ed  P I (a), P2 (a) an d  
P3 (a) a re  g e n u in e  a n d  therefo re  th e  sa id  th re e  re sp o n d e n ts  
have  in  fac t resigned  from  th e  In d ep e n d e n t G roup  No. 2.
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The o th e r m a tte r  to  b e  co n sid e red  in  th is  ap p lic a tio n  is 
th a t , since  th e  res ig n a tio n s  of th e  3 rd, 4 th a n d  5 th re sp o n d e n ts  
a re  valid a n d  therefore th e  n o m in a tio n  p a p e r of th e  In d ep en d en t 
G roup  No. 2 h a s  b e e n  e x h a u s te d , is th e  2 nd re sp o n d e n t 
(R eturn ing  Officer) b o u n d  to  inform  so, to  th e  1st re sp o n d e n t 
(C om m issioner of E lections) a n d  th e n  is th e  1st re sp o n d e n t 
b o u n d  by law  to ca ll u p o n  th e  p e titio n e r  to  n o m in a te  two 
p e rso n s  w ho a re  m em b e rs  o f th e  In d ep e n d e n t G ro u p  No. 2, to  
fill th e  two vacanc ies in  P a rliam en t. L earned  C o u n se l for th e  
p e titio n er a n d  the  re sp o n d e n ts  h av e  referred  to  th e  re lev an t 
p rovisions in  th e  c o n s titu tio n  a n d  th e  P a rlia m e n ta ry  E lec tions  
Act, No. 1 of 1981 a s  a m e n d e d  by  P a rlia m e n ta ry  E lec tions  
(Am endm ent) Act, No. 15 of 1988.

Article 99  (13) (b) of th e  1978 c o n s titu tio n  p rov ides a s  
follpws:-

W here th e  se a t of a  M em ber o f P a rliam en t beco m es 
v a c an t a s  provided in  A rticle 6 6  (o ther th a n  p a ra g ra p h  (g) of 
th a t  Article) or by v irtu e  o f th e  p reced in g  p rov isions o f th is  
p a ra g ra p h , the  p e rso n  w hose  n a m e  a p p e a rs  first in  o rd e r  of 
p rio rity  in  the  re levan t n o m in a tio n  p a p e r  (excluding th e  n a m e s  
of a n y  p e rso n s  w ho have  p rev iously  been  dec la red  elected) 
sh a ll be declared  e lected  to fill s u c h  vacancy .

Article 101 (1) (h) of th e  c o n s titu tio n  p rov ides a s  follows:-

101 (1) The P a rliam en t m ay  by  law  m ake  p rovision  for . .

(h) th e  form  a n d  m a n n e r  in  w h ich  v acan c ies  sh a ll be filled 
w hen  all the  c a n d id a te s  w hose  n a m e s  a p p e a r in g  in 
the  n o m in a tio n  p a p e r  of a  recognized political p a rty  or 
in d ep en d en t g ro u p  have  b e e n  e x h a u s te d  by  e lec tion  o r 
o therw ise; a n d ...................................

A ccordingly P a r lia m e n ta iy  E lec tions Act, No. 1 of 1981, a s  
am en d ed  by Act, No. 15 of 1988. following p rov isions have 
b een  m ade  for the  filling of s u c h  vacanc ies.
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S ection  64  (1) W here th e  s e a t  of a M em ber of P arliam en t 
becom es v a c a n t a s  provided in Article 66  of 
th e  C o n s titu tio n  (o ther th a n  p a ra g ra p h  (g) of 
th a t  Article) o r by v irtue  of the  provisions 
of p a ra g ra p h  13 (a) of A rticle 99  of the  
C o n s t i tu t io n ,  th e  S e c re ta r y - G e n e ra l  of 
P a rliam en t sh a ll inform  the  C om m issioner 
w ho sh a ll d irec t th e  re tu rn in g  officer of the 
e le c to ra l  d i s t r i c t  w h ic h  r e tu r n e d  . s u c h  
M em ber to  fill th e  vacancy  a s  provided for 
u n d e r  p a ra g ra p h  13 (b) of A rticle 99  of the 
C o n s t i tu tio n  w ith in  o n e  m o n th  of s u c h  
d irection .

(2) The re tu rn in g  officer sha ll fo rthw ith  after 
c o m p ly in g  w i th  th e  d i r e c t i o n  o f th e  
C om m issioner, m ak e  a re tu rn , su b s ta n tia lly  
in  Form  M se t o u t in  th e  F irst S chedu le  to th is  
Act to th e  C om m issioner w ho sh a ll c a u se  the 
n am e  of th e  M em ber so declared  elected  to be 
p u b lish e d  in  th e  G azette.

(3) W here  a ll th e  c a n d id a te s  w h o se  n a m e s  
a p p e a r  in  th e  n o m in a tio n  p a p e r su b m itted  by 
any  recognized political p a rty  or in d ep en d en t 
g roup  in  resp e c t of a n  electoral d istric t have 
b een  e x h a u s te d  by election or o therw ise  or 
w here  no n e  of th e  c a n d id a te s  w hose n am es 
rem a in  on  s u c h  a  n o m ina tion  p a p e r have 
se cu red  a n y  p references, a n d  th e rea fte r  a 
v acancy  o c c u rs  to be filled by a  m em ber 
n o m in a te d  by  s u c h  p a rty  o r g ro u p , th e  
re tu rn in g  officer of s u c h  elec to ra l d istric t 
sh a ll in form  th e  C om m issioner.

(Vide S ec tion  17 of th e  "(am endm ent) Act, 
No. 15 of 1988.)
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(4) U pon th e  rece ip t of s u c h  in fo rm atio n  th e  
C om m issioner sh a ll req u ire  th e  se c re ta ry  of 
th e  recognized political p a rty  o r th e  g ro u p  
lead er of th e  in d ep e n d e n t g ro u p  to  w h ich  th e  
M em ber w ho v aca ted  th e  s e a t  belonged , to  
n o m in a te  a  m em b er of s u c h  p a rty  o r g ro u p  to  
fill th e  vacancy . U pon th e  rece ip t o f s u c h  
n o m in a tio n  th e  C om m issioner sh a ll dec la re  
s u c h  p e rso n  to  be  a  M em ber for th e  e lec to ra l 
d is tr ic t  in  re sp e c t o f w h ic h  th e  v a c an c y  
occu rred , a n d  c a u se  th e  n a m e  of th e  M em ber 
so dec la red  to  be p u b lish e d  in  th e  G azette.

L earned  C ounse l for th e  pe titio n e r su b m itte d  th a t  th e  
app licab le  p rov isions for th e  filling of a  v acan cy  w h e n  th e  
n om ina tion  p a p e r  of a  political p a rty  o r In d e p e n d e n t G roup  
h a s  becom e e x h a u ste d  is  to be found  in  S ec tio n  64(3) a n d  
S ection  64(4) of th e  P a rliam en ta ry  E lec tions Act a s  am en d ed . 
A ccording to th e  am en d ed  S ec tion  64(3), e x h a u s tio n  of a  
n o m in a tio n  p a p e r  ca n  tak e  p lace n o t only by  E lection  or 
o therw ise , b u t  a lso  w here  n o n e  of th e  c a n d id a te s  w hose  
n a m e s  rem a in  on  su c h  a  n o m in a tio n  p a p e r  have  se cu re d  an y  
p references. Therefore lea rn ed  C ounse l for th e  p e titio n e r  
c o n te n d e d  th a t  th e  w o rd s  “o r o th e rw is e ” a p p e a r in g  in  
th e  p h ra se  n o m in a tio n  p a p e r  . . . e x h a u s te d  by  e lec tion  or 
o th e rw ise . . .  a s  co n ta in ed  in  S ec tion  64(3) w ou ld  in c lu d e  o th e r  
in s ta n c e s  w here  a  c a n d id a te  c e ase s  to  be  a  m em b er of a  
po litical p a rty  o r In d ep e n d e n t G roup . A ccord ing  to  C o u n se l 
s u c h  in s ta n c e s  w ould  in c lude  w h en  th e  n o m in a tio n  p a p e r  is 
e x h a u s te d  by  d ea th , e x p u ls io n  o r re s ig n a tio n  (or an y  o th e r  
m an n er) of a  can d id a te , a n d  in  w h ich  even t he  c e a se s  to  be  a  
m em b er of a  political p a rty  o r In d ep e n d e n t G roup . In  o th e r  
w o rd s C ounse l w as try ing  to give a n  in te rp re ta tio n  to  th e  
w o rd s “or o therw ise” in  S ec tion  64(3) of th e  P a rlia m e n ta ry  
E lec tions Act. In  o rd er to  show  th a t  th e  w o rd s “o r o therw ise" 
co n v ey s  d iffe ren t m e a n in g s , C o u n se l c ited  th e  c a s e  o f 
N ational A ssociation  o f  Local G overnm ent Officers v. Bolton
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Corporation111 a t  177, w here  th e  w ords “or otherw ise" have been 
in te rp re ted  to  m e a n  “o r in  a n o th e r  way". Therefore C ounsel 
a rg u ed  th a t  th e  w ords “o r o therw ise” w ould clearly include 
in s ta n c e s  w here  c a n d id a te s  w hose n a m e s  a p p e a r  in  the 
n o m in a tio n  p a p e r  of a  political p a rty  o r In d ep en d en t G roup 
h a s  d ied  o r expelled o r resigned  from  su c h  a  political party  or 
I n d e p e n d e n t  G r o u p  a n d  th e r e b y  c e a s e d  to  be 
c a n d id a te s . In  o rd e r  to  su p p o r t  h is  c o n te n tio n  learned  
C ounse l c ited  th e  ca se  of C. A. 2 2 0 /9 4 , C. A. m in u te s  of 
0 5 .0 5 .1 9 9 4 , (w hich w as  a n  A pplication  for a  w rit of P rohibition 
a n d  M a n d am u s on  th e  C om m issioner of E lections), w here the 
C o u rt of A ppeal com prising  of J u s tic e  S. N. Silva P re s id e n t/ 
C. A. (as h e  w as then) a n d  J u s tic e  Dr. R. R an ara ja  gave 
ju d g m e n t p e rm ittin g  th e  1st re sp o n d e n t (C om m issioner of 
E lections) to  dec la re  th e  4 th re sp o n d e n t elected to  fill the 
vacancy  c rea ted  by th e  res ig n a tio n  of th e  3 rd responden t, 
( In c u m b e n t M em ber o f P a r lia m e n t)  b y -p a s s in g  th e  2 nd 
re s p o n d e n t w ho  h a s  b e e n  a  m em b er of th e  S ri L anka 
M uslim  C ongress a n d  w ould  o therw ise  have been  en titled  
to  be  dec la red  e lec ted  to  fill th e  vacancy  c rea ted  by the 
3 rd re sp o n d e n t’s res ig n a tio n , b u t  for th e  fact th a t  the  2nd 
re sp o n d e n t h a s  ceased  to be a  m em b er of th e  Sri Lanka 
M u slim  C o n g re s s  u p o n  h is  e x p u ls io n  w h ic h  w a s  n o t 
cha llenged  by  h im  (2nd re sp o n d e n t) . H ence C ounsel su b m itted  
th a t ,  in  te rm s  of S ec tion  64(3) of th e  P arliam en ta ry  E lections 
Act, th e  n o m in a tio n  p a p e r  of th e  In d ep e n d e n t G roup  No. 2, 
h a s  b e e n  e x h a u s te d  by  v irtu e  of th e  res ig n a tio n s  of th e  3 rd, 
4 th a n d  5 th re sp o n d e n ts , w ho have now  ceased  to be the 
c a n d id a te s  o f th e  In d e p e n d e n t  G ro u p  No. 2. In  th e  
c irc u m sta n c e s  C o u n se l for th e  p e titio n er co n ten d ed  th a t  in 
te rm s  of S ec tion  64(4) of th e  P a rliam en ta ry  E lections Act, 
th e  1st re sp o d n e n t (C om m issioner of E lections) is requ ired  by 
law  to  call u p o n  th e  S e c re ta ry  of th e  In d ep e n d e n t G roup  No. 2, 
w ho is th e  p e titio n e r  in  th is  ap p lica tio n  to n o m in a te  two 
m em b ers  from  h is  g ro u p  to  fill th e  two v acan c ies  c rea ted  in 
P arliam en t.
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However, lea rn ed  C o u n se l for th e  3 rd re sp o n d e n t (C ounsel 
for th e  4 th a n d  5 th r e s p o n d e n ts  a s s o c ia te d  th e m s e lv e s  
w ith  th is  a rg u m en t) c o n te n d e d  th a t  th e  w o rd s “o r o th e rw ise” 
c o n ta in ed  in  Section  64(3) o f th e  P a rliam en ta ry  E lec tions  Act 
a s  am en d ed , will n o t in c lu d e  a  re s ig n a tio n  of a  c a n d id a te  
w hose  n am e  a p p e a rs  in  th e  n o m in a tio n  p a p e r  su b m itte d  by  
an y  recognised  political p a rty  o r In d e p e n d e n t G ro u p  in  re sp e c t 
o f a n  E le c to ra l D is tr ic t . L e a rn e d  C o u n s e l’s  r e a s o n in g  
w as  th a t , if th e  w ords “o r o th e rw ise” a re  in te rp re te d  to  in c lu d e  
a  “re s ig n a tio n ” o f a  c a n d id a te  w h o se  n a m e  a p p e a r s  in  
th e  n o m in a tio n  p a p e r  w ould  c re a te  a  s itu a tio n  w h ere  th e  
R e tu rn in g  Officer will be  ca lled  u p o n  to  ho ld  a n  in q u iry  in  o rd e r  
to  decide th e  q u e s tio n  w h e th e r  a  p a r t ic u la r  re s ig n a tio n  o f a  
c a n d id a te  is g en u in e  o r n o t. As a  re s u l t  of th is  s itu a tio n  
a ris ing , th e  R e tu rn in g  O fficer will h av e  to  e m b a rk  o n  a n  
investiga tion  o r in qu iry  to  decide  w h e th e r  a  c a n d id a te  h a s  
in fac t resigned . L earned  C o u n se l th ere fo re  su b m itte d  th a t  th e  
w o rd s “o r o therw ise” sh o u ld  on ly  in c lu d e  s u c h  in s ta n c e s  
w here  no  s u c h  investiga tion  o r in q u iry  becom es n e c e s sa ry  by 
th e  R e tu rn in g  Officer. H ence C o u n se l co n te n d e d  th a t  th e  only 
m ean in g  th a t  could  be g iven to  th e  w ords “o r o th erw ise” w ould  
be  th e  d e a th  of a  can d id a te . T herefore  it w ould  a p p e a r  th a t , 
if th e  argum ent: of th e  lea rn ed  C o u n se l for th e  3 rd re sp o n d e n t 
is accep ted  a s  co rrect, th en , th e  e x h a u s tio n  of a  n o m in a tio n  
p a p e r  c a n  a rise  only  in  th re e  s i tu a tio n s  u n d e r  S ec tio n  
64(3) of th e  P a r lia m e n ta ry  E lec tio n s  Act, nam ely , w h e n  
th e  n o m in a tio n  p ap e r is  e x h a u s te d  by  election, d e a th  or 
w h ere  n o n e  of th e  c a n d id a te s  w hose  n a m e s  rem a in  o n  s u c h  
n o m in a tio n  p a p e r  have  se c u re d  an y  p references. T herefore  
ac co rd in g  to th e  C o u n se l’s  a rg u m e n t th e  one  a n d  only  
m ea n in g  th a t  could  be  g iven to  th e  w ords “or o therw ise" is 
d e a th  of a  can d id a te .

We find it difficult to  a c ce p t th is  c o n te n tio n  of C o u n se l for 
th e  re a so n  th a t , if th a t  w a s  th e  in te n tio n  of P a rliam en t, th e n  
su re ly  S ec tion  64(3) of th e  sa id  a c t w ould  have  s ta te d  very 
c learly  th e  w ords “th e  n o m in a tio n  p a p e r  . . . e x h a u s te d  by
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elec tion  o r d e a th , w ith o u t u s in g  th e  w ords by “election or 
o th erw ise”. F u r th e r  th e  w ords “o r o therw ise” can n o t be given 
s u c h  a  re s tr ic te d  m ean ing  a s  suggested  by lea rn ed  C ounsel 
for th e  3 rd re sp o n d en t, a s  it w as never th e  in ten tio n  of the 
P a rlia m e n t for th e  rea so n  th e  p h ra s e  “or o therw ise” by itself 
c o n n o te s  a  liberal m ean ing . The O xford E nglish  D ictionary, 
S econd  E dition  V olum e X gives to  th e  w ord “otherw ise" the 
following m ean in g s  i. e. in  a n o th e r  way, o r in  o th e r  ways; in a 
d ifferen t m a n n e r, o r by o th e r  m ean s; differently. It would 
a p p e a r  th e re fo re  th e  w ord  “o th e rw ise ” h a s  a n  ex tended  
m ea n in g  a n d  in  th e  c irc u m sta n c e s  it w ould  be very c lear a s  
su g g ested  by  lea rn ed  C ounse l for th e  petitioner, th a t, w hen
S ection  64(3) s ta te d  th a t  th e  n o m in a tio n  p a p e r .........................
“e x h a u s te d  by election  o r o therw ise" th e  sa id  w ords would 
n e c e ssa rily  in c lude  d e a th , expu ls ion  o r re s ig n a tio n  of a 
c a n d id a te  w hose  n am e  a p p e a rs  in  th e  n o m in a tio n  paper. S u ch  
a n  in te rp re ta tio n  is in  h a rm o n y  w ith  th e  1978 constitu tion . 
(Vide A rticle 66.)

F u r th e r  in  th e  e v en t of th e re  b e in g  no  d isp u te  or 
co n tro v ersy  w ith  regard  to  th e  ex p u ls io n  or th e  res igna tion  of 
a  c a n d id a te  w hose  n am e a p p e a rs  in  th e  n om ina tion  paper, 
th e n , in  o u r  conside red  view the  R e tu rn in g  Officer a n d  the  
C o m m iss io n er of E lections sh o u ld  accord ing ly  com ply w ith 
th e  p ro v is io n s  of S ec tions  64(3) a n d  64(4) of th e  P arliam en tary  
E lec tions  A ct for th e  filling of v acanc ies . However if a  s itu a tio n  
a r is e s  w h ere  th e re  is  a  d isp u te  or con troversy  on  th e  m at te r of 
e x p u ls io n  o r re s ig n a tio n  (as in  th is  case), th en , su c h  a  d isp u te  
m ay  well have  to  be  resolved by C o u rt before th e  R etu rn ing  
O fficer o r th e  C om m issioner of E lec tions could  tak e  ac tion  in 
te rm s  o f S ec tio n s  64(3) a n d  64(4) of th e  sa id  act.

F u r th e r  we c a n n o t su b sc rib e  to  th e  view a s  suggested  by 
C o u n se l for th e  3 rd, 4 th a n d  5 th re sp o n d e n ts  th a t, a  c an d id a te  
w hose  n a m e  a p p e a rs  in  th e  n o m in a tio n  p a p e r  c a n n o t resign  
u n til  h e  h a s  got h im se lf  e lec ted  to P arliam en t. S u c h  an  
in te rp re ta tio n  is a rtificia l a n d  c o n tra ry  to one 's  freedom  of 
th o u g h t o r conscience . In  th e  sa m e  w ay w e a re  u n a b le
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to accep t the  a rg u m e n t of C ounse l for th e  3 rd, 4 th a n d  5 th 
re sp o n d e n ts  th a t  in  th is  ca se  a  w rit of C ertio rari does  n o t 
lie, s ince  th e re  is no d e te rm in a tio n  o r dec ision  by  th e  1st a n d  
th e  2 nd re sp o n d e n ts  w ho w ere m erely  com plying  w ith  th e  
s ta tu to ry  prov isions. O n  th e  co n tra ry  it m u s t  be s ta te d  
he re  th a t  th e  decision  o r d e te rm in a tio n  m ad e  by  th e  1st a n d  
2 nd re sp o n d e n ts  in  th is  case , a s  ev iden t from  th e  m a te ria l 
availab le , h a s  b e e n  u n law fu l a n d  a n  in  ex cess  o f th e ir  
au th o rity .

Therefore in  th e  p re se n t ap p lica tio n  we a re  of th e  view 
th a t  th e  3 rd, 4 th a n d  5 lh re sp o n d e n ts  have  res ig n ed  a n d  
fu rth e r  th a t  th e  w ords “or o therw ise” in  S ec tion  64(3) of th e  
P arliam en ta ry  E lections Act a s  am en d ed  w ou ld  in c lu d e  am o n g  
o th e r  th in g s  a  res ig n a tio n . In th e  c irc u m s ta n c e s  we ho ld  th a t  
th e  1st a n d  th e  2 nd re sp o n d e n ts  have a c ted  un law fu lly  a n d  in  
excess of th e ir  a u th o rity , w h en  th e  2nd re sp o n d e n t (R e tu rn in g  
Officer) decided  to forw ard h is  r e tu rn  in  Form  M to th e  1st 
re sp o n d e n t (C om m issioner of E lections) to  d ec la re  th e  3 rd a n d  
4 th re sp o n d e n ts  to  be  e lected  a s  m em b ers  of P a rlia m e n t a n d  
the  1st re sp o n d e n t p roceeded  to c a u se  th e  p u b lic a tio n  o f th e  
G azette  E x trao rd in a ry  No. 1 0 7 4 /1 0  d a te d  0 8 .0 4 .1 9 9 9  m ark e d  
P10 a n d  P I 1.

For th e  a fo resaid  re a so n s  we m ake  o rd e r  g ra n tin g  a  w rit 
of C ertio rari a s  p rayed  for in  th e  p e titio n  (i) to q u a s h  the  
certificate  m ad e  by th e  2 nd re sp o n d e n t in  te rm s  of S ec tio n  64(2) 
of th e  P a rliam en ta ry  E lec tions Act, in  Form  M n a m in g  th e  3 rd 
a n d  4 lh re sp o n d e n ts  a s  m em b e rs  of P a rliam en t a n d  (ii) to  q u a s h  
th e  l sl re sp o n d e n t's  G azette  no tice  i. e. G azette  E x tra o rd in a ry  
b ea rin g  No. 1 0 7 4 /1 0  d a ted  0 8 .0 4 .1 9 9 9  m ark e d  P 10  a n d  P I 1 
w h ic h . declared  the  3 rd a n d  4 th re sp o n d e n ts  a s  h av in g  b een  
elected  a s  M em bers of P a rliam en t. In  a d d itio n  we issu e  a  w rit 
of M an d am u s a s  p rayed  for in  th e  pe tition  (i) to d irec t th e  I s' 
a n d  the  2nd re sp o n d e n ts  to tre a t the  n o m in a tio n  p a p e r  of 
th e  In d ep en d en t G roup  No. 2 for the  E lectoral D is tric t of J a ffn a
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a s  hav ing  been  e x h a u s te d  by  election  o r o therw ise  in  te rm s of 
th e  P arliam en ta ry  E lec tions Act. No. 1 of 1981 a s  am ended  
a n d  (ii) to  d irec t th e  1st re sp o n d e n t to take  n ecessa ry  and 
co n seq u en tia l s te p s  to call u p o n  th e  p e titioner to n om ina te  two 
m em b ers  of th e  In d ep e n d e n t G roup  No. 2 in  o rder to fill the 
v acan c ies  in  P a rliam en t o n  b e h a lf  of th e  In d ep en d en t G roup 
No. 2 for th e  E lecto ral D is tric t of Ja ffn a . Since we have held 
th a t  th e  5th re sp o n d e n t h a s  resigned , it is u n n e c e ssa ry  to m ake 
a n y  o rd er in  resp e c t of h im . F u r th e r  we deeply ap p rec ia te  the 
a s s is ta n c e  given to  u s  by C ounsel.

KULATILAKA, J . I agree. 

Application allow ed.


