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ground o f  ejectment - M ens rea or intention - Prescription o f  action

The  la n d lo rd  filed a c tio n  in  th e  D is tr ic t  C o u r t  a g a in s t  th e  a p p e l l a n t  ( th e  
te n a n t)  in  19 8 7  fo r e je c tm e n t  fro m  th e  p re m is e s  in  d is p u te  No 1 3 7  1 /1 , 
a n  u p s t a i r  f la t o c c u p ie d  b y  th e  te n a n t .  T h e  g ro u n d  o f  e je c tm e n t  w a s  
s e c t io n  22(2)(d) o f  th e  R e n t A ct, n a m e ly , t h a t  th e  t e n a n t  w a s  g u il ty  o f  
c o n d u c t  w h ic h  w a s  a  n u is a n c e  to a d jo in in g  o c c u p ie rs .  B elow  th e  
p re m is e s  No 13 7  1 /1  w a s  th e  g ro u n d  floo r f la t No 139  o c c u p ie d  by 
a n o th e r  t e n a n t  w ho  d o e s  n o t  fig u re  in  th i s  c a s e . T ire a d jo in in g  g ro u n d  
floor f ia t No 137  w a s  o c c u p ie d  b y  th e  la n d lo rd , h is  w ife, d a u g h te r  a n d  
so n - in - la w . F la t  No 13 7  1 /2  w h ic h  w a s  th e  u p s t a i r s  o f  f la t 13 7  w a s  
o c c u p ie d  by th e  la n d lo rd 's  s o n  . T h e  fo u r  f la ts  w ere  s i tu a te d  3 0  fee t from  
Lhe ro ad ; a n d  a  c o m m o n  s t a i r c a s e  ru n n in g  u p  th e  c e n tr e  o f  th e  b u ild in g  
p ro v id ed  a c c e s s  to th e  u p s t a i r  f la ts .

In  1 9 7 5 -1 9 7 6  th e  t e n a n t  a d v e r t is e d  in  Lhe n e w s p a p e rs  c e r ta in  g o o d s  for 
sa le  g iv in g  h is  a d d r e s s  a s  No 137, th e  la n d lo rd 's  re s id e n c e  o r  No. “ 137  
u p s t a i r s ’’, la n d lo rd ’s  s o n ’s  r e s id e n c e . T h is  re s u l te d  in  c o n s id e ra b le  
in c o n v e n ie n c e  a n d  a n n o y a n c e  to  Lhe la n d lo rd  a n d  h is  s o n  by  r e a s o n  o f  
p ro s p e c tiv e  b u y e rs  v is it in g  th e i r  f la ts . T h e  t e n a n t  h a d  a ls o  g iv en  Lhe s a m e  
f ia t n u m b e r s  in  le t te r s  w r it te n  b y  h im . C o n s e q u e n tly  le t te r s  a d d r e s s e d  to  
th e  t e n a n t  w ere  d e liv e re d  a t  th e  la n d lo rd 's  r e s id e n c e  o r  t h a t  o f  h is  so n ; 
a n d  th e  t e n a n t  fo u n d  fa u l t  w ith  th e  la n d lo rd  for a c c e p t in g  s u c h  le t te r s . 
In  th e  1 9 8 7 T e le p h o n e  D irec to ry  th e  t e n a n t  h a d  g iven  h is  a d d r e s s  a s  No 
137. He h a d  a ls o  g iven  n u m b e r s  1 3 7 o r  13 7  l / 2 t o t h e  R e g is tra r  o f  M o to r 
V eh ic le s  fo r re g is tr a t io n  o f  s e v e ra l m o to r  v eh ic le s ; a n d  No 137 h a d  b e e n  
g iven  to  th e  E le c tr ic i ty  D e p a r tm e n t  a s  th e  t e n a n t 's  a d d r e s s .  T h e  s a m e  
a d d r e s s  h a d  b e e n  g iv en  fo r th e  p u r p o s e s  o f  h is  p e n s io n . T h e  t e n a n t  h a d
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in  19 8 3  c o n s t ru c te d  a n  u n a u th o r iz e d  w a te r  c o n n e c t io n  to  h is  p re m ise s  
w h ic h  a d v e rse ly  a ffec ted  th e  w a te r  s u p p ly  to  th e  la n d lo rd 's  so n . He a lso  
u s e d  to  d u m p  u se d  m o to r  s p a r e s  a n d  o ld  c h a ir s  o n  th e  c o m m o n  s t a i r c a s e  
c a u s in g  o b s t ru c t io n  to  th e  p re m is e s  o f  th e  la n d lo rd 's  s o n . D esp ite  a 
w rit te n  r e q u e s t  by  th e  la n d lo rd , th e  te n a n t  c o n tin u e d  w ith  s u c h  c o n d u c t  
p a r t ic u la r ly  c a u s in g  m u c h  a n n o y a n c e  to  th e  la n d lo rd  from  v is ito rs  a n d  
th e  d e livery  o f  le t te r s  a t  th e  r e s id e n c e s  o f  th e  la n d lo rd  a n d  h is  so n . T h is  
c o n d u c t  w a s  c o n tin u e d  ev en  a f te r  th e  in s t i tu t io n  o f  th e  a c tio n .

Held :

1. T a k e n  a s  a  w h o le  th e  a c ts  c o m p la in e d  o f  c o n s t i tu te  a  n u is a n c e  a s  
c o n te m p la te d  by  s e c t io n  22(2)(d) o f th e  R e n t A ct.

2 . T h e  w ord  “g u ilty "  in  s e c t io n  22(2)(d) o n ly  m e a n s  t h a t  th e  a c ts  w ere 
k n o w in g ly  d o n e . T h e  te n a n t 's  in te n t io n  in d o in g  th e m  is ir re le v a n t. 
T h e  la c k  o f m e n s  re a  in  th e  s e n s e  t h a t  th e  s a id  a c ts  w ere  n o t 
in te n tio n a lly  d o n e  is n o t a  d e fen ce .

3 . T h e  c a u s e  o f a c tio n  w a s  n o t  p re s c r ib e d  in th a t  th e  p la in tiff  re lied  on 
th e  w h o le  c o u rs e  o f  c o n d u c t  o v e r a  lo n g  perio d  o f  tim e  w h ich  
c o n s t i tu te d  a  n u is a n c e  a t  th e  tim e  o f  filing  th e  a c tio n , in  1987. In an y  
e v e n t, p re s c r ip t io n  w a s  n o t p le a d e d  by  w ay  o f  a  d e fe n c e  a l th o u g h  th e  
d e fe n d a n t  ra is e d  o th e r  lega l d e fe n c e s  in th e  a n sw e r . As s u c h  th e  
c o u r t  w o u ld  ig n o re  th e  P re s c r ip t io n  O rd in a n c e .
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Ja n u a ry  28, 2000 
Wadugodapitiya, J.

It would be useful to se t the stage before getting on to the 
facts of th is  case. The events w hich gave rise to the cau se  of 
action, and  which will be narra ted  later, occurred in a two 
storied building on A nanda R ajakaruna  M aw atha, Colombo 
10, which w as s itua ted  30 feet from the road, and  which 
consisted of four flats. The com m on sta ircase  ru nn ing  up  the 
centre of the building divided it into two halves; each half 
consisting of two flats, one above the other. T hus, a s  one faced 
the building, the left h an d  side of it consisted  of a  dow nstair flat 
bearing assessm en t No. 137, w hich w as occupied by the 
original R espondent (hereinafter referred to as the  landlord), 
and an u p sta ir flat im m ediately above it, bearing A ssessm ent 
No. 137 1 /2 ,  occupied by the land lord’s son, who is the  p resen t 
su bstitu ted  R espondent. The right h an d  side of the building 
also consisted of two sim ilar flats, one above the  other, w ith the 
ground floor flat, bearing assessm en t No. 139, occupied by a 
tenan t who does not figure in this case, and  the flat im m edi­
ately above it. bearing assessm en t No. 137 1/1,  occupied by 
the Appellant (hereinafter referred to as the tenant). W hat is 
im portant to note, is the jux taposition  of the landlord 's flat 
(No. 137) and  th a t of the te n an t (No. 137 1/1). They were on 
either side of the staircase, d iag o n a l^  across each other, with 
the landlord on the ground floor and  the te n a n t on the upper 
floor. The said flat, No. 137 w as occupied by the landlord, his 
wife, daugh ter and  son-in-law .

The landlord, who had  pu rchased  th is building from the 
M ethodist Mission in 1965, in stitu ted  action in the D istrict 
C ourt of Colombo, for the ejectm ent of the tenan t, (who had 
been a teacher a t Wesley College, Colombo) from prem ises No. 
137 1 /1 . on the ground th a t the ten an t was guilty of conduct 
am ounting  to a  nu isance  to the  adjoining occupiers including 
the landlord, as set out in section 22(2)(d) of the Rent Act. 
He also asked  for dam ages at Rs. 1 2 4 /1 8  per m onth  from
1. 10. 87.

The Learned D istrict Ju d g e  held in favour of the tenan t, 
b u t on appeal, the  C ourt of Appeal se t th a t judgem ent aside, 
and  held in favour of the landlord. Hence, th is  appeal.
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Section 22(2) (d) of the Rent Act No. 7 of 1972 which 
applies to the prem ises in question, (as its ren t is over Rs. 100/
- per m onth), s ta tes  as follows :

22(2) "Notwithstanding anything in any o ther law. no action
or proceeding for the ejectm ent of the ten an t of -

(i) any residential prem ises the s tandard  ren t (deter­
mined under Section 4) of which for a m onth exceeds
one hundred  ru p ees ................shall be institu ted  in or
en tertained  by any Court, un less where - . . . .

(d) the tenant or any person residing or lodging with him 
or being his su b ten an t has. in the opinion o f the court, 
been guilty o f  conduct which is a nuisance to adjoining 
occupiers . . . "  (em phasis mine).

The tenancy is adm itted, and  there could be no question 
th a t the prem ises are so situated , tha t the landlord is an 
"adjoining occupier." As Megarry points out (The Rent Acts.
1 l 'h Ed. p.405), the word "adjoining" is wider than  “contigu­
ous" and all th a t is required is th a t the prem ises of the 
adjoining occupiers should be near enough to be affected by 
the te n a n t’s conduct. The relevant prem ises m ust be suffi­
ciently close or related so tha t the behaviour or conduct of the 
ten an t affects the occupation or enjoym ent of the adjoining 
occupiers. Further, Megarry says th a t as an adjoining occu­
pier, a landlord may claim on the footing of nu isance to him 
even if he is the only person who has suffered.

Thus, w hat is left to be decided here is w hether the acts 
com plained of am ount to a nu isance within the am bit of 
section 22(2)(d) of the Rent Act. This is reflected in the key 
issue raised bj' the landlord: “Did the D efendant (the tenant) 
by his conduct referred to in paragraph  5 of the plaint cause 
a nu isance to the plaintiff (landlord) as well as to the adjoining 
occupiers?". The Learned D istrict Judge answ ered this issue 
in favour of the landlord, bu t held against him on other 
grounds. (This will be referred to later).
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As may be expected, no a ttem p t has  been m ade in the Rent 
Act, to actually  define or set ou t the  m eaning of the word 
“n u isan ce”, an d  so, one m ust, in the first instance, discover 
the ordinary m eaning of the word “n u isan ce .”

The 20"1 C entury  C ham bers D ictionary gives its m eaning 
as “th a t which annoys or h u rts , especially if there  be some 
legal remedy; th a t w hich is offensive to the senses; a person or 
thing th a t is troublesom e or obstrusive in spme w ay.”

Then again, as M egariy rightly points ou t (ibid, p.404),
“..........the term  "nuisance” m u s t be construed  in the  norm al
way, i.e., according to plain and  sober and  sim ple notions 
am ong the English people, and  not as covering anyth ing  
merely ‘fanciful’ or a m atter of m ere delicacy or fastid iousness’ 
. . . ” M egariy adds th a t the word 'guilty' (which also occurs in
our section 22(2)(d), “...........m eans no more than  th a t the acts
were knowingly done; the te n a n t’s in tention in doing them  is 
irrelevant.”

Megarry even goes so far as to say (ibid, p.406) th a t :

“Although the landlord m u st estab lish  th a t there has been 
a nu isance to the adjoining occupiers, upon proof of 
conduct capable of having this effect, the  C ourt is entitled 
to infer th a t it had  th a t effect, even if there  is no positive 
evidence th a t it did."

Now. w hat are the specific ac ts of n u isance  com plained of? 
According to the landlord, they are as follows. It is notew orthy 
tha t none of them  is denied by the tenant.

i. The ten an t had, after his re tu rn  from Zam bia, sta rted  
advertising a variety of house-hold item s for sale in the 
new spapers, giving his address as “No. 137” or th a t of his 
son. “137 u p s ta irs .” Some of the advertisem ents called for 
a response after 1.00 p.m. on Sundays. This resu lted  in 
callers arriving from abou t 9 O’clock in the m orning and 
in the afternoons. They would park  the ir cars  opposite the 
landlord 's flat (No. 137) and  press his bell, and  w hen the 
landlord inquired as to the reason for the ir visit, he would 
be told th a t it w as in response to the advertisem ents, 
which are then  show n to him in proof. U nnecessary
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explanations and  argum ents have to be entered into, with 
the callers insisting, and the landlord denying tha t he had 
advertised goods for sale.

The advertisem en ts  in question  appeared  in the 
Observer new spaper of 7. 12. 75. 29. 2. 76, 7. 3. 76. 
13. 6. 76, 20. 6. 76 and  10. 7. 76. (marked p i to p6) 
through which the tenan t offered a variety of imported 
goods (which were very scarce a t th a t time), for sale. E.g., 
a Sony radio, a cassette  recorder, a cam ping tent, a Pentak 
Spotm atic 35 mm. enlarger, a tripod, a Kenwood chefette, 
a waffle m aker, a filter, a Necchi sewing m achine, a floor 
polisher and a D atsun  m otorcar, in respect of which there 
were repeated advertisem ents.

The ten an t adm itted all these acts, and also, th a t he 
persisted in giving a m isleading address despite the 
objections of the landlord. The ten an t said he did not give 
im portance to separate  num bers!

ii. The tenan t had been giving as his address, either the flat 
num ber of the landlord (No. 137) or tha t of the landlord's 
son (“137 upstairs") in letters w ritten by him, resulting in 
the replies to those letters being delivered at the landlord's 
flat. The landlord had then to collect them  and hand them 
over to his tenan t, and  w hen he did so. the tenan t would 
pick a quarrel with him.

iii. The te n an t had given, for insertion in the Telephone 
Directory for 1987 (P9 and  P9(a)) his address as No. 137. 
which is the address of the landlord. There had been such 
instances before 1987 as well. This resulted in many 
pressing the landlord’s door-bell, who for convenience, 
had consulted  the Telephone Directory for the tenant's 
address. This w as adm itted by the tenant.

iv. The ten an t had  given the landlord’s address (No. 137) to 
the R egistrar of Motor Vehicles, for insertion in the Certifi­
cates of Registration of the ten an t's  vehicles. E.g, P10 re 
car No. 4 Sri 7638, PI 1 re. car No. EY 6321 and P12 re. 
car No. 3 Sri 2674. In P13 (re. car No. 6 Sri 7731), the 
ten an t had  given the add ress of the landlord 's son, viz:, No. 
137 1 /2 . As a consequence, correspondence from the
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Registrar of Motor Vehicles cam e to be delivered a t the 
residences of both  the landlord and  h is son. This w as also 
adm itted  by the tenant.

v. The ten an t had  also given his add ress as  No. 137, to the 
Electricity D epartm ent for the  purpose of his electricity 
connection (P24).

vi. The tenan t, being a  pensioner, had, in addition, given his 
add ress as No. 137 for the  pu rposes of h is pension returns.

vii. The ten an t had  in 1983, w ithout the consen t of the  
landlord, and  w ithout the  au thority  of either the W ater 
Resources Board or the Colombo M unicipal Council, 
constructed  an  unau tho rised  w ater connection from the 
m ain pipe-line to his flat No. 137 1 /1 . This resu lted  in a 
reduction of the w ater supply  to the flat occupied by the 
landlord 's son. Further, the landlord ran  the risk of being 
held responsible for th is unau th o rised  act done by the 
tenan t. This was also adm itted  by the tenan t.

viii. The tenan t had. from abou t 1982, dum ped used  m o to rca r 
tyres and  old chairs on the landing of the sta ircase  leading 
to the u p s ta ir  flats in a space 5 ft by 5 ft. These were 
covered w ith d u s t and  obstructed  the en trance  to flat No. 
137 1/2  occupied by the landlord 's son. This too w as 
adm itted by the tenant.

W hilst on this point concerning the several ac ts  of n u i­
sance, it is necessary  to refer to two very im portan t docum ents, 
P7 and  P8. D ocum ent P7 is a le tter dated 27. 10. 75 addressed  
to the wife of the landlord by the  tenan t, and  reads as follows :

"Dear Mrs. G nananathan ,

T hank you for the seven le tters you sen t me now - 8 .30 
a.m . It is a very serious m a tte r for you to take over my 
letters and not deliver them  while they were handed  over 
to you last week.

Please m ake su re  th a t you never accept any letter sen t 
in the  nam e of any of my household in future."

(em phasis by the tenant).
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D ocum ent P8 is in reply thereto, which was dated the 
sam e day (27. 10. 75) and  sen t by the landlord to the tenant.
It reads as follows :

“Dear Mr. P rem aw ardhana.

T hank you for your short note of 27. 10.75. It is not our 
b usiness to take over your letters and deliver, The Post­
m an had  left your letters referred to on the window last 
Saturday. As a m atter of courtesy the letters were sent 
th rough your servant instead of return ing  them  to the 
dead-letter office w ith the endorsem ent th a t there are no 
such  persons by these nam es in prem ises No. 137, 
A nanda R ajakaruna M awatha. I presum e the m istake is 
on your p a rt for not giving the correct num ber of the flat 
rented out to you, in your outgoing letters. In all your 
letters, the num ber of the house is m entioned as 137. 
Ananda Rajakaruna Mawatha, where as the correct num ber 
of the un it you occupied by you is 137 1 /  1. I also wish to 
point out th a t you had given the wrong num ber 137. in the 
Telephone Directory. Please make sure to remedy this 
error even at this stage w ithout causing confusion to the 
Post-m an and  nu isance to others."

This correspondence, whilst being self-explanatory, is 
very revealing. For one thing, it gives a clear picture of what 
was actually going on; revealing a t the sam e time, the state of 
the te n an t’s mind and  the consequences of his acts upon the 
landlord.

The vital question to my mind is. w hether the tenan t 
persisted in his ac ts even after he received the landlord's reply 
P8 on 27. 10. 75.

It is not d isputed th a t the tenan t, even after receiving the 
letter P8, persisted  in his course of action and  continued to use 
the landlord 's address (137). For example, all the advertise­
m ents in the O bserver new spaper (PI to P6) were, as set out 
above, placed by the ten an t after the letter P8 was sent to him 
on 27. 10. 75. The landlord 's evidence was to the effect that 
the other acts complained o f  were also continued after the letter 
P8 w as sen t to the tenan t. Furtherm ore, it is seen th a t the
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landlord’s evidence w as to the effect th a t the ac ts  com plained 
of. especially the use of the landlord’s ad d ress  by the tenan t, 
continued even after the institu tion  of the p resen t action by the 
landlord in the D istrict C ourt in 1987.

In my opinion, a t the very lowest, the te n an t ough t to have 
desisted  after he received the le tter P8 from the landlord. Not 
only did he not desist, bu t he persisted  in h is several acts.

In fact, Learned P resident’s Counsel for the  landlord 
lightly subm itted  th a t the ac ts  com plained of constitu ted  a 
persisten t course of conduct on the  p a rt of the  te n an t over a 
long period of time, and  were certainly, no t m ere isolated 
incidents. T hat is to say, the nu isance  w as not th is  incident 
or that, bu t a continuing course of conduct forming a  whole. 
The specific ac ts  m entioned were merely item s constitu ting  the 
course of conduct am ounting  to nuisance. In su ch  a s ituation  
the nu isance would arise ou t of the cum ulative effect of the 
several acts th a t took place. This w as recognised by G. P. S. 
de Silva, C. J . ,  in th e  case  of L a ksh m a n  d e  S ilva  vs 
Vivekanandanm.

At the conclusion of the trial, a lthough  the Learned 
District Judge answ ered the issue on n u isan ce  in favour of the 
landlord, and held tha t action on the g rounds th a t the said 
acts were not intentionally done by the ten an t, and  also for the 
reason  tha t no o ther occupier had  com plained of any n u i­
sance. The landlord thereupon  appealed to the C ourt of 
Appeal, which set aside the judgem ent of the Learned D istrict 
Judge  and  allowed the appeal, holding in ter alia, “th a t the 
Learned D istrict Ju d g e  erred and  m isdirected him self fac tu ­
ally in the evaluation of the evidence in regard to w hether the 
acts com plained of were a nu isance, and  having erred in his 
understand ing  of them , proceeded to err in law by m isdirecting 
his mind to relate it to contain  a concept of m ens rea or 
intention, as the word ’guilty' is used in section 22(2)(d).”

Learned Counsel for the ten an t nevertheless subm itted  
before us tha t even though all these  acts are adm itted , they 
would not am oun t to a n u isance  within the m eaning of section 
2(2)(d) of the Rent Act. He subm itted  th a t the ac ts  m ay am oun t 
to annoyance, b u t would no t am oun t to nu isance . He fu rther
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subm itted , having referred to w hat Megarry had to say about 
w hat m ight norm ally constitu te  a nu isance (vide supra), that 
the test to be applied w as an  objective one, subject to the 
qualification th a t the s tan d ard  to be applied was not that of the 
“Englishm an on the Clapham  om nibus", but th a t of the 
"common m an at the M aradana junction." The question he 
suggested, w as w hether the la tter would be annoyed and 
troubled by the acts enum erated  above. The answ er he said, 
w as in the negative. He added tha t the acts complained of do 
not constitu te  a nu isance under the Rent Act. He said that the 
four Hats in question were originally owned by the M ethodist 
Mission and  were occupied by teachers of Wesley College of 
whom the ten an t w as one, a t which time the entire building 
(consisting of the four flats) had only one assessm ent num ber, 
viz No. 137, and  th a t the Landlord had bought the building 
from the M ethodist Mission in 1965 and tha t it was a t that time 
th a t the four separate  assessm en t num bers were given. The 
evidence show s th a t the Deed (P20) on which the property was 
bought by the landlord sets ou t the four separate  assessm ent 
num bers for the four flats. It also appears tha t the tenant was 
an  unsuccessfu l contender for the purchase.

Learned Counsel for the ten an t also made reference to 
Learned President's Counsel's subm ission on behalf of the 
landlord, th a t the acts com plained of constit uted a persistent 
course of conduct on the part of the ten an t and were not 
isolated incidents of nu isance, and replied that as far as the 
te n an t was concerned, it was wrong to draw such a conclusion. 
He said th a t isolated incidents may well be examples of 
continuing conduct, bu t to draw tha t conclusion, the incidents 
m ust be consisten t, of the sam e natu re  or intensity and 
occasioned un d er the sam e situation.

Learned Counsel for the ten an t next subm itted tha t 
though the acts com plained of com menced in 1975 the action 
w as b rough t 10 years later, and  said tha t this should be 
construed  as a  waiver by the landlord of the nuisance, and that 
it w as wrong for the Court of Appeal to say that, inasm uch as 
the ten an t had  not taken up  the plea of prescription in his 
answ er, he canno t be allowed to take up  tha t plea thereafter. 
However, it is not d isputed th a t in his answ er, the tenan t did 
not in fact, take up  the plea of condonation or waiver; nor did 
he take up  the plea of prescription.
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Now, to take up the specific question on which Special 
Leave to Appeal w as granted, viz, w hether the  ac ts  com plained 
of am ounted to a  nu isance a s  contem plated  by section 22(2)(d) 
of the  Rent Act, I have to point ou t tha t, a s  se t ou t above, the 
Learned D istrict Ju d g e  w as of the  opinion th a t the ac ts  did 
am oun t to a  nu isance and  he even answ ered the  issue on th a t 
question in favour of the landlord. F u rther, the  C ourt of 
Appeal itself w as firmly of the sam e view. For my part, I m u st 
say th a t upon a consideration of all the  facts and  c ircum ­
stances of th is case, I am  in total agreem ent w ith th is view that, 
taken  as  a whole, the ac ts  com plained of do constitu te  a 
nu isance, as contem plated by section 22(2)(d) of the Rent Act.

If I may re-iterate, the operative w ords of th a t section 
are, “where . . . .  the t e n a n t . . . has. in the opinion of the 
court, been guilty of conduct w hich is a  n u isance  to 
adjoining occupiers . . .

Firstly, as I have se t o u t earlier, M egarry points ou t th a t 
the word “guilty” only m eans th a t the ac ts  were knowingly 
done; the ten an t's  in tention in doing them  being irrelevant. 
The Learned D istrict Ju d g e  w ent wrong here, when he held 
th a t even through the acts am ounted  to a nu isance , the ten an t 
had  to be absolved for the reason  th a t he did not have the 
necessary  intention. This position w as corrected by the C ourt 
of Appeal; with w hich position I agree. I therefore hold th a t the 
ten an t's  in tention is not relevant. There can  be no doubt 
w hatsoever th a t the acts were knowingly done by the tenan t.

Secondly, I agree w ith Learned Counsel for the  te n an t th a t 
the bu rden  is on the landlord to estab lish  th a t there h as  been 
a nu isance to the adjoining occupiers. In th is context, it 
appears th a t Section 22(2) (d) of the Rent Act dem ands th a t the 
conduct m ust am oun t to a  n u isance  “in the opinion of the 
Court." It is my n ew  th a t having regal’d to all the facts and 
circum stances of th is  case, the landlord has  in fact discharged 
th a t burden  and  th a t, in my opinion, the acts do am oun t to a 
nuisance. I have already set ou t in detail the acts of nu isance  
com plained of. 1 have also m entioned the fact th a t the te n an t
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does not deny any of them . On the contrary. Learned Counsel 
for the tenan t contends th a t though they may am ount to 
annoyance they do not am ount to a nuisance. He arrived at 
this conclusion adopting as his s tandard , th a t of the "common 
m an a t the M aradana junction", who he said would not even 
be troubled or annoyed by the acts com plained of. 1 do not 
th ink  1 can agree with th is view, or with the other subm issions 
of Learned Counsel for the ten an t as se t out earlier. As 
Learned President’s Counsel for the landlord subm itted, and 
I agree with him, the acts com plained of taken as a whole, 
constitu te  a  persisten t course of conduct on the part of the 
ten an t over a long period of time. They were certainly not mere 
isolated incidents; nor could they be "construed as covering 
anyth ing  merely "fanciful" or a m atter of mere delicacy or 
‘fastid iousness’ . . .”

As C a n e k e ra tn e  J  sa id  in T ham otheram  Pillai us 
G ouindasam y121, “A ten an t can be ejected from the prem ises let 
to him if he .causes a su b stan tia l interference with t he enjoy­
m ent of the adjoining room by the landlord." This was an 
instance where the ten an t tu rned  the prem ises let to him into 
a w orkshop where he repaired radio sets a t night."

In Mallika Pillai vs A ham adu Marildcar<3K the ten an t was 
ejected because he perm itted about 29 persons o ther than 
m em bers of his own household to use the only bathroom  and 
lavatory on the prem ises, thereby causing a nuisance to the 
landlord.

In Perera and Sons Ltd., us PateMl the tenan t w as ejected 
for allowing its workm en to u rinate  in. and  pollute the drains 
on both  sides of the road ju s t  outside the room which was used 
as a re s t room by the ten an t Com pany’s workmen. This w>as 
held to constitu te  a nu isance to a neighbouring occupier who 
lived opposite the prem ises. In th is instance, repeated com­
plain ts fell on deaf ears. Sansoni J ., went so far as to say, “I 
do not th ink  it w as necessary  th a t evidence should have been 
given by the Plaintiff herself, th a t she considered the conduct 
com plained of a  nu isance. Upon proof of conduct capable of 
having th is effect, the C ourt is entitled to infer th a t it had tha t
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effect, even if there is no positive evidence th a t it did. The C ourt 
is entitled to p resum e th a t the  adjoining occupiers are reaso n ­
able people to whom the conduct in question would be a 
nuisance."

In L akshm an d e  Silva vs V ivekanandan  (supra), the 
evidence disclosed th a t the A ppellant h ad  been in the  h ab it of 
parking cars and  vans, th u s  obstructing  access to the  Re­
sponden t’s residence and  keeping m achinery w hich he moved 
abou t and  fitted as in a  w orkshop. The evidence also showed 
th a t the A ppellant abused  the  R espondent; a ssau lted  the 
la tter's  brother-in-law  who w as an  Attom ey-in-Law; co n tin u ­
ously harassed  the landlord by pounding the  ceiling and  wall 
of the prem ises, breaking p arts  thereof: th rew  lighted crackers 
on the landlord 's dogs, and  generally used  th rea ten ing  and  
insu lting  language on the landlord. G. P. S. de Silva, C. J . , said 
“In a  well considered judgem ent, the  trial Ju d g e  has  carefully 
evaluated the evidence, both  oral and  docum entary , and  
rightly reached the finding th a t the cum ulative effect of the 
acts com plained of constitu tes  a  nu isan ce  which would ground 
an  action for ejectm ent. The evidence clearly estab lishes th a t 
the parking of cars and vans w hich o b stru c t access to the 
Plaintiff s residence and  the  ab u se  and  in tim idation directed 
a t the Plaintiff are certainly not isolated incidents. This has  
taken place during  a period of abou t th ree m onths inevitably 
causing  considerable inconvenience and  discomfort to the 
Plaintiff. I accordingly hold th a t the claim for ejectm ent from 
the prem ises is well founded.”

For the reasons set ou t above, 1 m yself have no difficulty 
in holding th a t the acts com plained of did am oun t to a 
nu isance as contem plated by Section 22(2)(d) of the Rent Act.

I now pass on to the o ther question of law on which Special 
Leave to Appeal w as granted, viz., w hether the C ourt of Appeal 
erred in law w hen it held th a t the  ten an t could not have raised 
the plea of prescrip tion w hen he had  not specifically pleaded 
it as a  defence in his answ er.

Admittedly the  answ er did not se t ou t the < lefence th a t the 
cause  of action w as prescribed in law, b u t  C ourt allowed an
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issue on th is plea to be ra ised . and  for the first time this defence 
w as perm itted a t the trial after evidence commenced. The 
Learned Jud g e  of the  C ourt of Appeal held th a t th is situation 
should not be perm itted and cited the case of Brampy Appuharny 
us G unasekeram, where B asnayake C. J . held :

“W here the effect of the Prescription O rdinance is merely 
to limit the time limit w ithin which an  action may brought, 
the C ourt will not take the  s ta tu te  into account un less it 
is expressly pleaded by way of defence."

The Learned Jud g e  of the Court of Appeal also cited the 
judgem ent of the Chief Ju stice  G. P. S. de Silva in Talwatte us 
Som asunderam mi, w hich held th a t a new contention involving 
a question of mixed fact and  law cannot be raised for the first 
time in appeal and th a t a party  cannot be perm itted to present 
in appeal a case m aterially different from the case presented 
before the trial Court. The C ourt held th a t in this connection 
one should  bear in m ind the provisions of Explanation 2 to 
Section 150 of the Civil Procedure Code.

I would agree with the view taken  by the Learned Judge of 
the C ourt of Appeal th a t a part}' cannot be perm itted to present 
before a  trial C ourt a case materially different from the case set 
ou t in his pleadings.

Learned President's Counsel for the landlord subm itted 
further, th a t in any event he would argue th a t the landlord was 
certainly not relying on any single act to say it constitu ted  a 
nuisance. If he did so, then prescription might be said to run 
as from the date of the com m ission of th a t act. Contra, what 
he relies on is the whole course of conduct over a long period 
of time which constitu ted  a nu isance a t the time of filing action 
in 1987, and  continued even thereafter. He subm itted  tha t 
being the  case, no specific dates need be m entioned as insisted 
upon by Learned Counsel for the tenan t. In any event as 
Learned P resid en t's  C ounsel su b m itted , the  d ic tum  of 
B asnayake C. J .,  in Bram py Appuharny us G unasekera  (Supra) 
clearly indicated th a t where the effect of the Prescription 
O rdinance w as only to limit the  tim e w ithin which an action
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m ay be brought, it m u st be expressly pleaded by way of a 
defence. O therw ise it will be ignored. See also, Silva vs Silva(7>. 
It m ay be noted th a t in the in s tan t case, although the  ten an t 
raised other legal defences in his answ er, he om itted to plead 
prescription as a defence. Instead, he raised an  issue  based  
on prescription only a t the trial. I am  therefore of the view th a t 
the Learned Judge  of the C ourt of Appeal w as no t in error. 
Even if the plea of prescription w as properly pleaded in the 
answ er, and  an  issue raised thereon  a t the  proper stage, I am 
of the view th a t in the circum stance of th is case, no trial Jud g e  
could have answ ered th a t issue  in the  affirmative.

Therefore, for the reasons se t ou t above, I d ism iss the 
appeal. 1 en ter judgem ent for the S ubstitu ted  Plaintiff- 
R espondent in term s of the prayer to the plaint. The S u b sti­
tu ted  P laintiff-R espondent will be en titled  to a su m  of 
Rs. 10 ,000/- as costs.

DHEERARATNE, J . - 1 agree.

GUNASEKERA, J . - 1 agree.

Appeal dism issed.


