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FONNYS PVT LTD. 
v

SRI LANKA PORTS AUTHORITY

COURT OF APPEAL 
SALEEM MARSOOF, J. (P/CA)
SRIPAVAN, J.
C.A. NO. 714/98 
JUNE 28, 2004 AND 
JULY 21, AND 22, 2004

Sri Lanka Ports Authority Act, No. 51 of 1979, sections 6(1), 7, 37, 38, 63, and 
75 -Importation of tyres -  Customs duty paid -  Consignment not cleared not 
due to importer’s fault -  Decision to waive demurrage by Minister -  Is it lawful 
-What is demurrage? -  Right of Ports Authority to levy charges' Basic rent and 
penal rent.

The petitioner imported industrial off road tyres. The Customs approved the 
documents and the petitioner paid the customs duty on the consignment, but 
the consignment was cleared after 63 days. The demurrage charges were 
waived on the recommendation of the customs by the Minister. However, the 
Ports Authority requested the petitioner to pay the basic rent and all other port 
charges -  that included demurrage charges.

The petitioner sought to quash that order:
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Held:

i) Demurrage is a kind of compensation or charge that is levied by a ship 
owner or carrier from the charterer as a matter of contract for exceeding 
lay time.

ii) The Ports Authority has a legal and statutory power to levy charges that 
may be agreed to by the parties by contract and the liability to pay these 
charges do not depend on whether the consignee was at fault. The ques­
tion is not whether the consignee has been at fault for the delay but 
whether the consignee occupied the warehouse or storage space of the 
Authority for more than the period of grace.

iii) Demurrage rent includes penal charges as well as basic rent.
iv) The Ports Authority having rendered services is entitled to levy the 

charges in terms of the Port Authority Act and it has a lien on the goods 
until such charges are paid.

QUARE — Is the order made by the 2nd respondent, Finance Manager, Ports 
Authority amenable to prerogative remedies?
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The pe titioner im ported from  Israel a cons ignm en t o f industria l 01 

off-road tyres va lued a t US$ 25 ,238  w h ich  is equ iva len t to  Rs, 
1,621,412.41 a t the rate o f exchange preva iling  a t the tim e o f the  
filing o f this app lication. The sa id cons ignm en t a rrived a t the  Port o f 
Colombo in the s team er “G ib ra lta r B ridge” on o r abou t 21s t March
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1998. A fte r hav ing  the  sh ipp ing  docum en ts  p rocessed and 
approved by the Sri Lanka Custom s, the petitioner paid a sum of 
Rs. 949,333/- as customs du ty fo r the said consignm ent on 31st 
M arch 1998, as ev idenced by the receipt issued by the Sri Lanka  
Custom s marked ‘D ’ . However, the petitioner states tha t its repre­
sen ta tives were in formed by the Valuation Departm ent o f the Sri 
Lanka Custom s tha t the cons ignm en t cannot be cleared s ince the  
docum ents have been referred to the Preventive D ivision o f the Sri 
Lanka Custom s fo r the ir approval.

It appears tha t certa in investiga tions were conducted by the  
Preventive D iv is ion o f the Sri Lanka Custom s as to whether the  
cons ignm en t in question has been under-va lued. The petitioner  
com pla ins tha t the P reventive D ivision o f the Sri Lanka Customs  
took 63 days to sa tis fy  itse lf tha t there was no under-va luation of 
the goods, and the pe titioner was a llowed to c lea r the said con­
s ignm en t on ly on 2nd June 1998. It is common ground that the peti­
tione r made represen ta tions to the D irector-Genera l o f Customs  
tha t the pe titioner shou ld not be burdened w ith paym ent o f port 
dem urrage charges fo r the said period. The D irector-Genera l o f 
Custom s had in his le tte r dated 29th May 1998 addressed to the  
Cha irm an of the 1st respondent marked ‘G ’ adm itted tha t the 
re lease o f the cons ignm en t to the petitioner was delayed pending  
the investiga tion by the P reventive D ivision of his Department. In 
the sam e letter, the D irecto r-G enera l of Customs has recom m end­
ed to the Chairm an of the 1st respondent tha t the port demurrage  
charges incurred during th is period should be waived, “taking into 
considera tion tha t the im porte r was not penalized for the subject 
conta iner.”

The D irec to r (C om m erc ia l Services) o f the 1st respondent has  
by his le tte r dated 6th Ju ly 1998 marked ‘H ’ in formed the petitioner, 
w ith cop ies to the o the r re levant authorities including the 2nd  
respondent, tha t the M in is te r o f Port Development, Reconstruction  
and Rehab ilita tion has a llowed the wa ive r o f dem urrage rent on the  
above cons ignm en t up to the date o f clearance. However, when the  
pe titione r’s represen ta tive  w en t to c lea r the goods, the 2nd respon­
dent, w ho is the F inance M anager o f the 1st respondent, has made  
an endo rsem en t on the le tte r dated 6th Ju ly 1998 produced marked  
T  to the fo llow ing  effect-
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“W aive penal rent 
Recover bas ic rent and  
All o the r port cha rges”

The petitioner, in these proceed ings in itia ted on 21s t Ju ly  1998, 
seeks preroga tive re lie f by way o f-

(a) a w rit o f certiorari quash ing  the o rde r and /  o r dec is ion  
made by the 2nd responden t as ev idenced by the  50 

endorsem en t m ade by h im  on the le tte r dated 6 th Ju ly  
1998 m arekd as T ;

(b) a w rit o f mandamus o rdering the  1 s t and 2nd respon­
dents to re lease the cons ignm en t re fe rred to  in the said  
le tte r m arked as T  on paym en t o f the  re levan t po rt han ­
dling charges.

It is re levant to note tha t desp ite  the  adm iss ion  m ade by the  
Director-General o f Custom s in h is le tte r da ted 29th M ay 1998  
marked ‘G ’ tha t the non -de live ry  o f the  sa id  cons ignm en t up to  
June, 1998 was not due to any fau lt o f the  pe titione r but so le ly  due 60 

to the actions o f the Custom s, the pe titione r d id not c ite  the  
Director-General o f Custom s o r the A tto rney-G ene ra l as a respon­
dent to this app lica tion . He m ade an app lica tion  in January, 2003 to  
add the D irector-Genera l o f Custom s as a pa rty  to these p roceed­
ings, which app lica tion was re fused by th is cou rt by its o rde r dated  
27th January 2003 on the ground o f it be la tedness and the fac t'tha t 
no re lie f had been c la im ed  aga in s t the  D irec to r-G ene ra l o f 
Customs in the petition filed in th is  case.

The g is t o f the pe titione r’s case is tha t the 2nd respondent 
Finance M anager has no legal righ t to  m ake the sa id o rde r o r dec i- 70 

sion by way o f the said m inute to pay w ha t is re ferred to as the  
basic rent and /  o r the sa id o rde r is in excess o f his au tho rity  and /  
or contrary to the M in is te r’s ruling to wa ive  the dem urrage rent.
The position o f the pe titione r is tha t the dec is ion o f the M in is te r to 
waive the ‘dem urrage ren t’ com m un ica ted  to the pe titione r by the  
Director (Comm ercia l Serv ices) o f the 1st responden t th rough his 
le tter dated 6th Ju ly  1998 m arked ‘H ’ cove red not on ly penal rent
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bu t a lso bas ic rent. It has been stressed tha t the D irector-General 
o f Custom s has in h is le tte r dated 29th May 1998 marked ‘G ’ con­
ceded tha t the  pe titioner was not a t fau lt, and the delay was sole ly  
due to the P reventive D iv ision o f the Sri Lanka Customs taking  
nearly 60 days to process the docum ents and complete investiga­
tions, wh ich has a lso been accepted by the re levant M in ister in his  
le tte r m arked ‘H ’. It is subm itted on beha lf o f the petitioner tha t the  
Sri Lanka Ports Au tho rity  Act, No. 51 o f 1979, as subsequently  
amended, on ly sanctions the  levy o f ‘charges ', there being no ref­
e rence in the A c t to  ‘bas ic rent' o r ‘penal rent*. The pe titioner c la ims  
tha t it is entitled to take de live ry o f the sa id consignm ent on pay­
m ent o f port charges only.

The position o f the respondents is tha t accord ing to the Sri 
Lanka Port Au tho rity  Tariff Guide m arked ‘2R 2 ’ , two d iffe rent types  
o f renta ls, nam ely bas ic rent and penal rent are charged from  any  
consignee who u tilizes storage space o f the Port Authority, depend­
ing on the num ber o f days w ith in  wh ich they c lear the ir cargo. The  
respondents contend tha t the recom m endation o f the D irector- 
Genera l o f Custom s con ta ined in his le tte r dated 29th May 1998  
marked ‘G ’ was to wa ive port dem urrage charges only, and in fact 
the 1st respondent, acting on the request o f the petitioner, sought 
the approva l of the M in is te r of Port Development, Reconstruction  
and Rehab ilita tion to g ran t a w a ive r o f demurrage charges by its 
le tte r dated 23rd June 1998 marked ‘2R1 ’ addressed to the  
Secre ta ry to  the sa id M inistry. The decision o f the M in ister to waive  
the  ‘dem urrage rent’ was conveyed to the pe titioner by the D irector 
(C om m erc ia l Serv ices) o f the 1st respondent through his le tter 
dated 6th Ju ly  1998 marked ‘H ’. The ‘dem urrage rent’ referred to in 
the said le tte r marked as H is in respect o f ‘penal charges’ as 
appearing in the SLPA Tariff Guide marked as ‘2R 2 ’. Accordingly, it 
is con tended by the respondents tha t as on ly 'penal rent’ or what 
is com m on ly re ferred to as the 'dem urrage ren t’ have been waived, 
the pe titione r is liab le to pay the basic rent and port handling  
charges to the SLPA, wh ich has been ca lcu la ted a t Rs. 147,000 as 
evidenced by the docum ents m arked ‘2R 4a ’ to ‘2R 4c ’ .
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It is im portan t to  note tha t the  pe titione r does no t seek to  cha l­
lenge o r question any recom m endation o r dec is ion con ta ined in the  
le tters da ted 29 th  M ay 1998 m arked ‘G ’, 23 rd  June 1998 marked  
‘2R 1 ’ o r 6th Ju ly  1998 m arked ‘H ’. These le tte rs con tem pla ted a  
w a ive r respec tive ly  o f ‘po rt dem u rrage  cha rges ’ , ‘dem urrage  
charges ’ and ‘dem urrage rent’ . The  pe titione r on ly  seeks re lie f 
aga inst the o rde r and /  o r dec is ion m ade by the  2nd responden t as  
evidenced by the endorsem en t made by h im  on the le tte r dated 6th  
Ju ly  1998 (H) wh ich endorsem en t is m arked as T  wh ich required  
the pe titione r to pay ‘bas ic ren t’ and ‘a ll o the r port cha rges ’ . The  
2nd respondent has gone on the basis tha t w ha t has been wa ived  
is ‘penal ren t’. One o f the main questions fo r dec is ion in th is  case  
there fore is w he the r ‘bas ic ren t’ and ‘po rt dem urrage cha rges ’, 
which the pe titioner has been d irected to  pay by  the  2nd respon­
dent, are caught up w ith in the meaning o f ‘dem urrage rent’ wh ich  
has been wa ived as ev idenced by the le tte r ‘H ’. In o the r words, was  
the 2nd respondent right in equating w ha t has been va rious ly  
described as port dem urrage charges, dem urrage charges and  
dem urrage rent w ith his own notion o f ‘penal ren t’ , a phrase wh ich  
has not been used in any o f the le tte rs m arked ‘G ’, ‘2R 1 ’ and ‘H ’?

Before considering the app licab le  s ta tu to ry prov is ions and dec i­
s ions o f our courts in terpre ting these prov is ions, it w ill be usefu l to  
exam ine the genera l meaning o f som e o f the phrases used in the  
le tters marked ‘G ’, ‘2R1 ’ and ‘H ’. As all these le tte rs use the word  
‘dem urrage ’ in som e form  or other, the m eaning o f tha t te rm  m ay  
be e lic ited from  re levant texts and case law. In The Johanna 
OldendorffW Lord D ip lock d iv ided the adven tu re con tem p la ted  by  
a voyage cha rte r into fou r success ive  stages, where  the tw o voy ­
age stages (i.e. the voyage p rio r to  load ing o f the  ca rgo  and the  
voyage a fte r the load ing o f the ca rgo  bu t p rio r to the d ischarge o f 
the cargo) identified by h im  were  in the hands o f the sh ip  ow ne r  
wh ils t the loading and d ischarg ing s tages are jo in t opera tions  
between the sh ip  ow ne r and the charterer. The  sh ip  ow ne r in con ­
s idera tion fo r the charte r h ire rece ived by h im , a llow s the  charte re r 
a certa in num ber of days w ith in  wh ich  the charte re r m ust com ple te  
the loading o r d ischarg ing opera tions, as the case m ay be. Th is  
period a llowed by the sh ip -ow ne r is com m on ly  re ferred to as ‘lay  
tim e ’ . The m om ent the load ing o r d ischarg ing  opera tion  s tre tches
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beyond lay time, it triggers off liab ility fo r demurrage. In ‘Laytime 
and Demurrage’ by John Schofie ld (1986 Edition —  Lloyds Press) 
a t page 5, the concept o f dem urrage is exp la ined as fo llows:-

“ If loading o r d ischarg ing are not com ple ted w ith in the  
tim e a llowed, then the sh ip -owner is entitled to be com ­
pensated fo r the extra tim e taken. Th is may e ither take  
the form  of liqu idated damages, demurrage o r un liqu idat­
ed damages, where the c la im  is one fo r detention. 
Demurrage is usua lly specified in the charte r as a daily  
rate and the parties may e ithe r agree fo r a lim ited period i6o 
on dem urrage o r more commonly, fo r an unlim ited period.
It is now genera lly accep ted that fa ilure by the charte re r 
to com ple te  loading (or d ischarg ing) w ith in  the time  
allowed is a breach of contract.” (ita lics added)

The Oxford Dictionary (10th Edition) page 381 defines ‘dem ur­
rage ’ as “a charge payab le to  the  owners o f a chartered sh ip in 
respect o f de lay in loading and d ischarg ing” . In Krishna Mining Co.
Ltd. v Pan Islamic Steamship Co. Ltd <2) N imal D issanayake J., 
defined the term  as “dam ages payab le by the charte re r fo r the  
de lay caused ove r and above the agreed time fo r d ischarg ing o r 170 

load ing.” Learned Counse l fo r the pe titione r has invited ou r a tten ­
tion to the fo llow ing de fin ition o f the term  found in T h e  Shipping  
Terms’ o f P&O Nedloyd-

“Demurrage
1. A variab le fee charged to carrie rs and /  custom ers fo r the  

use o f Unit Load Devices (ULD ’s) owned by a carrier 
beyond the free tim e o f shipment.

2. Add itiona l charges im posed fo r exceed ing the free time,
which is inc luded in the rate and a llowed for the use of 
certa in equ ipm en t a t the term ina l" 180

From  the forego ing it wou ld be apparen t tha t ‘dem urrage ’ is a 
kind o f com pensa tion  o r charge that is levied by a sh ip-owner or 
ca rrie r from  the charte re r as a m atte r o f con trac t fo r exceeding lay 
tim e. The question tha t arises in the con tex t o f this case is whether 
‘dem urrage ’ , w he the r in the form  of ‘port dem urrage charges ’, 
‘dem urrage cha rges ’ , ‘dem urrage rent’ o r ‘occupationa l charges’ 
can be levied by a port au thority  such as the 1st respondent.
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The issue w he the r ‘dem urrage cha rges ’ in the fo rm  o f port 
charges o r rent can be recovered by the  S ri Lanka Ports  Au tho rity  
was considered by the  Suprem e Court in Sri Lanka Ports Authority 190  
v  Peiris (3>. In th is  case, the Sri Lanka Ports Au tho rity  (SLPA) sued  
the de fendant to recover a  sum  c la im ed by it as ‘prescribed  
charges ’ recoverab le on accoun t o f dem urrage . Judgm en t was  
given fo r the p la in tiff as prayed fo r in the  D is tric t Court. Bu t th is  
judgm en t was se t as ide in appea l and the p la in tiff’s action d is ­
m issed and a coun te r c la im  by the  de fendan t a llowed. The  Court o f 
Appea l held tha t the p la in tiff’s c la im  to recover dem urrage as ‘p re ­
scribed charges ’ was untenab le in law, upho ld ing a con ten tion o f 
the de fendan t tha t the sa id sum  cou ld no t be recovered as it was  
not a ‘po rt se rv ice ’ referred to in section 4(1 )(a) o f the Port (Cargo) 200 
Corpora tion Act, no r a ‘p rescribed se rv ice ’ re ferred to in section 63
(1) o f the Act. It was held tha t it was the re fo re  beyond the powers  
o f the M in is te r to  fix rates fo r dem urrage by o rde r under section  
63(1) as it w as not a ‘se rv ice ’ , and acco rd ing ly  the c la im  m ade by  
the p la in tiff fo r dem urrage on the  bas is o f the  charges so fixed by  
the M in is te r could not be main ta ined.

On appeal, the Suprem e Court held tha t the ‘p rescribed se r­
v ices ’ referred to in section 63 (1) are the ‘po rt se rv ices ’ p rescribed  
in section 4(1) o f the Port (Cargo) Co rpora tion Act, N o .13 o f 1958, 
as subsequently amended. These ‘se rv ices ’ involve, inter alia, the 210  

prov ision o f cargo barges o r lighters by the Corpora tion fo r the  
landing and d ischarg ing o f cargo. It w as not d ispu ted tha t the  
Corporation is entitled to charge hire fo r the use o f its ligh te rs in 
connection w ith the perform ance o f its ‘port se rv ices ’ and such hire  
can be determ ined not on ly w ith re ference to the w e igh t o f the  
cargo but a lso w ith re ference to the tim e tha t the p la in tiff’s lighters  
are engaged and de ta ined in such ‘se rv ice ’. A  ‘se rv ice ’ o f s tevedo r­
ing and landing is not corpplete until the ligh te r con ta in ing the cargo  
is c leared by the consignee, and any de fau lt on his part in exped i­
tious ly c learing the cargo w ill result in the de tention o f the p la in tiff’s 220 

lighter. In th is factua l background, Sharvananda, J. m ade the fo l­
low ing pertinen t observa tion a t page 106 o f the judgm ent.

“ It is on ly when the cargo has been c leared by the cons ignee  
can  it be sa id  th a t the  p la in tif f has pe rfo rm ed  its  
stevedoring /land ing serv ices and is d ischarged from  its ob lig ­
a tions . H ence  it is  le g itim a te  and  com pe te n t fo r the
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Corpora tion to charge the consignee fo r undue detention as  
inc identa l to the charges fo r the hire o f its lighters. W hen the  
M in is ter provided fo r ‘dem urrage ’ in the Gazette Notification  
P1 , he imposed such charge as a charge fo r the prescribed 230 
port serv ices prov ided by the plaintiff, ca lcu la ted by the time  
invo lved in perform ing those serv ices and he was entitled to  
do so ...... In my v iew  the Court o f Appeal was in e rro r in hold­
ing tha t the M in is te r had acted ultra vires in fix ing rates for 
dem urrage. The provision respecting ‘dem urrage ’ in P1 repre­
sents a reasonable pre-estim ate o f the dam ages that will 
resu lt from  the de tention o f the p la in tiff’s lighters beyond the  
stipu la ted time.”

It is re levant to note tha t the above decision was based on the  
prov is ions o f the Port (Cargo) Corpora tion Act, No. 13 o f 1958,240 
which has since been repealed and replaced by the Sri Lanka Ports 
Autho rity  Act, No. 51 o f 1979, wh ich is currently in force. Before  
exam in ing in depth the prov is ions o f th is Act relating to the matter 
in issue in th is case, it is necessary to re fer to ano the r decision o f 
courts wh ich considered the in terre la tion between demurrage  
charged by the sh ip -owner and dem urrage charged by a port 
authority.

Krishna Mining Co. Ltd. v  Pan Islamic Steamship Co. Ltd 
(supra), the p la iritiff-respondent sh ipp ing com pany sued the defen­
dan t-appe llan t fo r the recovery o f a certa in sum  as demurrage, due 250 
to  them  on accoun t o f the sh ip  charte red by the de fendant-appe l­
lant, being de layed a t Ch ittagong. The de fendant-appe llan t denied  
liab ility  to  pay any dem urrage and cla im ed in reconvention a certain  
sum  be ing the va lue o f 2000 M T o f ed ib le sa lt made unfit fo r human ' 
consum ption as a resu lt o f be ing con tam ina ted w ith goods un law ­
fu lly s tored on the hatches o f the ship. The D istric t Court entered  
judgm en t fo r the p la in tiff as prayed fo r and d ism issed the cla im  in 
reconvention . On appea l it w as con tended that dem urrage is 
charged by the Ports Authority , and tha t the p la in tiff-respondent had  
fa iled to prove tha t it was charged dem urrage by the Chittagong 260 
Ports Au tho rity  and tha t the sa id dem urrage was paid by the p la in ­
tiff-respondent. The  Court o f Appea l po in ted out tha t on a 
Charte rparty  ag reem ent both ca rrie r and the charte re r agree in fix ­
ing a tim e fo r the purpose o f load ing and d ischarg ing the cargo,
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w ha t is ca lled the ‘lay tim e ’. W hen the cargo is booked on F.I.C.S. 
basis under the Charterparty, loading and un load ing o f cargo is 
done by the charte re r’s stevedores. If the lay tim e, is exceeded by  
the charterers, then the vesse l is sa id to go on dem urrage. The  
court re jected the a rgum ent presented by the de fendan t-appe llan t 
tha t as charterer, it can on ly be liab le to pay dem urrage to the sh ip ­
ow ne r if the la tter had paid dem urrage to the re levant port au tho ri­
ty. A t page 42 o f the judgm ent,-D issanayaka , J. observed as fo l­
lows-

“Demurrage, is dam ages payab le by the charte re r fo r the  
de lay caused ove r and above the agreed tim e fo r d ischarg ing  
o r load ing . It is to  be obse rved  tha t in the a fo resa id  
Charte rparty (P1) Gencon Rule 6 and the R ider C lause 3 
entered into by the parties has laid down a spec ific  lay tim e for 
the said cargo.
The dem urrage agreed on a cha rte r party is payab le to the  
carrie r in respect o f the sh ip as aga ins t dem urrage paid to the  
port. Eventually, the ca rrie r is liab le to pay the port dem urrage  
fo r the de lay in m oving the sh ip  ou t o f the port. The liab ility  of 
the charte re r to  pay dem urrage to  the ca rrie r fo r de lay tha t is 
caused on his beha lf in un load ing the cargo from the sh ip  on  
the Charterparty, is not dependan t on the ca rrie r’s liab ility  to  
pay dem urrage to the port. It a rises independently  on the  
Charterparty.
In th is  case the de fendan t-appe llan t has agreed by C lause 18 
o f the Charte rpa rty  and R ider C lause 5, to pay dem urrage to  
the p la in tiff-respondent a t US$ 3 ,000 pe r day. A ccord ing to the  
aforesa id C lause 18 o f the Charte rpa rty  and R ider C lause 5, 
the p la in tiff-respondent is not ob liged to p roduce docum ents to  
show  that they have paid the port dem urrage , when they  
dem and dem urrage wh ich the cha rte re r was liab le to pay  
under the Charte rparty  ag reem ent.”

It is c lea r from  the above dicta o f D issanayke, J. as we ll as from  
the decis ion o f the Suprem e Court in Sri Lanka Ports Authority v  
Peiris d iscussed ea rlie r tha t the concep t o f ‘dem urrage ’ is not on ly  
app licab le  to the con trac t o f C harte rpa rty  bu t is a lso re levan t in con ­
nection w ith loss suffe red by port au tho rities such as the 1st
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respondent as a resu lt o f de lays in loading o r un loading beyond  
what is known as  ‘lay tim e ’.

It is now  conven ien t to  exam ine in som e depth the provisions of 
the S ri Lanka Ports Au tho rity  Act, No. 51 o f 1979, as subsequently  
amended, inso fa r as they re la te to the issues aris ing in this case. 
Accord ing to section 6(1) o f th is A c t it is a sta tu tory duty o f the Sri 
Lanka Port Au tho rity  to  “provide in any specified port, e ffic ien t and  
regu la r serv ices fo r s tevedoring , lighterage, sh ipp ing and transh ip­
p ing, landing and warehousing o f dry and w e t cargo and cargo in 310  
bulk; fo r wharfage , the supp ly o f water, fue l and e lectric ity to ves­
se ls, fo r hand ling petro leum , petro leum  products and lubricating  
o ils in and from  vesse ls and between bunkers and depots; for 
p ilo tage and the  m ooring  o f vesse ls ” . Acco rd ing  to  section  
7(1 )(z)(iii) o f the Act, the Au tho rity  is em powered to provide or 
cause to be prov ided serv ices invo lv ing “the sorting, weighing, 
m easuring, storing, warehous ing  o r otherw ise handling o f any  
goods” . The Port Au tho rity renders port serv ices compris ing inter 
alia o f port handling serv ices and warehousing services, and it is 
em powered by section 75 o f the Sri Lanka Port Authority Act to 320 

en te r into such con tracts as may be necessary fo r these purposes. 
Section 37 of the Sri Lanka Ports Au tho rity Act provides that—

“ (1) The charges tha t may be levied by the Ports Authority  
fo r the serv ices prov ided by the Authority shall be fixed, 
and may be revised from  time to time, by the Authority, 
with the approva l o f the M in is ter who shall, before giving  
his approva l, consu lt the M in is ter in charge of the sub­
jec t o f F inance.

(2) Until the charges are fixed under subsection (1) the 
charges lev iab le fo r serv ices by the Principal Co llector 330 

o f C us tom s, the  Po rt C om m iss ione r, the M aste r 
A ttendan t o f any spec ified  port, the Port (Cargo) 
Corpora tion and the Port Tally and Protective Services  
Corpora tion on the day im media te ly preceding the 
appo in ted date shall be the charges fo r the respective  
serv ices rendered by the Ports Authority.”

Section 38 o f the Act, p rov ides fo r several ways in wh ich the
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charges can be recovered. It is o f in te res t to note tha t section 38(a) 
prov ides tha t—

‘T h e  Ports Au tho rity  shall, in respec t o f charges wh ich have  
not been paid on any goods, have a lien on such goods and  
sha ll be entitled to se ize and de ta in  such goods until the  
charges are fu lly  pa id , p rov ided tha t the  P rinc ipa l C o llec to r o f 
Custom s has no c la im  on such goods as goods se ized o r fo r­
fe ited o r goods liable to such se izure o r fo rfe itu re  under the  
Custom s O rd inance .”

The term  ‘cha rges ’ tha t appea r in sec tions 37 and 38 has been  
defined in section 89 o f the A c t in the fo llow ing lines:-

“ ‘C harges ’ inc ludes charges, rates, fees and dues o f every  
descrip tion wh ich the Ports A u tho rity  is fo r the time being  
authorised to dem and, take and recover and ‘cha rge ’ shall be  
construed acco rd ing ly ” .

The charges tha t the Sri Lanka Port Au tho rity  cou ld  levy have  
been se t out in the SLPA Tariff Guide marked ‘2R 2 ’ . These  charges  
inc lude ‘bas ic ’ and ‘pena l’ cha rges wh ich  have been approved by  
the re levan t M in ister. A s the 2nd responden t Au tho rity  en te rs  into  
con trac ts w ith  the parties w ho  w ish to m ake use o f the se rv ices  
prov ided by the  Authority , the charges spec ified  in the sa id Tariff 
Guide w ill be recoverab le in te rm s o f these  con trac ts . As has  
a lready been noted, section 38 o f the Sri Lanka Ports Au tho rity  Act 
a lso crea tes a s ta tu to ry lien o ve r the goods to fac ilita te  the recov­
ery o f charges w ithou t recourse to courts.

The right o f the Sri Lanka Port A u tho rity  to  levy charges where  
goods have been de ta ined by the Sri Lanka Custom s has been  
cons idered by th is  cou rt in Tajit & Co (Pvt) Ltd v  Sri Lanka Port 
Authority and Two others (4). In th is  case the pe titione r wan ted  to  
re -sh ip the cargo im ported by  it tha t had been de ta ined by the Sri 
Lanka Custom s. The pe titione r took  up the position tha t there was  
a de lay on the  part o f the  D irec to r-G enera l o f Custom s to take a 
decis ion in regard to  the re-sh ipm ent. In v iew  o f th is  delay, the  
D irec to r-G enera l o f Custom s had recom m ended a w a ive r o f part o f 
the dem urrage bu t no tw iths tand ing such recom m endation , the Port 
Autho rity  had ca lled upon the pe titione r to pay dem urrage , rent and  
o the r port charges. The pe titioner institu ted p roceed ings in the
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Court o f Appea l, cha lleng ing the decision o f the Port Authority. 
J.A .N . de S ilva, J. observed tha t—

“ It is true tha t accord ing to P3 the D irector-Genera l o f 
Custom s has suggested to the Ports Au tho rity tha t the peti­
tione r shou ld be given some re lie f in respect o f the consign­
m ent as  there was no customs violation committed. It is 380 
observed tha t the concess ion suggested by the D irector- 
Genera l o f Custom s shou ld be considered in the light o f the  
prov is ions o f section 38 (1) o f the Sri Lanka Ports Authority Act 
wh ich dea ls w ith ‘Recovery o f charges in a rrears.’ ”

A fte r a na lys in g  th e  p ro v is io n s  o f sec tion  38 o f th e  Ac t, H is  
Lo rdsh ip  conc luded  as  fo llow s :

“ F rom  th e  above , it is c le a r th a t th e  1 s t re sponden t has the  
s ta tu to ry  a u th o r ity  to  le vy  po rt cha rges , irre spec tive  o f 
w h e th e r th e  good s  w e re  se ized  by the  C us tom s  o r not. In 
th e  c ircum s ta n ce s , th e  re je c tio n  by  the  Po rts  A u tho rity  o f 390 
th e  reques t m ade  by  th e  D ire c to r-G ene ra l o f C u s tom s  to  
w a ive  pa rt o f th e  po rt cha rg e s  canno t be cons ide red  as  ille ­
ga l o r a rb itra ry .”

T he  case  w e n t on appea l to  th e  S up rem e  C ou rt w h ich  a ffirm ed  
th e  dec is io n  o f th e  C ou rt o f A ppea l. In Tajit & Co (Pvt.) Ltdv Sri 
Lanka Port Authority and Two others<5). H is Lo rdsh ip  S .N . S ilva ,
C J . o b se rved  as  fo llow s  in th e  cou rse  o f h is  ju dgm en t:-

“T h e  on ly  issue  in th is  appea l re la tes  to  the  am oun ts  
payab le  by  th e  p e tit io n e r to  th e  1 s t re sponden t in respec t o f 
th e  cha rg e s  fo r th e  Space occup ied  by th e  con ta ine rs  du r- 400 

ing  th e  pe rio d  th e y  w e re  ly ing  in th e  p rem ise s  o f th e  1st 
re sponden t. T he  d o cum en t P7 w h ich  is sough t to  be  
qua shed  is a  sum m a ry  o f th e  b ills  th a t have  been  issued  to  
th e  pe titione r. It is a c la im  fo r se rv ice s  rende red  by th e  1 st 
re sponden t in ho ld ing  th e  goods  du ring  th e  re le van t pe ri­
od . This document does not in any way attract administra­
tive remedies.

T he  1 s t re sponden t ha v ing  rende red  se rv ices , is en titled  to  
le vy  th e  ch a rg e s  in te rm s  o f th e  S ri Lanka  Ports  A u tho rity



Act, No. 51 o f 1979 and  it has  a lien in te rm s  o f se c tio n  38  
(1 )(a ) on th e  goods  un til such  cha rg e s  a re  pa id . It is c le a r  
from  th e  d o cum en t P7  th a t th e  1 s t re sponden t has g ran ted  
a  w a iv e r to  th e  pe tit io n e r in re spec t o f th e  pe riod  10 .4 .1999  
to  17 .5 .1999  a lth ough  the  g oods  w e re  ly ing  in th e  p rem is ­
es  even  du rin g  th a t pe riod .
Lea rned  P re s id en t’s  C ounse l fo r  th e  1st re sponden t s u b ­
m itted  th a t such  a w a iv e r w a s  g ran ted  on th e  bas is  th a t the  
goods  w e re  de ta in ed  on  th e  o rd e rs  o f D epa rtm en t o f 
C us tom s . H ow eve r, w e  no te  th a t a  waiver could not have 
been granted unless the goods were seized by the 
Customs. It is a com m on  g round  th a t th e re  w a s  no se izu re  
o f th e  g oods  by  th e  C us tom s  and  th e  g oods  rem a ined  the  
p rope rty  o f th e  p e tit io n e r th ro u g hou t th e  pe rio d  th e y  w e re  
ly ing  in th e  p rem ise s  o f th e  1s t re sponden t. Therefore, the 
waiver that has been granted is without any basis in law. 
The petitioner has got a benefit by P7 which he is not enti­
tled to in law. In th e  c ircum s ta n ce s , th e  p e tit io n e r has  no  
cau se  fo r c om p la in t w ith  rega rd  to  P 7 .”  (Ita lic  added )

Lea rned  S ta te  C ounse l a p p ea rin g  fo r  th e  re sponden ts  has  
re lie d  hea v ily  on  th e  d e c is io n  o f th is  c o u rt in th e  a b o ve  case , 
w h ich  h a s  been  a ffirm ed  b y  th e  S up rem e  C ou rt. A t th e  hea ring  
o f th is  a pp lica tio n , le a rned  C ounse l fo r  th e  p e tit io n e r s o u gh t to  
d is tin g u is h  th is  d e c is io n  on  th e  b a s is  th a t th e  c o n s ig nm en t o f th e  
pe tit io n e r had  been  d e ta in ed  fo r no  fa u lt o f th e  p e tit io n e r w h e re ­
a s  in th e  d e c id ed  ca se , th e re  had  been  a  d e la y  in c le a r in g  the  
goods . It is  n e ce ssa ry  to  o b se rve  th a t th e  d e c is io n  o f th e  
S up rem e  C ou rt to o k  co g n iza n ce  o f th e  fa c t th a t th e  S ri Lanka  
P o rt A u th o r ity  has  a  lega l a nd  s ta tu to ry  p ow e r to  le v y  ch a rg e s  
th a t m ay  be  ag re ed  to  b y  th e  p a rtie s  b y  con tra c t, a nd  th e  lia b il­
ity  to  pa y  th e se  cha rg e s  d o  no t d e p end  on  w h e th e r th e  c o n ­
s ig nee  w a s  a t fa u lt. T h e  p e tit io n e r in  th is  c a se  is com p la in in g  
th a t th e  S ri L anka  C u s tom s  de la yed  th e  in ve s tig a tio n  rega rd in g  
va lu a tio n  o f th e  g o od s  w h ich  w a s  th e  iden tica l p o s itio n  ta ken  by  
th e  p e tit io n e r in th e  Tajit case . T h is  po s itio n  has  been  re je c ted , 
bo th  b y  th e  C ou rt o f A ppe a l a n d  th e  S up rem e  C ou rt. A s  r ig h tly  
co n te nded  b y  le a rn ed  S ta te  C ounse l, th e  q ues tio n  is  no t 
w h e th e r th e  co n s ig ne e  has  been  a t fa u lt fo r th e  d e la y  bu t

Fonnys Pvt. Ltd. v. Sri Lanka Ports Authority
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whether the consignee occupied the warehouse or storage 
space of the 2nd respondent authority for more than the period 
of grace. 450

Lea rned  C ounse l fo r th e  pe tit io ne r concedes  th e  righ t o f the  
1st re sponden t au th o rity  to  re cove r th e  ren t and  cha rges in 
ques tion , and  in fa c t s ta te s  th a t h is  c lie n t is e ve r w illin g  to  pay  
th e  po rt cha rg e s  and  ta ke  possess ion  o f th e  goods. However, he  
con tends  th a t th e  dec is io n  o f th e  M in is te r to  w a ive  the  ‘d em u r­
rage  re n t’ com m un ica te d  to  the  pe titio ne r by the  D irec to r 
(C om m erc ia l S e rv ices ) o f th e  1 s t re sponden t th rough  h is  le tte r 
da ted  6 th Ju ly  1998  m a rked  ‘H ’ cove red  no t on ly  pena l ren t but 
a lso  bas ic  ren t. It is th e  con ten tio n  o f th e  re sponden t tha t the  
ph ra se  ‘d em u rra ge  ren t’ appea rin g  in the  a fo resa id  le tte r is a 460 
re fe rence  to  ‘pena l c h a rg e s ’ th a t can  be lev ied  by the  1st 
re sponden t Sri Lanka  Po rts  A u th o rity  in te rm s  o f sec tion  37 of 
th e  Act, bu t it d oes  no t co ve r o r in c lude  bas ic  rent. T he  SLPA  
Tariff G u id e  m a rked  ‘2R 2 ’ m akes  re fe rence  to  va rio u s  types  o f 
cha rges , and  dea ls  w ith  ‘O ccupa tion  C ha rges ’ in pa rag raph
48 .00  th e re o f in th e  fo llow ing  m anne r:

48.0 Occupation Charges

1
] FREE

] CHARGES 470
] ARE LEVIED 
] AS PER CATE- 
] GORY OF 
] CONTAINER

] CHARGES ARE 
] LEVIED AS PER 
] CATEGORY OF 
] CONTAINER

Lea rned  C ounse l fo r th e  pe tit io n e r has  po in ted  ou t th a t 480 
now he re  in th e  S LPA  G u id e  m a rked  ‘2R 2 ’ has  ‘d em u rrage  ren t’ 
been  de fined  o r c a te go rize d  as  ‘pena l ren t’ . H e s tre sses  th a t in 
te rm s  o f p a rag ra ph  48 .0 3  o f th is  G u id e  th e  pena l cha rge  is a lso  
im posed  on th e  bas is  o f th e  n um be r o f d a ys  th e  im po rte r fa iled

48.01 Imports if cleared within 3 clear days/ 
exports if shipped within 7 clear days

48.02 Basic Charge (If not cleared/shipped 
within the specified period) (from
1 st dav upto the date cleared/shipped

Penal Charge

48.03.01 8th day to 14th day
48.03.02 15th day to 21st day
48.03.03 Thereafter
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to  c le a r th e  goods . H e th e re fo re  subm its  th a t in  e ssen ce  th e  so  
ca lle d  ‘pena l c h a rg e ’ is a  fo rm  o f d em u rra g e  a s  w ou ld  a pp ea r  
from  th e  a u th o rit ie s  re fe rred  to  above . Lea rned  S ta te  C ounse l 
has  em phas ize d  th a t in  te rm s  o f th e  S LP A  G u ide , a n y  g oods  
im po rte d  to  S ri Lanka  can  be  c le a re d  fre e  from  th e  p a ym en t o f 
an y  o ccupa tio n  ch a rg e s  if th e y  a re  c le a re d  w ith in  3  d a ys  o f th e  
goods  be ing  s to re d  on  P o rt A u th o r ity  p rem ise s . Lea rned  S ta te  
C ounse l fu r th e r s u bm its  th a t a cco rd in g  to  th e  sa id  G u ide , if th e  
goods  so  im po rte d  to  S ri L anka  a re  no t c le a red  w ith in  th e  s tip u ­
la te d  p e rio d  o f 3  days , th e  ‘o w n e r ’ o f g o od s  (in c lu d in g  a  ‘c o n ­
s ig nee ’) b e com es  lia b le  to  pa y  th e  b a s ic  c h a rg e  from  th e  firs t  
d a y  up  to  th e  d a te  th e  sa id  g oods  a re  c le a re d  from  th e  P o rt 
A u th o r ity  p rem ise s  a s  p ro v id ed  in  C la u se  48 .0 2  o f ‘2 R 2 ’. It is  
subm itte d  b y  le a rned  S ta te  C ounse l th a t th e re  is  an  a dd itio na l 
re n t o r c h a rg e  th a t is pa yab le  by  a d e lin q u e n t im po rte r w h o se  
goods  o c cu p y  th e  p o rt fa c ilit ie s  b e yond  a  pe rio d  o f 7  days , 
w h ich  is know n  a s  th e  pena l cha rge . T h is  c h a rg e  has  been  sp lit 
in to  3 tie rs , as  s e t o u t in c la u se s  48 .03 .01  to  4 8 .0 3 .0 3  o f th e  
G u ide , and  a c co rd in g ly  if  th e  g o od s  a re  n o t c le a red  w ith in  21 
days , a  h ig he r pena l ra te  is ch a rg ed  from  th e  o w n e r o f goods . It 
is th e  con ten tio n  o f th e  le a rned  S ta te  C ounse l th a t th e  SLPA  
Tariff G u id e  d raw s  a  d is tin c tio n  b e tw een  b a s ic  ch a rg e s  (com ­
m on ly  re fe rred  to  a s  bas ic  ren t) a nd  pena l cha rges , w h ich  a re  
im posed  w ith  a v iew  o f d e te rr in g  undue  de la y  in c le a rin g  th e  
goods , and  have  been  s tru c tu re d  in  such  a w a y  th a t th e  lo n ge r  
th e  de la y  th e  h ig he r th e  ra te  one  has  to  pay.

It is im po rta n t to  no te  th a t th is  q ue s tio n  o f in te rp re ta tio n  a r is ­
e s  in th e  co n te x t o f a  le tte r w r itte n  b y  an  o ff ic e r o f th e  
G ove rnm en t fo r  th e  p u rp o se  o f com m un ica tin g  a  dec is io n  o f a  
M in is te r in rega rd  to  a  m a tte r fo r  w h ich  th e re  is no  e xp re ss  
s ta tu to ry  p ro v is io n . In fa c t, le a rned  S ta te  C ounse l ha s  s tre ssed  
th a t th e re  is  no  e xp re ss  p ro v is io n  in  th e  S ri L anka  P o rt A u th o rity  
Act, N o . 51 o f 1979  fo r w a iv in g  a n y  o f th e  ch a rg e s  th a t m ay  o th ­
e rw ise  be  le v ie d  b y  th e  sa id  A u tho rity , a nd  th a t th e  A u th o rity  
cou ld  have  in law  ig no red  th e  dec is io n  o f th e  M in is te r to  w a ive  
‘d em u rra g e  ren t’ com m un ica te d  to  th e  p e tit io n e r b y  th e  le tte r  
da te d  6 th  Ju ly  1998  m a rked  ‘H ’ . W h ile  th e  1 s t re sponden t has  
no t cho sen  to  ig no re  th e  sa id  le tte r, he  has  ta ken  a c tio n  to  g ive  
e ffe c t to  it, a n d  th e  pa rtie s  a re  in fa c t in d isp u te  in rega rd  o n ly  to
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th e  scope  o f th e  w a iv e r pu rpo rte d ly  m ade  b y  the  M in is te r as  
em bod ied  in th e  sa id  le tter. T h e  issue  is s im p ly , w he the r the  
ph rase  ‘d em u rrage  ren t’ a s  used  in th e  sa id  le tte r inc luded  
‘pena l ren t’ on ly  o r w h e th e r it e x tended  to  ‘bas ic  ren t’ o r ‘bas ic  
ch a rg e ' as w e ll. T he  2nd  re sponden t has sough t to  g ive  a pa r­
t ic u la r in te rp re ta tio n  to  th o se  w o rds , and  th is  cou rt is no t in a 
pos itio n  to  fin d  th a t th e  in te rp re ta tio n  p laced  by h im  as  re flec ted  530 

in th e  o rd e r m a rked  T  is  u n reasonab le  o r irra tiona l. Even if th is  
co u rt w a s  o f th e  op in io n  (w h ich  is c le a rly  no t th e  case ) tha t the  
in te rp re ta tio n  p laced  by  th e  2nd  re sponden t is no t w e ll founded , 
th is  c o u rt w ill n o t in te rvene  a s  it is de fin ite ly  no t a de te rm ina tion  
o f an au th o rity  m ade  in th e  e xe rc ise  o r pu rpo rte d  exe rc ise  o f 
any  s ta tu to ry  p ow e r w h ich  is am enab le  to  th e  supe rv iso ry  ju r is ­
d ic tio n  o f th is  cou rt u nde r A rtic le  140 o f th e  C ons titu tion .

It is necessa ry  to  add  th a t le a rned  S ta te  C ounse l appea ring  
fo r th e  re sponden ts  has po in ted  ou t th a t th e  paym en t o f bas ic  
ren t and  po rt ch a rges  a re  lia b ilit ie s  w h ich  a rise s  from  the  con - 540 
tra c t be tw een  th e  pe tit io ne r and  th e  1st re sponden t au thority , 
and  th a t p re roga tive  re lie f w ou ld  in an y  e ven t no t be  ava ila b le  in 
such  a con tra c tua l con tex t. It is m an ife s t from  the  au tho ritie s  
re fe rre d  to  e a rlie r in th is  ju d gm en t th a t ‘d em u rra ge ’ itse lf is a  
m a tte r o f co n tra c t be tw een  th e  cha rte re r and the  ow ne r o f a sh ip  
o r th e  ‘o w n e r ’ o f goods  ( in c lud ing  a cons ignee ) and a port 
au tho rity . A lthough  in th e  c ircum s ta n ce s  it is appa ren t tha t the  
o rd e r m a rked  T  m ade  by th e  2nd  re sponden t w ou ld  no t be 
am enab le  to  p re ro ga tiv e  rem ed ie s  such  as certiorari and man­
damus, it is no t n e cessa ry  to  d e c ide  th is  ques tion  in v iew  o f the  550 
pos itio n  th a t th e  lea rned  C ounse l fo r the  pe titio ne r w as  no t ab le  : 
to  re fe r th is  co u rt to  an y  s ta tu to ry  p ro v is io n s  unde r w h ich  a w a iv ­
e r o f ‘o ccupa tio na l c h a rg e s ’ such as  bas ic  cha rge  o r bas ic  rent 
cou ld  be  m ade .

Fo r th e  fo re go in g  rea sons  th is  cou rt has to  d ism iss  th e  app li­
ca tio n  o f th e  p e tit io n e r fo r th e  tw in  w rits  o f certiorari and man­
damus w ith  co s t fixe d  a t Rs. 12 ,000 /- payab le  by the  pe titione r.

S R IPA VAN , J . - I ag ree .
Application dismissed.


