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Employees Provident Fund Act, sections 31 and 32 - Payment of arrears- 
Inquiry-Opportunity not given to peruse documents-Breach of natural justice- 
Reasons for decision-ls it necessary ?
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The 3rd respondent form er D irector o f the petitioner company, com plained 
to  the 1st respondent that a certain sum being arrears of E. P. F. dues has not 
been paid to  him. An inqu iry  was held by the  A ss is tan t C om m issioner of 
Labour, 2nd respondent and a fte r w ritten subm iss ions w ere filed, the 2nd 
respondent (Assistant Com m issioner of Labour) sought certain clarifications 
from the petitioner company. The company inform ed the 2nd respondent that 
as the inquiry is concluded, order could be made on the material submitted. 
The 2nd respondent thereafter requested the com pany to pay a certain sum as 
E.P.F. dues and the surcharge.

The petitioner com pany contended that the 2nd respondent has failed to 
give the petitioner an opportunity to examine the docum ents on which the 2nd 
respondent is said to  have made the order, and that he has not given reasons 
for his order.

Held:

(i) The docum ents that are relied upon by the C om m issioner of Labour 
and the decision of the Board of D irectors, at the meeting held on 
28.02.1995 to arrive at th is decis ion are not new docum ents ; the 
originals, of these docum ents are in the possession of the petitioner.

(ii) The powers of the Com m issioner of Labour under the EPF Act are not 
only to determ ine claim s but also to call for docum ents (Section 31) 
and to examine any record or docum ents relating to any provident fund 
or scheme (section 32). In this instance, the 2nd respondent having 
the material necessary in his possession had called for the originals 
which were in the possession of the petitioner, but the petitioner had 
failed and neglected to produce same.

(iii) The 2nd respondent in his affidavit had stated that he has relied on the 
m arked docum ents, and the reasons are in the departm enta l file, 
which was disclosed to court.

(iv) In the absence of a statutory requirem ent to give reasons there is no 
requirement to give reasons.

(v) H owever, if the  C o m m iss io n e r fa ils  to  g ive  h is reasons to court 
exercising jud ic ia l review, an inference may well be drawn that the 
im pugned decision is ultra vires and relief granted on this basis.

APPLICATIO N  for a w rit of certiorari.
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C a s e s  re fe rre d  to  :

1. Ceylon Printers and another vs. Commissioner of Labour and Others 
- (1998) 2 Sri LR 29

2. Kusumawathie & Others vs. Aitken Spence Co. Ltd and Another (1996) 
2 Sri LR 19

Percy Wickremasekera fo r petitioner.

M. Fernando, Senior S tate Counsel fo r 1 st and 2nd defendants.

Cur.adv.vult.

S R IS K A N D A R A J A H , J .

T h e  p e tit io n e r is a  lim ited  liab ility  c o m p a n y . In th is  c o m p a n y  th e  3rd  

re s p o n d e n t w a s  fu nction ing  a s  a  D ire c to r fro m  1 9 9 3  to  2 0 th  of S e p te m b e r  

1 9 9 8 . T h e  position  o f th e  p e tit io n e r is th a t th e  3 rd  re s p o n d e n t re s ig n e d  

fro m  th e  c o m p a n y  a fte r  th e  c h a irm a n  h a d  d e te c te d  s o m e  a lte ra tio n s  in 

bills su b m itted  by th e  3 rd  re s p o n d e n t fo r re im b u rs e m e n t o f m o n ey . D u rin g  

th is  p e rio d  th e  3 rd  re s p o n d e n t w a s  not p a id  a  s a la ry  b u t h e  w a s  o n ly  

en titled  to a  s h a re  of profit. 3rd  re s p o n d e n t th e re a fte r  m a d e  a  c la im  through  

his la w y e r a  su m  of R s . 5 ,0 0 0 ,0 0 0  o r 4 .3  m illion  p lus  a  v e h ic le  fo r h im  to  

c o m p le te ly  s e v e r  his co n n e c tio n  w ith  th e  c o m p a n y  (P 1 ) .  T h e  p e tit io n e r  

c o m p a n y  a rriv e d  a t a  s e tt le m e n t w ith  th e  3 rd  re s p o n d e n t to  p a y  a  to ta l 

sum  of R s . 7 8 0 ,8 7 0  o u t of w h ich  2 2 5 ,0 0 0  fo r tra n s fe r  of h is s h a re s  in th e  

c o m p a n y  to  th e  ch a irm an  a n d  R s. 5 5 5 ,8 7 0  fo r h is se rv ic es  to  th e  co m p an y . 

T h e  re s p o n d e n t a c c e p te d  th e s e  s u m s  a n d  g a v e  a  le tte r th a t h e  h a s  no  

fu r th e r  c la im s  fro m  th e  c o m p a n y  ( P 4 ) .  T h e r e a f t e r  th e  A s s is ta n t  

C o m m is s io n e r of L a b o u r M r. M . R .. K a n n a n g a ra  b y  h is le tte r o f 2 2 n d  M a y  

2 0 0 0  c a lle d  upon  th e  p e tit io n e r c o m p a n y  to  p a y  a  su m  o f R s . 2 4 5 ,0 0 0  

b e in g  a r re a rs  of E m p lo y m e n t P ro v id e n t F u n d  d u e s  to  th e  3rd  re s p o n d e n t  

a n d  th e  s u rc h a rg e . T h e  p e titio n e r c o m p a n y  to o k  up th e  p os itio n  th a t th e  

3rd  re sp o n d en t w a s  n e v e r an  e m p lo y e e  of th e  c o m p a n y  an d  th at th e re fo re , 
th e  q u e s tio n  of p ay in g  h im  p ro v id e n t fu n d  d u e s  d o e s  not a r is e  (P 6  &  P 8 ) .  

T h e  2 n d  re s p o n d e n t s u m m o n e d  th e  p arties  fo r an  inquiry an d  a fte r se v e ra l 

d a te s  of inq u iry  o ra l a n d  w ritten  s u b m is s io n s  w e re  m a d e . T h e re a f te r  th e  

2 n d  re s p o n d e n t b y  h is  le tte r o f 0 5 .1 1 .2 0 0 1  so u g h t c e rta in  c la rific a tio n s  

re g a rd in g  th e  b a s is  on w h ich  m o n th ly  p a y m e n ts  h a v e  b e e n  m a d e  to  th e
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D ire c to rs , th e  s ta te m e n t of s a la r ie s  paid  to  th e  o th e r D irec to rs  an d  th e  

decis ion  m a d e  a t th e  board  m eetin g  on 2 8 .0 2 .1 9 9 4  to  inc rease  th e  m onthly  

sa la ry  of D irecto rs . T h e  petitio n er co m p a n y  in re sp on se  to th e  a b o ve  letter 

in fo rm ed  th e  2 n d  re s p o n d e n t th a t th e  inquiry h as  b een  a lre a d y  co n cluded  

a n d  th e  d ec is io n  m a y  b e  g iv e n  on th e  m a te r ia l b e fo re  h im . T h e  2n d  

re s p o n d e n t b y  h is le tte r of 1 5 .0 1 .2 0 0 2  c o n ve yed  his o rd er to the petitioner 

c o m p a n y  re q u es tin g  th e  c o m p a n y  to  p ay  th e  3rd  re sp o n d en t R s. 1 2 3 ,0 0 0  

a s  E m p lo y e e s  P ro v id e n t F u n d  d u e s  an d  th e  s u rc h a rg e . T h e  p etitio n er  

s u b m itte d  th a t th e  2 n d  re s p o n d e n t h as  fa ile d  to  g ive  th e  p e titio n er an  

o p p o rtu n ity  to  e x a m in e  th e  m a te r ia l on w h ich  th e  2n d  re sp o n d en t w as  

sa id  to  h a v e  m a d e  th is  o rd e r an d  th is is a  b re a c h  of th e  ru les  of na tu ra l 

ju s tic e .

T h e  2 n d  re s p o n d e n t su b m itted  th a t a n  inqu iry  c o m m e n c e d  w ith  the  

co m p la in t (P 1 1 ) a n d  th e  re p ly  (P 1 2 ) .  W ritten  su b m iss io ns  of both p arties  

w e re  te n d e re d  a n d  th e y  m a d e  oral s u b m iss io n s  on tw o  d ays . H e  fu rther  

s u b m itte d  th a t  a s  c e r ta in  m a tte rs  n e e d e d  fu rth e r  c la r if ic a tio n s , h e  

d is p a tc h e d  (P 1 5 ) re q u e s tin g  th e  p e titio n er to  te n d e r fu rth er d o c u m en ts . 

A s th e  p e titio n e r re fu s e d  to  te n d e r  fu rth er d o c u m e n ts  h e  co n s id e re d  the  

a v a ila b le  d o c u m e n ts  a n d  h av in g  b e e n  sa tis fied  th a t th e  3rd  re sp o n d en t 

h a d  b e e n  r e m u n e r a te d  m o n th ly  a n d  a ls o  b e e n  s a tis f ie d  th a t th e  

E m p lo y m e n t P ro v id en t Fun d  contribution with regard  to the 3rd respondent 

h a s  not b e e n  fo rw a rd e d  to  th e  d e p a rtm e n t of L a b o u r by th e  pe titio n er  

m a d e  o rd er to  p ay  th e  E m p lo y e e s  P roviden t Fund  dues  an d  the surcharge. 
U n d e r th e s e  c irc u m s ta n c e s  th e  p e titio n er c a n n o t co m p la in  th at h e  w as  

not g iven  a  fa ir h earin g . T h e  S e n io r S ta te  C o u n s e l w h o  a p p e a rd  on behalf 

of th e  1 st an d  2 n d  R e s p o n d e n ts  p roduced  th e  D e p a rtm e n t file in court and  

s u b m itte d  th a t th e  c o p y  of th e  m in u te s  of th e  B o ard  of D ire c to rs  m e e tin g  

held  on 2 8 th  F e b ru a ry  1 9 9 4  con tain ing  the decis ion  that the m onth ly  sa lary  

of th e  D ire c to rs  h a d  b e e n  in c re a s e d  is filed  of record .

T h e  p o w e rs  of th e  C o m m is s io n e r of L a b o u r u n d e r th e  E m p lo y e e s  

P ro v id e n t F u n d  A c t is not on ly  to  d e te rm in e  c la im s  but a ls o  to call for 

d o c u m en ts  (S ec tio n  3 1 ) an d  to  e x a m in e  a n y  records or d ocum en ts  relating  

to  a n y  p ro v id en t fu nd  or p en s io n  s c h e m e  (S e c tio n  3 2 ). In this instant ca se  

th e  2n d  re s p o n d e n t h av in g  th e  m a te ria ls  n e c e s s a ry  in his possession  had  

c a lle d  fo r th e  o rig in a ls  w h ich  w e re  in th e  p o s se ss io n  of th e  p e titio n er but 

th e  p e titio n e r fa ile d  a n d  n e g le c te d  to  p ro d u c e  th e  s a m e .
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T h e  P etitioner co m p la ined  th a t h e  w a s  not g iven  an  opportun ity  to  p eru se  

th e  d o c u m e n ts  on w h ich  th e  2 n d  re s p o n d e n t re lie d  upo n  to  a rr iv e  a t h is  

d ec is io n . H e  re lie d  on  th e  ju d g m e n t in Ceylon Printers Ltd and Another v  

Weerakoon, Commissioner of Labour and o th e rw h e re  G u n a s e k a r a  J 

h e ld ;

“In v ie w  of th e  fa ilu re  b y  th e  C o m m is s io n e r to  g iv e  th e  a p p e lla n ts  a n  

o p p o rtu n ity  o f c h a lle n g in g  th e  n e w  m a te r ia l on  w h ich  h e  a c te d , th e  

C o m m iss io ner is u nd er a  duty  to  g ive  re as o n s  for his decis ion , particularly  

in v ie w  of th e  fa c t th a t it w a s  not h e  w h o  h e ld  th e  inq u iry  a n d  re c o rd e d  

th e  e v id e n c e . In th e  result, th e  o rd e r o f th e  C o m m is s io n e r w a s  in b re a c h  

of th e  p rinc ip les  of n a tu ra l ju s tic e ”.

T h is  ju d g m e n t is not a p p lic a b le  in th is  in s tan t c a s e  a s  th e  d o c u m e n ts  

th a t a re  re lied  upon  b y  th e  C o m m is s io n e r o f L a b o u r n a m e ly  P  13 a , P  1 3 b  

an d  the decision of the B oard  of D irectors a t th e  m eetin g  held  on  2 8 .0 2 .1 9 9 5  

to  a rr iv e  a t h is d ec is io n  a re  not n e w  d o c u m e n ts . T h e  o rig in a ls  o f th e s e  

d o c u m e n ts  a re  in th e  p o s s e s s io n  o f th e  p etitio n er.

T h e  P e tit io n e r fu rth er s u b m itte d  th a t th e  1 st re s p o n d e n t h a s  n o t g iv e n  

re a s o n s  for his d ec is io n  th a t w a s  c o m m u n ic a te d  to  h im  b y  le tte r m a rk e d  

P 1 7 . In Kusumawathe and others vAitken Spence & Co. Ltdz) and another 
th e  co u rt h e ld ;

“th a t in th e  a b s e n c e  of a  s ta tu to ry  re q u ire m e n t to  g iv e  re a s o n s  for 

d ec is io ns  or a  s ta tu to ry  a p p e a l from  a  d ec is io n , th e re  is no  re q u ire m e n t  

of C o m m o n  L a w  o r th e  p rin c ip les  o f n a tu ra l ju s tic e s  th a t a  T r ib u n a l or 

an  A d m in is tra tiv e  A u th ority  shou ld  g iv e  re a s o n s  fo r its d ec is io n , e v e n  if 

such  d ec is io n  h a s  b e e n  m a d e  in th e  e x e rc is e  of a  s ta tu to ry  d is c re tio n  

a n d  m a y  a d v e rs e ly  a ffe c t th e  in te re s t o f th e  le g itim a te  o r re a s o n a b le  

e x p e c ta tio n s  of o th e r  p e rs o n s .

Per S ilv a , J

“th e  find ing  th at th e re  is no  re q u ire m e n t in law  to  g iv e  re a s o n s  shou ld  

not b e  c o n s tru e d  a s  a  g a te w a y  to  a rb itra ry  d e c is io n s  a n d  o rd e rs . If a  

d ec is io n  th a t is c h a lle n g e d  is n o t a  s p e a k in g  o rd er, w h e n  n o tic e  is 

issued  b y  a  C o u rt e x e rc is in g  jud ic ia l re v iew , re a s o n s  to  s u p p o rt it h a v e
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to  b e  d is c lo s ed . R u le  5 2  o f th e  S C  R u le s  1 9 7 8  - is in ten d ed  to  affo rd  an  

o p p o rtu n ity  to  th e  re s p o n d e n ts  fo r th is  p u rp o se  ; th e  re a s o n s  thus  

disclosed  form  part of th e  record  an d  a re  in th em selves  subject to  review . 

T h u s  if th e  C o m m is s io n e r fails to  d isclose his reasons to  C ourt exercising  

judicial review , an  in ference m a y  w ell b e  draw n that the im pugned decision  

is u ltra  v ire s  a n d  re lie f g ra n te d  on  th is  b a s is .”

T h e  2n d  re s p o n d e n t in h is a ffid av it h a s  s ta ted  th a t h e  h as  re lied  on th e  

d o c u m e n ts  m a rk e d  P 1 3 a , P 1 3 b  (th e  au d it reports  w h ich  g ive  th e  m onth ly  

re m u n e ra tio n s  of th e  D ire c to rs ) a n d  h av in g  b e e n  sa tis fied  th a t th e  3rd  

re s p o n d e n t h a d  b e e n  re m u n e ra te d  m o n th ly  an d  a ls o  b e e n  sa tis fied  th a t 

th e  E m p lo y e e ’s P ro v id e n t F u n d  c o n trib u tio n  w ith  re g a rd  to  th e  3rd  

re s p o n d e n t h ad  not b e e n  fo rw ard ed  to  th e  D e p a rtm e n t of Lab ou r h e  m a d e  

th e  o rd e r m a rk e d  a s  P 1 7 . T h e  re a s o n s  for th e  d ecis io n  a re  a ls o  in the  

d e p a rtm e n t file o f th e  2 n d  re s p o n d e n t w h ich  w a s  d isclosed  to  court by th e  

le a rn e d  S e n io r  S ta te  C o u n s e l. T h e re fo re  th e  p e titio n er ca n n o t co m p la in  

th a t th e re  is a  v io la tio n  of th e  ru les  of n a tu ra l ju s tice . T h e  d ec is io n  of th e  

C o m m is s io n e r is b a s e d  on  th e  d o c u m e n ts , th e  o rig ina ls  of w h ich  w e re  in 

th e  possession  of th e  petitioner an d  th e  petitioner had  not m a d e  a n y  attem pt 

to  c o n tro v e rt th e  fac ts  c o n ta in e d  in th e s e  d o c u m e n ts  o th e r th a n  sta ting  

that th e  cop ies of th e  d ocum ents  w hich w e re  subm itted to the C om m issioner 

a r e  n o t d u ly  s ig n e d  o r a u th e n t ic a te d  by a n y  p e rs o n . T h e re fo re  th e  

s u b m is s io n s  of th e  p e titio n er th a t th e  dec is io n  of th e  C o m m is s io n e r is in 

e x c e s s  of h is ju risd ic tio n  an d  w ith o u t a n y  m a te r ia l h as  no m erit. U n d e r  

th e s e  c irc u m s ta n c e s  th e  p e titio n er is not en titled  fo r th e  re lie f c la im e d  for. 

I d is m iss  th is  a p p lic a tio n  w ith o u t costs .

S R IP A V A N , J . - 1 a g re e .

Application dismissed.


