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Civil Procedure Code - S .3 2 8  - S .329  - D ispossession on Execution o f
Decree - Rights to be estab lished  - Does Revision lie? - A lternative remedy.

Held :

(i) Where a party  who h as  been dispossessed  on the execution of a 
decree claim s a right to the subject m atter from w hich he h ad  been 
dispossessed, it is th a t party  who m u st estab lish  th a t he h as  been 
in possession in h is own right and  not u n d e r or on a right flowing 
from the Ju d g m en t Debtor.

(ii) S .329 gives an  alternative rem edy to an  aggrieved party  “It is the 
duty  of C ourt to carry  ou t effectually the object of the s ta tu te . It 
m u st be so construed  a s  to defeat all a ttem pts to do so or avoid doing 
in a  direct or circu itous m an n er th a t which h a s  been prohibited  or 
enjoined."

APPLICATION in Revision from an O rder of District C ourt of Colombo.

Case referred to :

1. C. A. 1 4 1 /9 0  - D. C. Colombo No. 5557/ZL. C. A. M. 15.10.1990.

S. M andelesw aran  with P. Peram unagam a  for Plaintiff-Petitioner.

Kuwera de Zoysa  with Ms. M edani de  Silva for Petitioner-R espondent.

Cur. adv. vutt.

J u ly  24, 2000 .
EDUSSURIYA, J . (P/CA)

T his ap p lica tio n  in  rev ision  h a s  been  filed to se t a s id e  th e  
o rd er m ade  a fte r inqu iry  in to  th e  ap p lica tio n  u n d e r  S ec tion
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3 2 8  of th e  Civil P rocedu re  Code by a  person  who h ad  been  
d isp o sse sse d  on  th e  execu tion  of th e  decree.

It is well se ttled  law  th a t  w here  a  p a rty  w ho h a s  been  
d isp o sse sse d  on  th e  execu tion  of th e  decree c la im s a  righ t to 
th e  su b je c t m a tte r  from  w h ich  he  h a d  been  d isp o ssessed  it is 
th a t  p a rty  w ho m u s t  e s ta b lish  th a t  he  h a s  been  in possession  
in  h is  ow n righ t a n d  n o t u n d e r  o r on  a  righ t flowing from  the 
ju d g m e n t debtor.

In  th is  ca se  we have a  p ecu lia r se t of c ircu m stan ces  
w h ere in  th e  ju d g m e n t c red ito r c la im s title from  the  de fendan t 
ju d g m e n t d eb to r w ho in  tu rn  c la im s title  by in h eritan ce  on the 
d e a th  of h e r  h u s b a n d  one S onny  Perera . The Petitioner, on the 
o th e r  h a n d , to  th e  ap p lica tio n  u n d e r  Section  328  c la im s to be 
th e  b ro th e r  of th e  ju d g m e n t d e b to r’s h u sb a n d  a n d  c la im s th a t 
he  h a s  b e e n  p u t in  p o ssess io n  of th e  su b jec t m a tte r  of th is 
ac tio n  by h is  b ro th e r  w ho  a s  here inbefore  m en tioned  w as the 
alleged h u s b a n d  of th e  ju d g m e n t deb tor.

It is th e  position  of th e  P e titioner in  th e  ap p lica tio n  m ade 
u n d e r  S ection  3 2 8  w ho is th e  R esp o n d en t to the  p resen t 
ap p lica tio n  before u s , th a t  th e  ju d g m e n t deb to r w as never the 
ow ner of th e  p rem ise s  in  su it, in  view of th e  fact th a t  the 
ju d g m e n t d e b to r  w a s  n o t m arried  to h e r  so called  h u sb a n d  
S o n n y  P erera  w ho a lso  h a p p e n e d  to be the  b ro th e r  of the 
P e titioner in  th e  a p p lica tio n  u n d e r  Section  328. T ow ards th is 
e n d  th e  P e titioner in  th e  ap p lica tio n  u n d e r  Section  328 
p ro d u ce d  th e  m arria g e  certifica te  of P adm a R an jan i the  
ju d g m e n t d e b to r  a n d  a  p e rso n  n am ed  N alaka, acco rd ing  to 
w h ich  th e  m arriag e  h a d  ta k e n  p lace o n 0 9 .1 2 .1 9 7 4 a s  opposed  
to  w h ich  th e  P e titioner to  th e  p re se n t app lica tion  before th is  
C o u rt h a d  p ro d u ced  a  m arriag e  certificate  of S onny  P erera  and  
P ad m a R an jan i, acco rd in g  to  w h ich  p a rtie s  w ere m arried  on 
1 8 .04 .1988 , 14 y e a rs  a fte r  th e  orig inal m arriage  of Padm a 
R a n ja n i. T h e re  is  n o  ev id en ce  w h a tso e v e r  to  e s ta b lis h  
th a t  e ith e r  th e  firs t h u s b a n d  o f P ad m a R anjan i d e p a rted  th is  
w orld o r th a t  th e  m arria g e  h a d  b e e n  dissolved. In  these
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c irc u m sta n c e s  C o u rt m u s t  necessa rily  a c ce p t th a t  th e  second  
m arriage  of P ad m a R an jan i is n o t a  law ful m arriag e  a n d  
therefo re  no  r ig h ts  flow to P a d m a  R an jan i th e  ju d g m e n t 
d e b to r  from  S onny  P erera  a n d  therefo re  th e  P etitioner to  
th e  ap p lica tio n  u n d e r  S ection  3 2 8  w a s  in  p o ssess io n  of 
th e  su b je c t m a tte r  of th is  ac tio n  o n  a  r ig h t w h ich  flows from  
S onny  Perera.

It h a s  a lso  b een  a rg u ed  by C o u n se l for th e  R esp o n d en t 
th a t  th e  P etitioner c a n n o t m a in ta in  th is  a p p lica tio n  in  view of 
th e  fact th a t  a n  a lte rn a tiv e  rem edy  h a s  b e e n  provided  by 
S ection  329  of th e  Civil P ro ced u re  C ode to  a  p a rty  w ho is 
d isp o sse sse d  or aggrieved by a n  o rd er m ad e  u n d e r  S ection  3 2 8  
an d  a s  s u c h  th e  P e titioner is n o t e n title d  to com e by w ay of 
revision. T he a lte rn a tiv e  rem edy  prov ided  by  Section  3 2 9  is 
th a t  an y  p a rty  aggrieved by  a n  o rd er u n d e r  S ec tion  3 2 8  b e ing  
en titled  to in s titu te  a n  action .

Mr. Zoysa in  o rd e r  to s u b s ta n t ia te  h is  a rg u m e n t h a s  
d raw n  o u r  a tte n tio n  to th e  dec ision  o f th is  C o u rt in  CA 
app lica tion  No. 141 /90(1 ) th a t  a  p e rso n  aggrieved w ith  a n  
o rd er m ade  u n d e r  S ection  3 2 8  o f th e  Civil P rocedu re  C ode is 
n o t en titled  to  com e by  w ay of revision.

J u s t ic e  S e n a n a y a k e  in  th e  c o u rs e  o f h is  ju d g m e n t 
com m enting  on  th e  lan g u ag e  u se d  u n d e r  S ec tion  329  s ta te d , 
“in  m y view th is  S ection  gives a n  a lte rn a tiv e  rem edy  to  a n  
aggrieved p a rty  in  s u c h  a  s itu a tio n . It is th e  d u ty  of th e  C o u rt 
to c a rry  o u t effectually  th e  ob jec t of th e  s ta tu te . It m u s t  be  so  
c o n s tru e d  a s  to  defea t all a tte m p ts  to  do so  or avoid do ing  in  
a  d irec t o r c irc u ito u s  m a n n e r  th a t  w h ich  h a s  been  p ro h ib ited  
o r en jo ined  (Maxwell In te rp re ta tio n  of S ta tu te s )  12<h E dition  
Page 137.

F u r th e r  th e  P etitioner to  th e  a p p lica tio n  u n d e r  S ection  
328  h a s  p ro d u ced  in  ev idence rece ip ts  issu e d  on  the  p ay m en t
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of e le c tr ic ity  b ills  in  re s p e c t  of th e  p re m ise s  in  su it. 
T h is  ap p lic a tio n  is therefo re  d ism issed  w ith  c o s ts  fixed 
a t  Rs. 2 1 0 0 /- .

UDALAGAMA, J .  1 agree.

Application d ism issed .


