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Writ pending appeal -  Civil Procedure Code, section 763(1) -  Judicature Act, 
section 23 -  Substantial loss -  Affidavit-ls the Commissioner for Oaths an all 
Island Justice of the Peace? -  Oaths Ordinance, section 12.

Held:

(1) Irreparable loss and damage would be caused to the defendant-peti
tioner, if stay of execution of the decree is not granted.

(2) A  Com m issioner of Oaths is not confined to a  particular district and can  
operate anywhere in the Island irrespective of where his or her perma
nent address is. His appointment is similar to an all Island Justice of the 
Peace. Thus notwithstanding that her address is at Anuradhapura, the 
affidavit which has been affirmed in Colom bo is valid in law.
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IMAM, J.

Th is  is an app lica tion fo r Leave to Appea l filed by the defendant- oi 
respondent-pe titioner (here ina fte r referred to as the defendant) to  
se t aside the o rde r o f the learned Add itiona l D istric t Judge of 
W alasum ulla  dated 3 .10.2003. Counse l fo r both sides agreed to an  
orde r being made by th is  Court on the w ritten subm issions ten
dered on 22.3 .2004.

The p la in tiff-pe titioner-respondent (here inafte r referred to as the 
pla in tiff) filed the a foresa id case No. L/404 in the D istric t Court of 
W alasm ulla  on 07 .2 .1996 aga ins t the de fendant seeking inter alia 
a dec la ra tion tha t the land se t out in the schedule to the plaint 10 
nam ely Lot 78 wh ich is 0.171 hectares in extent depicted in Final 
Village P lan No. 209 m ade by the Surveyor-G enera l be longs to the  
pla in tiff, an O rder to evict the defendant and those under him from  
the sa id land and to ob ta in vacan t possession thereof.

The p la in tiff s ta ted in the p la in t tha t his fa ther Ratnayake  
Diyapotage Jaan is  was the permit holder o f the sa id land be long
ing to the S tate and on 22.10.1990 the sa id Jaan is was given a 
grant by His Excellency the President by way o f a Swarnabhoom i 
Deed under the Land Development Ordinance. The p la in tiff fu rther 
sta ted tha t upon the death o f his fa ther who resided in the house in 20 

the aforesa id land, the de fendant in 1992 had entered the land with 
the consent o f the p la in tiff who was nom inated as his successor by 
his father. By way o f Notice dated 07.02.1996, a lthough the p la in 
tiff noticed the de fendan t to vacate the property, the defendant did  
not com ply and remained in the land.

The de fendan t in his answer dated 22.01.1997 stated that he 
and his fam ily had been in possession and occupation o f the said 
land s ince 1984 independently  and w ithou t any one ’s consent, and 
tha t he had constructed a house, obta ined electricity, p lanted jak  
and pepper as perm anent vegeta tion , and had been registered as 30 
a Voter at the said address s ince 1989. The defendant fu rther s ta t
ed in the answer tha t the p la in tiff cannot seek a declaration of title  
in respect o f the a fo resa id  land by v irtue of the Swarnabhoom i 
Deed, as such a grant under The Land Development Ordinance 
does not con fe r an Absolute Title upon the grantee, and as Title 
remains with the State, th is action cannot be maintained w ithout
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making the S tate a party. A t the Tria l 17 Issues were raised. The  
p la in tiff gave ev idence and produced a certified copy o f the g ran t 
dated 22.10.1990, and stated that his fa the r had been conferred 
title to  the sa id land by v irtue o f the grant. The de fendan t too gave  
ev idence and said tha t he and his fam ily  m em bers had been in pos
session o f the sa id land s ince  1984, construc ted  a house and tha t 
he was responsib le fo r the p lanta tions there in . The de fendan t fu r
the r ca lled severa l w itnesses to g ive ev idence w ith  regard to his  
possession o f the land s ince 1984.

The learned Add itiona l D is tric t Judge gave judgment in favour of 
the plaintiff by g ran ting  him  the re lie fs prayed fo r in (g) ($o) and (c)  
o f the p raye r to  the p la in t, and o rdered the  ev ic tion  o f the  de fendan t 
as prayed fo r by the pla in tiff.

The p la in tiff subsequently filed  an app lica tion  in the D is tric t 
Court under section 763 o f the C ivil P rocedure Code fo r the exe
cution of the decree pend ing Appea l. The de fendan t filed ob jec
tions, and the m a tte r w as taken up fo r inquiry on 28.08.2003. Both  
parties had tendered w ritten subm iss ions and re levan t papers, 
w ithou t ca lling any w itnesses, consequen t to  wh ich the  learned  
Add itiona l D is tric t Judge  de live red O rde r on 03.10.2003 and  
a llowed the p la in tiff’s app lica tion  fo r writ pending Appeal.

It was subm itted on beha lf o f the p la in tiff tha t the de fendan t 
(judgm ent debtor) did not adduce evidence to es tab lish  substantial 
loss tha t wou ld  be caused to him in the even t o f the w rit be ing exe 
cuted.

The re levant s ta tu to ry p rov is ions in the issue or s tay ing o f w rit 
pend ing appea l are con ta ined in section 23 o f the Jud ica tu re  Act 
and section 763(2) o f the C ivil P rocedure Code. Sam arakoon, CJ. 
in Chariott Perera v Thambiah <1) a t p. 360 sa id tha t the m atte r o f 
staying of execution pend ing appeal is governed by the prov is ions  
of section 23 o f the Judicature Act read w ith section 763(2) o f the  
Civil P rocedure Code; the fo rm er perm its the Court to s tay Writ of 
Execution if it sees fit and the la tte r perm its it to s tay if the judgment 
debtor sa tis fies the Court tha t substantial loss may result.

S tay o f execution o f the decree pend ing appea l is granted when  
the proceed ings would cause irreparable loss and injury to the  
appe llan t, and where the dam ages suffered by execution wou ld be 
substan tia l, as held in Sokkalal Ram Sartv Nadar. (2)
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In Mack v  Sanmugard3> it was held tha t S tay o f Execution will 
be granted if there is any doub t o f the justice  o f the decision and  
execution w ill cause dam age to  the appe llan t wh ich w ill be both  
irreparab le  and exhaustive.

The requ irem ent o f p roo f o f substantia l/irreparab le loss/ln jury  
has been dec lared in a num ber o f subsequent cases as well such so 
as Don Piyasena v  Mayawathie JayasuriyaW■ Grindlay’s Bank Ltd 
v Mackinnon Mackenize & Co.Ceylon Ltd. (1995)(5) and Perera v  
Gunawardena (®). .

In Saleem v  Balakumar <7> it was held tha t w rit must be stayed  
until the  fina l d isposa l o f the Appea l if the Court is satisfied that 
there is a substan tia l question o f law to be adjud ica ted upon at the 
hearing.

In Perera v  Gunawardena, supra it was observed that some  
considera tion o f the degree o f hardsh ip to the judgm ent-cred ito r  
may also be re levant in such an app lication. go

In Amarange v Seelawathie Weerakood8), it was held tha t sub
stantia l loss is not necessarily monetary loss, and the expression  
m ust have a re lative meaning and must vary with the facts of each 
case.

I exam ined the o rde r o f the learned D istric t Judge dated
03.10.2003. In th is Leave to Appea l app lica tion the defendant in his  
prayer (i) to the petition has sough t a s tay orde r until the fina l de te r
m ination o f th is app lica tion . Th is  Court issued a stay order on  
21 .10 .2003 wh ich has continuously been extended to cover the  
next date on wh ich the case was ca lled . If a stay order is not issued 100 

until the final determination o f th is app lica tion , Irreparable Loss 
and Damage wou ld be caused to the defendant-respondent-pe ti
tioners. Hence I issue a S tay O rde r staying further proceedings in 
case No. L/404 in the D istric t C ourt o f W alasm ulla  until the final 
dete rm ina tion o f th is App lica tion as prayed fo r in p rayer (i) o f the  
said petition.

The p la in tiff-responden t’s Counse l’s subm ission tha t the a ffi
dav it perta in ing to th is app lica tion was defective as the ‘Ju ra t’ s ta t
ed tha t the a ffidav it was a ffirm ed on 20.10 .2003 at Co lom bo where
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as the C om m iss ioner fo r Oaths and /o r Justice  o f Peace had been 110  

in Anuradhapura  accord ing to the Rubber Seal, w as considered by  
me. The sa id A ffidav it too was exam ined by me. A  Com m iss ioner 
fo r Oaths is not con fined to a pa rticu la r D is tric t and can opera te any  
where in the island irrespective  o f where  his o r her perm anent 
address is. H is o r her appo in tm en t under section 12 o f the Oaths  
Ord inance is s im ila r to  an all Is land JP. Thus no tw iths tand ing her 
address a t Anuradhapura . I am  o f the  v iew  tha t the a fo resa id  a ffi
dav it is va lid  in law.
For the a fo resa id  reasons, I g ran t Leave to Appea l to  the de fen 
dan t-responden t-pe titione r from  the o rde r o f the learned Add itiona l 120  

D istric t Judge o f W a lasm u lla  dated 03 .10 .2003. No costs.

Leave to appeal granted.


