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Civil Procedure Code, -  section 537 -  Recall of letters of administration -  
Fresh inquriy into the application for grant of letters ordered -  Order made -  
Appellant not entitled to interest from mother -  No right to the estate -  Letters 
granted to the respondent -  Appeal -  Is this a final order or an interlocutory 
order?

Held :

(1) Though the impugned order is made after a subsequent fresh inquiry, it 
was only an exercise of jurisdiction under section 537 and any order 
made consequent to such an inquiry does not amount to a final order.
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Per Wijeratne, J.

“Determination of intervenient appellant’s right of inheritance is only inci­
dental to an application to intervene in the testamentary proceedings and 
recall and revocation of letters of administration cannot be considered to 
finally settle the issue of inheritance.”

APPEAL from an order of the District Court of Mt.Lavinia.
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WIJAYARATNE, J.

Th is  is an appeal pre fe rred by the In terven ient-petitioner-appe l-  
lant (here ina fte r re ferred to as the appe llan t) aga inst the o rde r of 
the learned D is tric t Judge o f M t.Lav in ia dated 08.01.2003. The  
o rde r is a seque l to the app lica tion made by the appe llan t under 
and in te rm s o f section 537 o f the C iv il P rocedure Code praying for 
the recall o f Le tte rs o f Adm in is tra tion granted to the petitioner- 
responden t-responden t (here ina fte r referred to as the respondent), 
revoke the sam e and to a llow  he r to  in tervene in the proceedings  
and g ran t Letters o f Adm in is tra tion o f the esta te to her. Th is app li­
ca tion is dated 29.03.2000.

Consequen t to the o rde r o f the learned D istric t Judge dated  
04.04.2001 made on such app lica tion , where in a fresh inquiry into  
the app lica tion  o f the appe llan t fo r the g ran t o f Lette rs o f 
Adm in istra tion , was ordered , there had been a fresh inquiry into  
such m atte r cu lm ina ting in the im pugned order dated 08.01.2003  
be ing made. The appe llan t m ade th is appeal by way o f d irect
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appea l from  such o rde r wh ich is a lleged to have the e ffec t o f dec la r­
ing tha t the appe llan t is not entitled to inherit from  her mother, 
whose esta te is being adm in is te red in these proceed ings and has  
no right to her esta te and Letters o f Adm in is tra tion be granted to the  
respondent.

The respondent ra ised pre lim inary ob jec tion on the basis tha t 
the appe llan t has no right o f appea l in as much as the o rde r  
impugned in th is appea l is one made under section 537 o f the C ivil 
Procedure Code, is not a judgem en t o r a fina l o rde r and on ly an  
in te rlocutory order.

The parties who argued the m atte r o f the p re lim ina ry ob jection  
conceded tha t on ly an o rde r hav ing the e ffect o f a fina l o rde r can  
be d irectly appea led from , to th is court. The  appe llan t argued tha t 
the im pugned o rde r has the  e ffec t o f a fina l o rde r in as much as the  
same dete rm ined not on ly her righ t o f inheritance but the rights o f 
her ch ildren as well. Hence she is entitled to p re fe r an appea l d irec t 
to th is court. On the o the r hand the responden t argued tha t an  
order m ade on an app lica tion under section 537 does not have the  
effect o f a fina l o rde r because it does no t fina lly  se ttle  the  m atte r 
of Adm in istra tion o f the Estate.

It is pe rtinen t to  exam ine the  h is to ry o f the  p roceed ings o f th is  
case to de te rm ine the  nature and scope o f the  im pugned order. The  
respondent was gran ted Lette rs o f Adm in is tra tion  o f the Estate, 
afte r notice under section 529 w as pub lished and in the absence o f 
any ob jec tion and a fte r hearing in te rm s o f the p rov is ions o f section  
532 o f the C ivil P rocedure Code. Such o rde r o f g ran ting  Lette rs o f 
Adm in istra tion was m ade on 24.11.1999. W hen the appe llan t 
made app lica tion under section 537 dated 29 .03 .2000 Court a fte r 
inquiry made o rde r da ted 04 .04 .2001 ., a llow ing  the  in te rven tion  
and reca lling and revoking the  Le tte rs o f Adm in is tra tion  a lready  
granted. Such an o rde r cou ld  on ly  have been m ade by the  cou rt in 
the exerc ise o f its ju risd ic tion  under section 537 o f the  Code. 
However the o rde r m ade had le ft the  m a tte r o f the  appe llan t’s  en ti­
tlem ent to inheritance to be de te rm ined in a fresh  inquiry. The court 
did not de te rm ine the ju risd ic tion  o f the cou rt to  ho ld such fresh  
inqu iry under section 537, because there a re no p rov is ions under  
Chapter XXXV III to  hold such fresh  inqu iry  in to  an in te rven tion to  
determ ine the appe llan t’s en titlem en t to inheritance o r share o f the
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esta te . The  learned D is tric t Judge before a llow ing the intervention  
and recall and revocation o f Letters o f Adm in istra tion , should have  
sa tis fied h im self, tha t the app lican t under section 537 “had such an
in te res t in the  esta te  o f the deceased person as entitles h im ..... to
make such app lica tion ” . The in terest the appe llan t cla imed is her 
en titlem en t to 1/2 share o f the  esta te on the basis o f her inheritance 60 
from  the  deceased mother, wh ich was effective ly d isputed by the  
respondent. Then it w as the du ty  o f the court to  determ ine her en ti­
tlem en t before a llow ing the in tervention and recall and revocation  
o f Letters o f Adm in istra tion . The learned D istric t Judge has erred  
in law  in a llow ing the app lica tion under section 537 w ithou t de te r­
m in ing her righ t to  inherit from  her deceased mother. However, it 
is seen tha t the fresh inqu iry  was ordered as an extension o f the  
exerc ise o f the ju risd ic tion under section 537, though not properly  
exercised in one inqu iry resulting in the o rde r a llow ing the in ter­
vention and the recall and revocation of Letters o f Adm in istra tion . 70 
The inquiry cu lm ina ting in the impugned order is one that could only  
have been held on ly in the exerc ise o f ju risd iction under section  
537 o f the Code and hence the order made consequent to the  
same cannot in law, am ount to a final order.

In the ins tan t case, if the inquiry into the m atter o f in tervenient- 
appe llan t’s en titlem ent to inheritance too was determ ined a t the  
inqu iry held in te rm s o f section 537, the Letters o f Adm in istra tion  
could not have been recalled and revoked w ith the result tha t was  
produced in the subsequen t inqu iry d ism iss ing her c la im  o f inheri­
tance. In such an even t the adm in is tra tion o f the estate o f the 80 

deceased wou ld  con tinue w ithou t any d is turbance o f proceedings  
and the in te rven ien t-appe llan t cou ld on ly have appealed against 
the sam e w ith  leave o f th is court firs t had and obta ined. Though  
the im pugned o rde r dated 08 .01 .2003 is made a fte r a subsequent 
fresh inquiry, it was on ly an exerc ise o f ju risd ic tion under section  
537 o f the code and any orde r made consequent to such an inquiry  
does not m ount to a fina l order.

Testing the fina lity  o f the o rde r appea led from , in the light o f the  
dec is ions o f the cases o f

Viravan Chetty v  Ukku BandaW 90
Settlement Officer v  Vander Pooten (2)
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Yoosuf v  National Bank of India Ltd., (3)
Siriwardane v  Air Ceylon Ltd.S*)

It is noted tha t the de te rm ina tion  o f in te rven ien t-appe llan t’s right 
o f inheritance is on ly  inc iden ta l to  an app lica tion  to  in te rvene in the  
testam entary p roceed ings and recall and revoca tion o f Letters o f 
Adm in istra tion canno t be cons ide red to fina lly  se ttle  the  issue o f 
inheritance.

In these c ircum stances, I upho ld the  p re lim ina ry ob jec tion tha t 
the appe llan t has no righ t o f d irec t appea l to  th is  cou rt from  the  
orde r made consequen t to an app lica tion  under section 537 o f the 100  

Civil P rocedure Code.
The appea l o f the In te rven ien t-appe llan t is d ism issed in lim ine  

with costs fixed a t Rs.5 ,000/= .
Appeal Dismissed.


