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WELGAMA
VS.

WIJESUNDERA AND ANOTHER
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SC APPEAL 2/2003 
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MAY 20, JUNE 17, JULY 11, AUG UST 29 AND NOVEM BER 3, 2003 
AND FEBRUARY 17, 2004

Testamentary Action —  Determining the date of death for purpose of deciding, 
date when estate passed to heirs and for grant of letters of administration - 
Presumption of life - Evidence Ordinance, section 107 - Presumption of death
- Evidence Ordinance, section 108 - Interpretation Act, No. 10 of 1988 
amending the period for presumption of death from “seven years” to “one year'
- How may court decide the date of death as a fact - Does the amendment date 
back to the day deceased disappeared, viz. 13.02.1983 or should one year be 
counted from the date of the amending Act, viz. 02.04.1988? - Intermeddling 
with the estate on the basis of deceased's power of attorney - Effect of 
intermeddling on the date of death.
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The appellant is the widow and the respondents are the two sisters of Upali 
Wijewardena who disappeared on his way to Colombo from Kuala Lumpur in 
his private lear jet on 13.02.1983. Neither the air craft nor the remains of 
Wijewardena were traced. At the time of his disappearance neither the appellant 
nor the respondents sought to institute testamentary proceedings, but on 
07.10.1987 the respondents filed DC Colombo Case No. 30927/T. They 
complained that the appellants acting on the power of attorney issued by 
Wijewardena (deceased) intermeddled with the estate “while he was alive” 
and sought letters of administration p e n d e n te  lite  under section 539A of the 
Civil Procedure Code (then in force) on the basis that Wijewardena died on 
13.02.1983. The court did not publish order nisi but ordered that the appellant’s 
objections be issued to the respondents.

When the matter was taken to the Court of Appeal by the respondents, the 
appellant explained that the respondents were estopped from pleading death 
on 13.02.1983 and that as on the date of his disappearance the deceased’s 
liabilities exceed his assets. He owed Rs. 50 million to the Revenue 
Department and Rs. 200 million to the People’s Bank; steps were taken to 
settle these debts on the basis of the power of attorney and the respondents 
acquiesced in restructuring the companies and in fact accepted office as 
directors of separate companies.

In the meantime on 21.04.1988, section 108 of the Evidence Ordinance 
was amended by Act, No. 10 of 1988 substituting the words “seven years” with 
“ one year” for the purpose of reducing the period of presumption of death. 
Consequently the Court of Appeal litigation in DC Colombo No. 30927/T was 
withdrawn by the respondents who also consented to letters of administration 
being granted to the appellant in DC Colombo No. 31166/T filed on 28.04.1988. 
In that action court ordered final accounts to be filed on 08.03.1993.

Notwithstanding the settlement reached regarding DC Colombo No. 309271/ 
T which was withdrawn of consent, respondents insisted in Case No. 31166/ 
T that the court should hear the matter as if Wijewardena died on 13.02.1983. 
The appellant contends that she filed action on the basis that the decreased 
died on 21.04.1988, the date of the amending Act, No. 10 of 1988. The District 
Judge held that on the basis of the evidence and documents the date of the 
death was 13.02.1983. The Court of Appeal affirmed the order of the District 
Judge that the date of death has to be established on evidence and not in 
terms of section 108 of the Evidence Ordinance, as amended.

HELD:

(Bandaranayake, J. dissenting)
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The date of the death for purpose of the estate should be taken as 
21.04.1988.

Per S. N. SILVA, CJ

" ......................The question is from which date the period of one year should
be computed? Is it one year immediately preceding 21.04.1988 as contended 
by the President’s Counsel for the appellant or one year from the date of 
disappearance as contended in particular by Counsel for the 2nd respondent.?
I am inclined to agree with the President’s Counsel for the appellant for two 
reasons.

Firstly the amendment to the Evidence Ordinance is procedural in nature. It 
applies prospectively and a party could avail of it only after it comes into force. 
Therefore, the earliest date on which a party could establish the fact of death 
on the basis of the presumption is the date on which the law comes into 
operation. A  fortiori the relevant period within which it should be proved that the 
person was not heard is the period of one year immediately preceding that 
year.

Secondly, if the presumption of death is to relate back to one year after 
13.02.1983 as contended by Counsel for the 2nd respondent or to 13.02.1983 
as contended by President’s Counsel for the 1st respondent, it would lead to 
the incongruous result as noted above, in which the person will be presumed 
to be alive as well as dead during the same period.”.

P e r  BANDARANAYAKE, J. (dissenting)

1. "Section 107 of the Evidence Ordinance could be regarded as a 
provision which considers the burden of proof of the death of a 
person known to have been alive within thirty years and section 108 
refers to the burden of proof regarding a person who is alive and had 
not been heard of for seven years”.

2. “It would be necessary according to Pulle, J (in D a v o o d b h o y v . Farook) 
(1959) 63 NLR 97) to prove such death in terms of section 101 of the 
Evidence Ordinance”.

3. “The period of seven years referred to in section 108 was amended 
by Act, No. 10 of 1988 by reducing the period of seven years to one 
year.”

4. ‘That section (108) does not create a presumption as to the tim e o f 
d ea th  of a person in question”.
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5....................."Although the deceased was not seen after 13.02.1983, the
appellant had dealt with his property as he was alive and living 
elsewhere.” .

“ The respondents have continued to state that the appellant was 
last seen or heard on 13.02.1983. The appellant has not disputed 
this fact nor has taken any steps to prove anything to the contrary. 
Therefore there could not be any dispute between the parties that the 
deceased was last seen or heard on 13.02.1983.”.

6. "I cannot see any basis for the date of the amended section 108, 
which came into force to be regarded as the date'of the death of the 
deceased and in my view the contention that the date is to be 
presumed as at 21.04.1988 is not only contradictory and untenable, 
but also is an attempt to give an artificial and baseless interpretation 
to the amended section .”
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APPEAL from the judgement of the Court of Appeal.

N ih a l J a y a m a n n e  P. C. with R o n a ld  P e re ra , V. C hoksy, N o o ra n i A m aras in g h e , 
U d ith a  C o llu re  and D ila n  d e  S ilva  for appellant.

W ije y a d a s a  R a ja p a k s e , PC with N a v in  M a ra p a n a  for respondents.

C u r.adv.vu lt.

April 1st 2005
S A R A T H  N. SILVA, C . J .

T h is  is an  a p p e a l fro m  th e  J u d g m e n t d a te d  1 1 .0 1 .1 9 9 9  of th e  C o u rt of 
A p p e a l. B y  th a t J u d g m e n t th e  C o u rt of A p p e a l d is m iss ed  th e  ap p lica tio n  

of th e  a p p e lla n t fo r le a v e  to  a p p e a l from  o rd e r d a te d  2 8 .1 1 .1 9 9 7  of th e  

D is tric t C o u rt.

T h e  h e a r in g  of th e  a p p lic a tio n  fo r S p e c ia l L e a v e  to  A p p e a l b e fo re  th is  

C o u rt an d  of this a p p e a l w e re  ad jo u rn ed  for co n s id e ra b le  periods of tim e  to 

e n a b le  th e  p arties  to  a rriv e  a t a  s e ttle m e n t of th e  d isp u te . U p o n  th e  fa ilu re  

to  a rr iv e  a t a  s e ttle m e n t, C o u n s e l m a d e  s u b m iss io n s  a n d  th e re a fte r  

te n d e re d  e x te n s iv e  w ritten  su b m iss io n s .

T h e  d is p u te  re la te s  to  th e  ad m in is tra tio n  of th e  e s ta te  o f th e  la te  Philip  

U pali W ije w a rd e n a , lead ing  public figure an d  a  b us in essm an . H e  em b a rk ed  

from  th e  K u a la  L u m p u r In te rn a tio n a l A irp o rt in h is p riva te  L e a r  J e t on
1 3 .0 2 .1 9 8 3  w ith  th e  re c o rd e d  d e s tin a tio n  b e in g  C o lo m b o . T h e  a irc ra ft  

fa ile d  to  g iv e  a  pos ition  re p o rt o v e rh e a d  M e d a n  to  th e  K u a la  L u m p u r A ir 

T ra ffic  C o n tro l C e n tre  an d  did  not re g a in  co n tac t w ith  an y  G ro u n d  C ontro l 
C e n te r , th e re a fte r. N e ith e r  th e  re m a in s  of W ije w a rd e n a  n or of a n y  of th e  

p a s s e n g e rs  h a v e  b e e n  fo u n d . It is re p o rte d  th a t s o m e  fis h e rm e n  in
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In d o n e s ia  h a v e  fo u n d  a  w h e e l o f a n  a irc ra ft a n d  a  p a rt w h ic h  co u ld  b e  

re la te d  to  th a t a irc ra ft. T h e  h e irs  a r e  h is w id o w , th e  p re s e n t a p p e lla n t a n d  

h is  tw o  s is te r s ,  b e in g  th e  R e s p o n d e n ts .  A lth o u g h ,  W i je w a r d e n a  

d is a p p e a re d  in th e  c irc u m s ta n c e s  s ta te d  a b o v e  o n  1 3 .0 2 .1 9 8 3 ,  n e ith e r  

th e  A p p e lla n t n o r a n y  o f th e  R e s p o n d e n ts  so u g h t to  ins titu te  T e s ta m e n ta ry  

p ro c e e d in g s  fo r L e tte rs  o f A d m in is tra tio n  in te rm s  o f S e c tio n  5 3 0 (1 )  o f th e  

C ivil P ro c e d u re  C o d e  (w h ich  w a s  th e n  a p p lic a b le ) on  th e  b a s is  th a t h e  

d ie d  on 1 3 .0 2 .1 9 8 3  b e in g  th e  d a y  on  w h ic h  th e  a irc ra ft  h e  w a s  in 

d is a p p e a re d . W ije w a r d e n a  h a d  a p p o in te d  o n e  R a m a lin g a m  M u ru g ia h  a s  

his A tto rn e y  a n d  his a ffa irs  w e re  c a rr ie d  o u t o n  th e  b as is  of th e  sa id  P o w e r  

of A tto rney. S u b s e q u e n tly , th e  sa id  M u ru g ia h  g a v e  a  su b s titu te d  P o w e r  of 

A tto rn e y  in fa v o u r o f th e  A p p e lla n t.

O n  0 7 .1 0 .1 9 8 7 ,  th e  tw o  R e s p o n d e n ts  file d  a  p e titio n  in th e  D is tric t 

C ourt of C o lo m b o  (N o . 3 0 9 2 7 /T ) , seek in g  Letters o f Adm inistration  in respect 
of th e  e s ta te  of W ije w a rd e n a . It w a s  p le a d e d  in th e  pe titio n  (p a ra g ra p h  7 )  

that th e  P etitioners  h a v e  reaso n  to  b e lie v e  th a t th e  R e s p o n d e n t (th e  p resen t 
a p p e lla n t) h a s  b e e n  w illfu lly  a s s e rtin g  th a t th e  d e c e a s e d  is still a liv e  fo r 

th e  unlaw fu l a n d  illegal p u rp o s e  of a d m in is te rin g  w rongfu lly , in te rm e d d lin g  

a n d  to  d o  w h a t s h e  s o le ly  w is h e s  w ith  th e  c o n s id e ra b le  a s s e ts  of th e  

d e c e a s e d , w ith o u t a n y  a u th o rity  o r su p e rv is io n  fro m  th is  C o u rt. T h e y  a ls o  

p le a d e d  th a t th e  ac tio n  ta k e n  by M u ru g ia h  a n d  th e  A p p e lla n t on th e  p o w e r  

of a tto rn e y  re fe rre d  to  a b o v e  is u n la w fu l. T h e y  a p p lie d  to  a d m in is te r  th e  

e s ta te  on  th e  b a s is  th a t W ije w a r d e n a  d ie d  on  1 3 .0 2 .8 3  a n d  s o u g h t in te r  

a lia  L e tte rs  o f A d m in is tra tio n  p e n d e n te  lite in te rm s  of S e c tio n  5 3 9 A  of th e  

Civil P ro ced ure  C o d e  (w hich  w a s  then  ap p licab le ). T h e  District C o u rt re fused  

to  g ran t L e tte rs  of A d m in is tra tio n  p e n d e n te  lite. H o w e v e r, th e  C o u rt issued  

O rd e r  N isi on  0 8 .1 0 .1 9 8 7 .  O n  1 9 .1 0 .1 9 8 7  th e  A p p e lla n t file d  p a p e rs  a n d  

m a d e  a n  a p p lic a tio n  to  re c a ll th e  O rd e r  N is i th a t h a d  b e e n  is s u e d . T h e  

D istric t C o u rt th e n  n o te d  th a t th e  O rd e r  N is i h a d  n o t b e e n  s ig n e d  a n d  

m a d e  o rd e r th a t n o  O rd e r  N is i b e  p u b lis h e d . It w a s  fu rth e r  d ire c te d  th a t  

N o t ic e  o f o b je c t io n  b e  is s u e d  o n  th e  p r e s e n t  R e s p o n d e n ts .  T h e  

R e sp o n d en ts  filed an  ap p lica tion  fo r L e a v e  to  A p p e a l to  th e  C o u rt of A p p ea l 

fro m  th e  o rd e r m a d e  b y  th e  D is tric t C o u rt on  1 9 .1 0 .1 9 8 7 .  T h e y  a ls o  file d  

an  a p p lic a tio n  in R e v is io n  a n d  a  F in a l A p p e a l fro m  th e  s a m e  O rd e r.

O n  2 8 .0 4 .1 9 8 8 ,  th e  A p p e lla n t file d  p e titio n  in th e  D is tric t C o u rt (C a s e  

N o . 3 1 1 6 6 /T )  s e e k in g  L e tte rs  o f A d m in is tra tio n . T h e  a p p lic a tio n  w a s  filed  

on th e  b as is  o f th e  a m e n d m e n t to  S e c tio n  1 0 8  o f th e  E v id e n c e  O rd in a n c e
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m a d e  b y  A ct, N o . 1 0  o f 1 9 8 8 , w h ich  c a m e  into  fo rce  on  2 1 .0 4 .1 9 8 8 .  T h e  

D istrict C o u rt issued  O rd e r  N isi on th e  bas is  of th is ap p lica tion , in term s of 
S e c tio n  5 3 1  of th e  C iv il P ro c e d u re  C o d e  an d  d irec te d  s e rv ic e  on th e  
R e sp o n d en ts .

A t th is  ju n c tu re , w h e n  c a s e s  w e re  p e n d in g  in th e  D istrict C o u rt and  

C o u rt of A p p e a l a s  a fo re s a id , th e  p a rtie s  e n te re d  into  a  s e ttle m e n t on  

1 8 .0 1 .1 9 8 9 .  T h e  s e ttle m e n t h a s  b e e n  s ig n e d  by th e  a p p e lla n t an d  th e  
R e s p o n d e n ts  on  th e  b a s is  of w h ich  th e  R e s p o n d e n ts  w ith d re w  th e  

A p p lica tio n s  fo r L e a v e  to  A p p e a l, R ev is io n , a n d  th e  F inal A p p e a l re fe rred  

to  ab o ve . A  sch ed u le  to  th e  S ettlem en t A g re e m e n t specifies th e  C o m pan ies  

in re s p e c t of w h ich  th e  d e c e a s e d  h ad  in te res ts  an d  th e  A p p e lla n t a g re e d  

on  h e r p a rt to  th e  a p p o in tm e n t of th e  R e s p o n d e n ts  an d  th e ir ch ild ren  to  

p os itio ns  in th e  B o a rd s  of D ire c to rs  of sp ec ifie d  C o m p a n ie s  an d  to  m a k e  

ce rta in  p a y m e n ts  a s  fe e s . It is s p ec ific a lly  p ro v id e d  th a t s u b s e q u e n t to  

th e  e x e c u tio n  of th e  a g re e m e n t an d  th e  a p p o in tm e n t o f D irec to rs , as  

re fe rre d  to , th e  R e s p o n d e n ts  will c o n s e n t to  L e tte rs  of A d m in is tra tio n  in 

re s p e c t of th e  e s ta te  of th e  d e c e a s e d  b e in g  issued  to  th e  A p p e lla n t in the  

D istrict C o u rt c a s e  N o . 3 1 1 6 6 /T , as  th e  w id o w  of th e  d e c e a s e d  w ithout h er  

p ro vid in g  a n y  s e c u rity  fo r th is  p u rp o s e  o th e r th an  a  p ers o n a l bond . T h e  

R e s p o n d e n ts  a lso  a g re e d  to  w ith d raw  th e  te s ta m e n ta ry  action  N o . 3 0 9 2 7 /  
T  filed  by th e m  in th e  D istric t C o u rt. It w a s  s p ec ific a lly  a g re e d  th a t th e  

R e s p o n d e n ts  w ill w ith d ra w  th e  a lle g a tio n s  m a d e  ag a in s t th e  A p p e lla n t in 

p a ra g ra p h  7  of th e  petition  filed  in th a t ac tio n , th e  c o n ten ts  of w hich  

p ara g rap h  h a v e  b e e n  re ferred  to  ab o ve .

O n  th e  b a s is  of th e  fo reg o in g  s e ttle m e n t A p p e lla n t w a s  issued  with  

L ette rs  of A d m in is tra tio n .

O n  2 6 .1 1 .1 9 9 2  th e  L e tte rs  of A d m in is tra tio n  w e re  s ig n e d  by th e  A dd l. 
District J u d g e  w h o  d irec ted  th a t th e  inven tory an d  the final ac co u n t be filed  

on 0 8 .0 3 .1 9 9 3 .  In c la u s e  3  of th e  s e ttle m e n t A g re e m e n t it is sp ec ifica lly  

s ta te d  th a t th e  A p p e lla n t, “u n d e r ta k e s  to  fu rn ish  a c c o u n ts  in re s p e c t of 
ea ch  an d  e v e ry  y e a r of h er adm in istration  of th e  said E sta te  of the d ece as ed  

to  th e  P a rtie s  of th e  F irst P art (R e s p o n d e n ts ) b e fo re  th e  T h irty  First d ay  of 
D e c e m b e r  in e a c h  a n d  e v e ry  y e a r  c o m m e n c in g  from  31 st M a rc h , 1 9 9 0 ”

T h e  d is p u te  w a s  re k in d le d  by th e  fa ilu re  on  th e  part o f th e  A p p e lla n t to 

file th e  inventory an d  final account as  d irected  by C ourt or to render accounts  

as ag re ed  to  in c lau se  3  of the A g re e m e n t referred  ab o ve . T h e  R espondents
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filed  a  petition  a n d  a ffid av it on 0 2 .0 4 .1 9 9 7  in c a s e  N o . 3 1 1 6 6 /T  (b e in g  th e  

ap p lica tio n  file d  by th e  A p p e lla n t in w h ich  L e tte rs  o f A d m in is tra tio n  h a d  

b e e n  is s u e d .), a llg e g in g  in te r a lia , th a t th e  d e c e a s e d  d ie d  on 1 3 .0 2 .1 9 8 3  

an d  the A p p e llan t in te rm edd led  an d /o r d ea lt w ith  th e  as se ts  of th e  d e c e a s e d  

fo r h e r o w n  b en e fit on  th e  b as is  of a  P o w e r  o f A tto rn e y  w h ich  w a s  null an d  

vo id , fo r h e r  o w n  b e n e fit  in fra u d  o f th e  R e s p o n d e n ts . T h e y  s o u g h t a n  

o rd e r a g a in s t th e  A p p e lla n t from  th e  D istrict C o u rt to  file a  fu rth er inven to ry  

a n d  v a lu a tio n  o f th e  d e c e a s e d ’s p ro p e rty  a t  th e  d a te  o f h is  d e a th , n a m e ly
1 3 .0 2 .1 9 8 3  a n d  a  fina l a c c o u n t of th e  a d m in is tra tio n  of th e  e s ta te  on  or 

b e fo re  a  d a te  to  b e  fix e d  b y  C o u rt.

T h e  A p p e l la n t  f i le d  o b je c t io n s  o n  2 9 . 0 7 . 1 9 9 7  s ta t in g  th a t  th e  

R e s p o n d e n ts  a r e  e s to p p e d  fro m  a s s e rtin g  th a t th e  d e c e a s e d  d ie d  on
1 3 .0 2 .1 9 8 3  a fte r  th e y  w ith d re w  c a s e  N o . 3 0 9 2 7 /T  file d  b y  th e m  a n d  

c o n s e n te d  to  L e tte rs  b e in g  g ra n te d  to  h e r in c a s e  N o . 3 1 1 6 6 /T  filed  b y  h e r  

on th e  b as is  th a t d e a th  to o k  p la c e  on 2 1 .0 4 .1 9 8 8  b e in g  th e  d a te  on  w h ich  

th e  a m e n d m e n t to  th e  E v id e n c e  O rd in a n c e  c a m e  in to  fo rc e . S h e  fu rth e r  

sta ted  that as  a t th e  d a te  of d is a p p e a ra n c e  th e  liabilities of M r. W ije w a rd e n a  

e x c e e d e d  his a s s e ts , w ith  a b o u t R s . 5 0  M illion  d u e  to  th e  In lan d  R e v e n u e  

D e p a rtm e n t a n d  n e a rly  R s . 2 0 0  M illion  d u e  to  th e  P e o p le ’s B a n k  on  d eb ts  

of his c o m p a n ie s  c o v e re d  by p ers o n a l g u a ra n te e s . T h a t, ac tio n  w a s  ta k e n  

on th e  P o w e r  o f A tto rn e y  to a v o id  a  b a n k ru p tc y  s itu a tio n  in w h ich  th e  

P e o p le s  B a n k  w o u ld  h a v e  ta k e n  o v e r th e  a s s e ts . T h e  d e b ts  w e re  s e ttle d  

a n d  th e  a s s e ts  w e re  re s tru c tu re d . T h a t , th e  R e s p o n d e n ts  a c q u ie s c e d  in 

such  re s tru c tu rin g  w h ich  w a s  d o n e  on th e  b a s is  th a t W ije w a r d e n a  w a s  

alive an d  on th e  au thority  of th e  p o w er of a tto rn ey  by ac ce p tin g  D irectorship  

in C o m p a n ie s  th a t  c a m e  into  e x is te n c e  a fte r  1 3 .0 2 .1 9 8 3 ,  in te rm s  of 
S e ttle m e n t A g re e m e n t re fe rre d  to  a b o v e .

T h e  A d d itio n a l D is tr ic t J u d g e , in th e  first p a rt o f h is  O r d e r  d a te d  

2 8 .1 1 .1 9 9 7 ,  c a m e  to  a  find ing  th a t th e  A p p e lla n t h a s  d e la y e d  in filing  th e  

final a c c o u n t a n d  inven tory. In th e  s e c o n d  p a rt o f h is O rd e r  th e  J u d g e  h as  

n o te d  th a t fo r th e  p u rp o s e  of filing  th e  fina l a c c o u n t a n d  in v e n to ry  it is 

n ece ss ary  to  d ec id e  on th e  d a te  of d ea th  an d  on th e  d o c u m e n ta ry  e v id e n c e  

a d d u c e d  a s  to  th e  d is a p p e a ra n c e  of th e  a irc ra ft h e  h e ld  th a t th e  d a te  of 
d e a th  w a s  1 3 .0 2 .1 9 8 3 .  T h e  A p p e lla n t w a s  a c c o rd in g ly  d ire c te d  to  file  th e  

in v e n to ry  a n d  fina l a c c o u n t w ith in  6  m o n th s  on  th e  b a s is  th a t th e  d e a th  

to ok  p la c e  on 1 3 .0 2 .1 9 8 3 .  T h e  C o u rt of A p p e a l d is m is s e d  th e  a p p lic a tio n  

fo r L e a v e  to  A p p e a l on th e  b as is  th a t th e  d a te  o f d e a th  c a n n o t b e  d e c id e d
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in te rm s  of S ec tio n  1 0 8  of th e  E v id e n c e  O rd in a n c e . T h a t, th e  d a te  of death  

should  b e  e s ta b lis h e d  on e v id e n c e  an d  on th e  d o c u m e n ta ry  e v id e n c e  th e  

D istric t C o u rt co rre c tly  h e ld  th a t d e a th  to ok  p la c e  on 1 3 .0 2 .1 9 8 3 .

A t th e  s ta g e  o f g ran tin g  S p e c ia l L e a v e  both  p arties  w e re  p erm itte d  to  

ra is e  q u e s tio n s  on  w h ich  th e  a p p e a l will b e  c o n s id e re d . T h e  question s  

ra is ed  b y  th e  A p p e lla n t a re  b a s e d  on th e  p re m is e  th a t th e  d irection  m a d e  

b y th e  D istric t C o u rt to  file  th e  in v en to ry  a n d  fina l a c c o u n t w ith  e ffe c t from
1 3 .0 2 .1 9 8 3  is e r r o n e o u s  a n d  th a t  th e  d a te  o f th e  in v e n to ry  a n d  

c o m m e n c e m e n t of th e  accounting  should b e  tak en  as  o n e  of the following.:

(i) in v ie w  of sectio n  5 5 3  of th e  C ivil P ro c e d u re  C o d e  w hich  requ ires  

a  final ac co u n t of th e  “ex ec u to rs h ip  or ad m in is tra tio n ”, th e  point of 
c o m m e n c e m e n t should  b e  th e  d a te  on  w hich  an  o rd er w a s  m a d e  

to  is s u e  L e t te r s  o f A d m in is tra t io n  to  th e  A p p e lla n t  b e in g  
2 4 .0 4 .1 9 8 9 ;

(ii) in v ie w  of th e  S e ttle m e n t A g re e m e n t w hich  requ ires th e  A p p e llan t 
to  fu rn is h  a n  a c c o u n t  o f h e r  a d m in is tra t io n  of th e  e s ta te ,  
c o m m e n c in g  3 1 s t M a rc h  1 9 9 0 , (c la u s e  3 ), th a t shou ld  b e  ta k e n  

a s  th e  d a te  o p e ra tiv e  b e tw e e n  th e  parties ,

(iii) in v ie w  of th e  A p p e lla n ts  ap p lica tio n  fo r L e tte rs  of A d m in is tra tio n  

being  filed on  2 8 .0 4 .1 9 8 8  on th e  basis  of th e  am en d m en t to  Section  

1 0 8  o f th e  E v id e n c e  O r d in a n c e  w h ic h  c a m e  in to  fo rc e  on  

2 1 .0 4 .1 9 8 8 ,  th a t d a te  shou ld  b e  ta k e n  as  th e  d a te  on w hich  th e  

e s ta te  c a m e  into  b e in g  an d  th e  o p e ra tiv e  d a te  fo r th e  inven to ry  

a n d  th e  ac co u n tin g .

S u b m is s io n s  of P re s id e n t’s C o u n s e l fo r th e  A p p e lla n t re la te  m a in ly  to  

th e  p re m is e  fo rm u la te d  in (iii) a b o v e .

T h e  R e s p o n d e n ts  ra ised  th e  question  that th e  A p p e llan t should account 

from  th e  d a te  s h e  b e g a n  to  in te rm e d d le  w ith  th e  e s ta te  of th e  d e c e a s e d  

b e ing  th e  d a te  of d is a p p e a ra n c e  of th e  d e c e a s e d  and  th a t th e  p resum ption  

o p e ra tiv e  in te rm s  of S e c tio n  1 0 8  of th e  E v id e n c e  O rd in a n c e  a n d /o r  th a t 
L e tte rs  of A d m in is tra tio n  is s u e d , sh o u ld  re la te  b a c k  to th a t d a te . Initially, 

o n ly  o n e  s e t o f s u b m is s io n s  w e re  filed  on b e h a lf of both R e s p o n d e n ts . 
Later, a  s e p a ra te  su bm iss ion  w a s  filed  on b eh a lf of th e  2n d  R e s p o n d e n t in 

w h ich  it h as  b e e n  c o n te n d e d  th a t e v e n  a s s u m in g  th a t th e  A m e n d m e n t to
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S e c tio n  1 0 8  of the E v id e n c e  O rd in a n c e  a p p lie s , th e  d a te  of d e a th  sh o u ld  

b e  ta k e n  a s  o n e  y e a r  a fte r  th e  d a te  o f d is a p p e a ra n c e  viz. 1 3 .0 2 .1 9 8 4 .  In 

th e  jo in t su b m iss io n  m a d e  on  b e h a lf o f th e  R e s p o n d e n ts  it w a s  c o n te n d e d  

th a t th e  S e tt le m e n t A g re e m e n t w a s  vo id .

T h e  q u e s tio n  ra is e d  b y  th e  p a rtie s  re la te  to  th e  p rin c ip a l fa c t in iss u e , 
b e ing  th e  d a te  of d e a th  o f W ije w a rd e n a , w h ich  h a s  b e e n  a d d re s s e d  from  

d iffe ren t a s p e c ts  of fa c t a n d  th e  a p p lic a tio n  o f p rin c ip les  o f L aw . It is to  b e  

b orne  in m ind th a t w e  h a v e  to  e x a m in e  th e  issue so le ly  from  th e  p ers p e c tive  

o f a  te s ta m e n ta r y  a c t io n .  W e  a r e  h e r e ,  n o t  c o n c e r n e d  w ith  th e  

c irc u m s ta n c e s  re le v a n t to  th e  d is a p p e a ra n c e  o f th e  ill-fa te d  a irc ra ft but, 
w ith  th e  e s ta te  of W ije w a r d e n a . T h e  d is p u te  is, to  s ta te  it p la in ly , a s  to  

th e  p ro p e rty  of M r. W ije w a r d e n a  a n d  th e  m a n n e r  in w h ich  it sh o u ld  b e  

a c c o u n te d  for; if a s  a t 1 3 .0 2 .1 9 8 3 ,  b e in g  th e  d a te  o f d is a p p e a ra n c e , M r. 
W ije w a rd e n a  o w n e d  no  property , th e re  w o u ld  h a v e  b e e n  n o  d is p u te .

From  th e  p erspective  of th e  Law , p roperty  is identified  only w ith  re fe ren ce  

to  rights a n d  o b liga tio n s  in re la tio n  to  su ch  p roperty . I u s e  th e  w o rd s  rights  

a n d  obligations to  inc lude all th e  ju ra l c o -re la tives  identified  in ju ris p ru d en ce  

th a t m a y  re la te  to  p roperty . F o r e x a m p le , if w e  ta k e  an  im m o v a b le  p ro perty  

such  a s  a  b lo ck  o f lan d , fro m  th e  p e rs p e c tiv e  o f th e  L aw , w e  a re  n o t  

c o n c e rn e d  w h e th e r  it is fe rtile  o r in fe rtile , fla t o f s te e p  but, o n ly  w ith  th e  

rights o f o w n e rs h ip , p o s s e s s io n , u s e  e n jo y m e n t a n d  so  o n . T h e s e  rights  

a re  identified  in re la tion  to  property , a s  b e in g  v e s te d  w ith  a  p e rs o n  o r o th e r  

leg a l en tity  th a t c a n  hold  su ch  righ ts . T h e  s a m e  a p p lie s  to  all fo rm s  of 

m o v a b le  p ro p e rty  a n d  le g a lly  re c o g n iz e d  re la tio n sh ip s , b e  it in c o n tra c t o r  

otherw ise. S ince property  an d  legal relationships a re  identified with re fe ren ce  

to  p e rs o n s  w h o  a r e  v e s te d  w ith  righ ts  a n d  o b lig a tio n s , it is e s s e n tia l fo r  

th e  leg al sy s te m  th a t su ch  p e rs o n s  b e  clearly iden tified , a t  a n y  g iv e n  p o in t 
of tim e .

T h e  d e a th  o f a  p e rs o n , in p h y s ic a l o r m a te r ia l te rm s  m e a n s , th e  

c e s s a tio n  of life . In le g a l te rm s , it m e a n s  th e  p a s s in g  of th e  d e a d  p e rs o n s  

rights a n d  o b lig a tio n s  th a t s u rv iv e , to  th e  h e irs  o r th e  p e rs o n s  w h o  in h erit 
his p roperty .

F o r  th e  p u rp o s e  of te s ta m e n ta ry  p ro c e e d in g s , a t th e  m o m e n t of d e a th  

th e  p ro p e rty  o f th e  d e c e a s e d  ( th e  b u n d le  of r ig h ts  a n d  o b lig a tio n s )  

b e c o m e  th e  es ta te  an d  p ass  w ith o u t interval to  th e  heirs . T h is  b as ic  p rem is e
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of th e  law  h a s  b e e n  c le a r ly  s ta te d  in a  d ec is io n  of th e  Full B e n c h  of th e  

S u p re m e  C o u rt in th e  c a s e  of S ilv a  vs. S ilv a  (1 ) G re n ie r  A . J. s ta ted  as  
fo llo w s :

“....... O n  th e  d e a th  of a  p erso n  his e s ta te , in th e  a b s e n c e  of a  w ill,
p a s s e s  a t o n c e  b y  o p e ra tio n  of law  to  h is h e irs , an d  th e  d om in ium  

v e s ts  in th e m . O n c e  it so  ve s ts  th e y  c a n n o t b e  d iv es ted  of it e x c e p t  

by th e  s e v e ra l w e ll-k n o w n  m o d e s  re c o g n ize d  b y  l a w ."

T h e  L aw  d o e s  not a n d  ca n n o t re c o g n ize  an  in terva l b e tw e e n  th e  d eath  

a n d  th e  p a s s in g  of p ro perty , s in c e  rights an d  o b lig a tio n s , from  w hich  

p ers p e c tive  only, p roperty  an d  legal re la tionsh ips a re  identified in law, h ave  

to  b e , a t a n y  g iv en  poin t o f tim e  v e s te d  or re p o s e d  in a  p ers o n  or a  legal 
entity .

M o v in g  from  th e  g e n e ra l p ropositions sta ted  ab o v e , to the specific  facts  

of th e  c a s e ; w h e n  th e  a irc ra ft in w h ich  W ije w a r d e n a  w a s  tra ve llin g  

d is ap p e ared  on 1 3 .0 2 .1 9 8 3 , an d  he w as  not h eard  of thereafter; the obvious  

q u e s tio n  th a t a ro s e  in re la tio n  to  h is p ro p e rty  rights a n d  o b liga tio n s  w a s  

w h e th e r th ey  cou ld  b e  d e a lt w ith on th e  b asis  W ije w a rd e n a  w a s  a live or on 

th e  b as is  h e  w a s  d e a d . T h e  p re c e d in g  a n a ly s is  re v e a ls  th a t from  a  legal 
p e rs p e c tiv e  a s  to  p ro p e rty  rights a n d  o b lig a tio n s , th e re  co u ld  b e  no  

in te rm e d ia te  s ituation .

T h e  question  w h e th e r a  person  is d e a d  or a live , is o n e  of fact an d  in this 

in s ta n c e  th e  fac t in iss u e  is th e  d a te  of d e a th  s in ce  th e  e s ta te  fo r p u rp o se  

of T e s ta m e n ta ry  p ro c e e d in g s  c a m e  into e x is te n c e  on th a t d a te  an d  th e  

p ro p e rty  rights a n d  o b lig a tio n s  th e re u p o n  p a s s  to  th e  h e irs . T h e re  is no  

d irec t e v id e n c e  a s  to  th e  d e a th  of M r. W ije w a rd e n a . H o w e v e r, th is d o e s  

p re c lu d e  th e  p roof of th a t fac t w ith  c irc u m sta n tia l e v id e n c e . A lth ou gh , a  

b a s ic  p re m is e  of o u r L a w  of E v id e n c e , it is re le v a n t to  s ta te  h e re  th e  

s ta n d a rd  of p ro o f th a t w o u ld  app ly . S e c tio n  3  of th e  E v id e n c e  O rd in a n c e  

s ta te s  a s  fo llo w s  :

“ A fact is said to be proved when, after considering the matters 
before it, the court either believes it to exist or considers its existence 
so probable that a prudent man ought, under the circumstances of the 
particular case, to act upon the supposition that it exists."
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D o c u m e n ta ry  e v id e n c e  w a s  a d d u c e d  b y  th e  R e s p o n d e n ts  w ith  th e ir  

petition  d a te d  0 2 .0 4 .1 9 9 7  filed  in th e  D istric t C o u rt s e e k in g  a n  ac c o u n tin g  

fro m  1 3 .0 2 .1 9 8 3 ,  a lle g in g  th a t  on  a  b a la n c e  o f p ro b a b ility  th a t  M r. 
W ije w a rd e n a  d ie d  on th a t d a te . U p o n  a n  a c c e p ta n c e  o f th e  e v id e n c e  th e  

im p ug n ed  orders h a v e  b een  m a d e  b y  District C o u rt an d  th e  C o u rt o f A p p ea l. 
H o w e v e r, it is obv io u s  th a t th is  e v id e n c e  w a s  a v a ila b le  to  th e m  a s  fa r  b a c k  

a s  1 9 8 3 . T h e  s ig n ifican t m a tte r  is th a t n e ith e r  th e  R e s p o n d e n ts , n o r th e  

A p p e lla n t nor an y  o f th e  p ers o n s  w h o  h a d  c la im s  a g a in s t M r. W ije w a rd e n a ,  
so u g h t to  a s s e rt th a t th e  d e a th  to o k  p la c e  on 1 2 .0 2 .1 9 8 3  a n d  to  in s titu te  

T e s ta m e n ta ry  p ro c e e d in g s , a t th a t s ta g e , on  th is  m a te r ia l.-T h e y  all c h o s e  

to  go  a lo n g  w ith  w h a t is g e n e ra lly  d e s c rib e d  a s  th e  “p re s u m p tio n  a s  to  life  

an d  d ea th ” as  con ta ined  in S ection  1 0 7  an d  1 0 8  of th e  E v id e n c e  O rd in a n c e . 
T h e s e  tw o  se c tio n s  th a t a p p e a r  in th e  p a rt d e a lin g  w ith  th e  b u rd e n  of 

proof, p rio r to  th e  a m e n d m e n t to  S e c tio n  1 0 8  e ffe c te d  b y  A c t, N o . 1 0  of 

1 9 8 8  re a d  a s  fo llo w s

107. “ When the question is whether a man is alive or dead, and it is 
shown that he was alive within thirty years, the burden of proving that he 
is dead is on the person who affirms it”.

108. Provided that when the question is whether a man is alive or 
dead, and it is proved that he has not been heard of for seven years by 
those who would naturally have heard of him if he had been alive, the 
burden of proving that he is alive is shifted to the person who affirms it."

C o o m a ra s w a m y  in his b o o k  on  th e  L a w  of E v id e n c e  (V o l. II b o o k  I a t  

p a g e  4 2 9 )  d e s c rib e s  th e  o p e ra tio n  of th e  p re s u m p tio n  o f life th u s  :

“When the question is whether a man is alive or dead, and it is shown 
that he was alive within thirty years, the burden of proving that he is 
dead is on the person who affirms it. In other words, the court has to 
presume that the man is alive until the contrary is proved by those who 
affirm that he is dead. Ifnot so proved, those who aKirm that he is alive 
will succeed. This is known in English Law as the presumption as to 
continuance of life. It derives its authority from the presumption of 
continuance recognized in Section 114(c), but it appears to be obligatory, 
whereas Section 114(c) is discretionary. It is a rebuttable presumption."

T h e s e  tw o  se c tio n s  do  no t la y  d o w n  in fle x ib le  p rin c ip le s  of law . T h e y  

a re  only  ru les  of e v id e n c e  th a t s ta te  th e  b u rd e n  in a  p ro c e e d in g  b e fo re  a n y
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C o u rt in w h ich  th e  fa c t in is s u e  is w h e th e r  a  p e rs o n  is d e a d  o r a liv e . In 

te rm s  of S e c tio n  1 0 7  w h e re  it is sh o w n  th a t th e  p ers o n  w a s  a liv e  w ith in  

th irty  y e a rs , it is p re s u m e d  fo r e v id e n tia ry  p u rp o s e s  th a t th e  person  

co n tin u es  to  b e  a liv e  a n d  th e  fac t of d e a th  h as  to  b e  p ro ved  by th e  person  

w h o  a lle g e s  it, on  a  b a la n c e  o f p ro bab ility  a s  n o te d  a b o v e . S ec tio n  1 0 8  is 

a  proviso  w hich  co m e s  into operation  in th e  background  of the presum ption  

of life a s  co n ta in e d  in S ec tio n  1 0 7 . T h e  m a n n e r in w hich  th e  proviso  w orks, 
co u ld  b e  s ta te d  in p rac tic a l te rm s  a s  fo llow s :

T h e  p re s u m p tio n  of life co n tin u e s  to  a p p ly  s in c e  th e  p ers o n  h a s  b e e n  

a liv e  w ith in  th irty  y e a rs  a n d  a  p arty  not b e in g  p o s s e s s e d  of e v id e n c e  to 

p ro v e  th e  fac t of d e a th , a d d u c e s  e v id e n c e  short of th a t by proving  th at the  

p e rs o n  h a s  not b e e n  h e a rd  fo r s e v e n  y e a rs  (p rio r to  th e  a m e n d m e n t)  by 

th o s e  w h o  w o u ld  n a tu ra lly  h a v e  h eard  of him  if h e  h ad  b e e n  alive , th en  the  

p re s u m p tio n  sh ifts  a n d  it is p re s u m e d  th a t th e  p ers o n  is d e a d . In such  

c irc u m s ta n c e s  th e  p a rty  w h o  a lle g e s  th a t th e  p ers o n  is a liv e  h as  to p rove  

th a t fa c t on  a  b a la n c e  of p robability . T h e  p res u m p tio n  of life is no lon g er  

operative.

It is n o w  n e c e s s a ry  to  a p p ly  th e s e  p re s u m p tio n s  to  th e  fac ts  of this  

c a s e .

A s at 1 3 .0 2 .1 9 8 3  b e in g  th e  d a te  of d is a p p e a ra n c e  of W ije w a rd e n a  had  

b e e n  a liv e  w ith in  th irty y e a rs . T h e re fo re , M r. h e  is p re s u m e d  to  b e  a live . 
T h e  A p p e lla n t a n d  o thers  w h o  d ea lt w ith  his property, rights and  obligations  

fu n c tio n e d  on th e  p re m is e  th a t h e  w a s  a liv e  an d  th e  A p p e lla n t ac te d  for 

a n d  on  his b eh a lf. S e c tio n  1 0 7  w h ich  lays  d o w n  th e  p res u m p tio n  of life 

d o e s  not d e b a r  a n y  person  from  ad d uc in g  e v id e n c e  an d  proving the fact of 
d e a th . T h e  R e s p o n d e n ts  d id  n o t av a il of th is  o p tio n . By A ct, N o . 1 0  of 
1 9 8 8 , S e c tio n  1 0 8  w a s  a m e n d e d  by su b stitu ting  a  p erio d  o n e  y e a r  in 

p la c e  of th e  p erio d  of s e v e n  y e a rs . T h e  a m e n d m e n t w a s  certified  on  

2 1 .0 4 .1 9 8 8  a n d  w ith in  o n e  w e e k  on 2 8 .0 4 .1 9 8 8  th e  A p p e lla n t filed  th e  

p re s e n t c a s e  fo r  L e tte rs  o f A d m in is tra tio n  p le a d in g  s p e c ific a lly  th a t 
W ije w a r d e n a  sh o u ld  b e  p re s u m e d  to  b e  d e a d  in te rm s  of S ec tio n  1 0 8  of 
th e  E v id e n c e  O rd in a n c e  a s  a m e n d e d . T h e  p resen t R e sp on d en ts  w ho  w ere  

c ited  in th a t a p p lic a tio n  a c c e p te d  th a t b a s is  a n d  a g re e d  to  th e  g ran t of 

L e tte rs  of A d m in is tra tio n .

T h e  q u e s tio n  to  b e  c o n s id e re d  is w h e th e r  in  th is s ta te  of th ings, th e  

R e s p o n d e n ts  cou ld  n early  n ine ye a rs  later, in April 1 9 9 7  file pap ers  alleg ing
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that, M r. W ije w a rd e n a  d ied  on 1 3 .0 2 .1 9 8 3 . To m y  m in d  th e  fo llo w in g  points  

m ilita te  a g a in s t  th is  b e la te d  c h a n g e  o f p o s itio n  o n  th e  p a r t  o f  th e  

R e s p o n d e n ts , w h ich  fo u n d  fa v o u r  w ith  th e  D is tric t C o u rt a n d  th e  C o u rt o f 

A p p e a l. T h e y  a r e :

(i) A fte r  th e  d is a p p e a ra n c e  o f M r. W ije w a r d e n a  on 1 3 .0 2 .1 9 8 3  th e  

A p p e lla n t ac tin g  on th e  p res u m p tio n  of life d e a lt w ith  h is  a ffa irs  in 

t e r m s  o f  th e  p o w e r  o f  A t t o r n e y  a s  s t a t e d  a b o v e .  T h e  

R e s p o n d e n ts  w h o  k n e w  o f th is  c o u rs e  o f a c tio n , d id  no t s e e k  to  

s to p  it b y  in s t itu t in g  a  T e s t a m e n t a r y  p r o c e e d in g  o n  th e
. d o c u m e n ta ry  e v id e n c e  a s  to  th e  d is a p p e a ra n c e  w h ic h  ac co rd in g  

to  th e m  e s ta b l is h  o n  a  b a la n c e  o r  p r o b a b i l i t y  th a t  M r .  

W ije w a rd e n a , d ie d  on 1 3 .0 2 .1 9 8 3 .

(ii) O n  0 7 .1 0 .1 9 8 7  th e  R e sp o n d en ts  filed c a s e  N o . 3 0 9 2 7 /T  fo r Letters  

o f A d m in is tra tio n  on  th e  p re m is e  th a t M r  W ije w a r d e n a  d ie d  on

1 3 .0 2 .1 9 8 3 .  It is s ig n if ic a n t  th a t  th e y  re lie d  o n  th e  s a m e  

d ocum en tary  ev id e n c e  ad d u c ed  w ith  th e  petition d a te d  0 2 .0 4 .1 9 9 7  

to  p ro v e  th e  fa c t of d e a th  a n d  a ls o  m a d e  th e  s a m e  a lle g a tio n  th a t  

th e  A p p e lla n t fra u d u le n tly  a n d  w ro n g fu lly  d e a lt w ith  th e  a ffa irs  on  

th e  b a s is  o f th e  P o w e r  o f A tto rn e y . T h e  R e s p o n d e n ts  la te r  

w ith d rew  th is app lica tion  an d  all p ro cee d in g  in th e  court of A p p e a l, 

filed  fro m  th e  o rd e r  o f th e  A d d itio n a l D is tric t J u d g e  re fu s in g  to  

sign th e  O rd e r N is i in th e ir fav o u r, w ith o u t a n y  re s e rv a tio n  o f th e ir  

right to  re a g ita te  th e  s a m e  m a tte r;

(iii) In th e  S e t t le m e n t  A g re e m e n t ,  th e  R e s p o n d e n ts  s p e c if ic a lly  

w ith d re w  th e  a lle g a tio n  in p a ra g ra p h  7  o f th e ir  p e titio n  d a te d  

0 7 .1 0 .1 9 8 7  file d  in c a s e  N o . 3 0 9 2 7 /T  w h ic h  re a d s  a s  fo llo w s  :

‘T h e  P e tit io n e rs  (p re s e n t R e s p o n d e n t)  h a v e  re a s o n s  to  b e lie v e  

that th e  R e s p o n d en t (p resen t A p pellan t) h as  b e e n  willfully asserting  

th a t th e  s a id  d e c e a s e d  is still a liv e  fo r th e  u n la w fu lly  a n d  illeg a l 
p u rp o se  of ad m in is terin g  w ro ng fu lly  in te rm e d d lin g  an d  to  d o  w h a t  

s h e  s o le ly  w is h e s  w ith  th e  c o n s id e ra b le  a s s e ts  o f th e  d e c e a s e d  

w ith o u t a n y  a u th o rity  o r s u p e rv is io n  fro m  th is  C o u rt a n d  a ls o  

c o m p le te ly  d is re g a rd in g  th e  rights a n d  in te res ts  o f th e  P e titio n ers  

w h o  a re  th e  s is te rs  o f th e  la te  U p a li W ije w a r d e n a  (d e c e a s e d )” 

T h e re b y , th e y  a c c e p te d  th e  v a lid ity  of th e  a c tio n  ta k e n  b y  th e

9 -CM6576
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A p p e lla n t on  th e  b as is  of th a t W ije w a rd e n a  w a s  a live  by v irtue  of 
th e  p o w e r o f a tto rney . T h e ir  a c q u ie s c e n c e  in th e  co u rse  of action  

ta k e n  b y  th e  A p p e lla n t  is c o n firm e d  b y  th e  a c c e p ta n c e  of 
D ire c to rs h ip s  in c o m p a n ie s  fo rm e d  a fte r  1 3 .0 2 .1 9 8 3  in te rm s  of 
th a t P o w e r  o f A tto rn ey .

(iv) T h e  R e s p o n d e n ts  c o n s e n te d  to  L e tte rs  o f A d m in is tra tio n  b e ing  

g ra n te d  to  th e  A p p e lla n t in h e r  ap p lica tio n  in w h ich  th e  fac t of 
d e a th  is a s s e r te d  in te rm s  o f S e c tio n  1 0 8  of th e  E v id e n c e  

O rd in a n c e , a s  a m e n d e d . T h e  R e s p o n d e n ts  d id  n o t co n tes t this  

pos itio n  a t  th a t s ta g e  a n d  s e e k  to  es ta b lis h  th a t th e  d e a th  to o k  

p la c e  on  1 3 .0 2 .1 9 8 3 .  O n  th e  co n tra ry , th e y  w ith d re w  th e ir  

a p p lic a tio n  fo r L e tte rs  filed  on th a t b as is  a s  n o te d  in (ii) a b o v e .

T h e  R e s p o n d e n ts  h a v e  th u s  a c q u ie s c e d  in th e  co u rs e  of ac tio n  ta k e n  

b y th e  A p p e llan t a fte r 1 3 .0 2 .1 9 8 3  in attend ing  th e  affairs of Mr. W ije w a rd e n a  

in te rm s  of th e  P o w e r  of A tto rn ey . O n  th e  b a s is  of th e ir  c o n d u c t ite m ize d  

a b o v e  inc lu d in g  th e  S e tt le m e n t A g re e m e n t an d  th e  tw o  T e s ta m e n ta ry  

c a s e s ,  th e y  a r e  e s to p p e d  in la w  fro m  a s s e r t in g  in 1 9 9 7  th a t  M r. 
W ije w a r d e n a ’s d a te  o f d e a th , fo r th e  p u rp o s e  of th e  ad m in is tra tio n  of his 

e s ta te , sh o u ld  b e  ta k e n  a s  1 3 .0 2 .1 9 8 3 .  T h e  o p e ra tio n  of th e  d o c trin e  of 
e s to p p e l is s ta te d  in S e c tio n  1 1 5  of th e  E v id e n c e  O rd in a n c e  a s  fo llo w s :

“When one person has by his declaration, act, or omission 
intentionally caused or permitted another person to believe a thing to 
be true and to act upon such belief, neither he nor his representative 
shall be allowed in any suit or proceeding between himself and such 
person or his representative to deny the truth of that thing. “

In E ng land  th e  doctrine of es toppel has  b een  stated  as  a  gen era l principle  

b y  Lord  D e n n in g  M . R . in th e  fo llo w in g  s ta te m e n t m a d e  in A m a lg a m a te d  

In v e s tm e n t a n d  P ro p e rty  C o . L td ., vs. T e x a s  C o m m e rc e  In te rn a tio n a l 

B a n k  L td . (2 )

“The doctrine of estoppel is one of the most flexible and useful in 
the armoury of the law. But it has become over loaded with cases. That 
is why I have not gone through them all in this judgment. It has evolved 
during the last 150 years in a sequence of separate developments: 
proprietary estoppel, estoppel by representation of fact, estoppel by 
acquiescence, and promissory estoppel. At the same time it has been
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sought to be limited by a series of maxims: estoppel is only a rule of 
evidence, estoppel cannot give rise to a cause of action, estoppel cannot 
do away with the need for consideration, and so forth, All these can now 
be seen to merge into one general principle shorn of limitations. When 
the parties to a transaction proceed on the basis of an underlying 
assumption-either of fact or of law- whether due to misrepresentation 
or mistake makes no difference - on which they have conducted the 
dealings between them - neither of them will be allowed to go back on 
that assumption when it would be unfair or unjust to allow him to do so. 
If one of them does seek to go back on it, the courts-will give the other 
such remedy as the equity of the case demands. ”

A lth o u g h , c e rta in  d o u b ts  h a v e  b e e n  e x p re s s e d  in E n g la n d  o r to  th e  

A p p lic a tio n  o f a  u n ifie d  d o c tr in e  of e s to p p e l, th e  s ta te m e n t  o f L o rd  

D e n n in g  co u ld  b e  re a d  in h a rm o n y  w ith  th e  p rin c ip le  in S e c tio n  1 1 5  of o u r  

E v id e n c e  O rd in a n c e .

T h e  A p p e lla n t a p p lie d  fo r L e tte rs  o f A d m in is tra tio n  on th e  b a s is  of th e  

p resum ptio n  in S ec tio n  1 0 8  of th e  E v id e n c e  O rd in a n c e , a s  a m e n d e d . T h e  

R e s p o n d e n ts  w h o  h ad  p re v io u s ly  a p p lie d  fo r  L e tte rs  on  th e  b a s is  o f 

c irc u m sta n tia l e v id e n c e  th a t th e  d e a th  to o k  p la c e  on 1 3 .0 2 .1 9 8 3  d ro p p e d  

th a t p re m is e  a n d  a c q u ie s c e d  in th e  pos itio n  ta k e n  b y  th e  A p p e lla n t. T h e  

C o u rt h a s  to  d e c id e  th e  fa c t in is s u e  a s  to  d a te  o f d e a th  in re la tio n  to  th e  

p a rtie s  a n d  th e n  a p p ly  it to  p ro p erty , o b lig a tio n s  a n d  so  o n , a s  n o te d  

a b o v e . T h e re  is no  question  o f th e  d a te  o f d e a th  b e in g  d e c id e d  a s  a  m a tte r  

of g e n e ra l o r p u b lic  im p o rta n c e , in w h ic h  e v e n t  d iffe re n t c o n s id e ra tio n s  

m a y  h a v e  to  b e  ta k e n  in to  a c c o u n t. B e tw e e n  th e  p a rtie s , b a s e d  on  th e ir  

c o n d u c t, a s  a n a ly s e d  a b o v e , th e  d a te  o f d e a th  m u s t n e c e s s a r ily  b e  

d e c id e d  on th e  b a s is  of th e  a p p lic a tio n  of th e  p re s u m p tio n  in S e c tio n  1 0 8  

of th e  E v id e n c e  O rd in a n c e , a s  a m e n d e d . T h is  p ro c e s s  o f re a s o n in g  m a y  

not b e  a m e n a b le  to  c o m m o n  s e n s e  o r log ic  b u t, fro m  th e  p e rs p e c tiv e  of 

th e  Law , th e  re a s o n in g  h a s  to  b e  a p p lie d  so  th a t a t a n y  g iv en  po in t of tim e , 
it p ro d u c e s  a  c le a r  a n d  u n a m b ig u o u s  a n s w e r  a s  to  w h e th e r  a  p e rs o n  is 

c o n s id e re d  a s  a liv e  o r d e a d . T h e re  c a n n o t b e  a n y  in te rm e d ia te  p e rio d  of 

doubt or am biguity. T h e  p reced ing  analys is  sh o w s th a t rights an d  obligations  

in re la tio n  to  p ro p e rty  a n d  tra n s a c tio n s  a re  w o rk a b le  o n ly  on  a  c le a r ly  

d e fin e d  lin e  o f d e m a rc a tio n  in w h ic h  a  p e rs o n  is c o n s id e re d  to  b e  a liv e  

u p to  a  s p e c ifie d  d a te  a n d  d e a d  th e re a fte r . A s  a t  th e  d a te  o f d e a th  th u s  

d e te rm in e d , th e  e s ta te  c o m e s  in to  b e in g  a n d  th e  rights a n d  o b lig a tio n s  in
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re la tio n  to  p ro p e rty  a n d  tra n s a c tio n s  th a t su rv ive  a fte r  d e a th , p a s s  to  th e  

h e irs  o r  p e rs o n s  to  w h o m  th e y  a re  d e v is e d  o r b e q u e a th e d .

T h e  p re s u m p tio n  of d e a th  in S e c tio n  1 0 8  is a  p ro v iso  to  th e  g e n e ra l 
p re s u m p tio n  o f c o n tin u ity  a s  c o n ta in e d  in S e c tio n  1 0 7 . T h e  g e n e ra l 
p re s u m p tio n  a s  to  co n tin u ity  of life  is c o u c h e d  in w id e  te rm s  for o bv ious  

re a s o n s . In th e  a b s e n c e  o f s p ec ific  e v id e n c e  a s  to  th e  fa c t of d e a th , th e  

law  h a s  to  p re s u m e  th a t th e  person  w h o  w a s  a live  co n tinues to  b e  a live . In 
th is  b a c k g ro u n d  of a  p re s u m p tio n  of co n tin u ity  o f life , th e  p res u m p tio n  of 
d e a th  a s  c o n ta in e d  in th e  p ro v iso  o p e ra te s  on ly  w h e re  it is “p ro v e d ” that 
th e  p ers o n  “h as  not b e e n  h e a d  of fo r s e v e n  ye a rs  (prior to  th e  a m e n d m e n t)  

b y  th o s e  w h o  w o u ld  h a v e  n a tu ra lly  h e a rd  of h im , if h e  h ad  b e e n  a liv e .” O n  

th e  re a s o n in g  s e t ou t a b o v e , th e  q u e s tio n  ca n  n ow  b e  n a rro w e d  dow n  to  

its c o re . O n  w h a t d a te  d o e s  th e  p re s u m p tio n  o f d e a th  b e g in  to  o p e ra te ?  

D o e s  it re la te  b a c k  to  th e  d a te  th e  p ers o n  w a s  not h e a rd  of a s  co n te n d e d  

b y  th e  R e s p o n d e n ts ?  O r, is it a t th e  e n d  of th e  p erio d  a s  c o n te n d e d  by th e  

A p p ellan t?

If th e  a n s w e r  is b a s e d  on th e  p rinc ip le  o f re la tion  b a c k  a s  co n ten d e d  by 

th e  R e s p o n d e n ts , th e  p ers o n  will n o w  b e  p re s u m e d  to  b e  d e a d  during  th e  

p erio d  h e  w a s  p re s u m e d  to  b e  a liv e  in te rm s  of S e c tio n  1 0 7 . A s  noted  

a b o v e , fo r rights a n d  o b liga tio n s  in re la tion  to  p ro perty  a n d  tra n s ac tio n s  to 

b e  w o rk e d , th e re  h a s  to  b e  a  c le a r  d iv id ing  line, A  p ers o n  c a n n o t b e  

p res u m ed  to  b e  a live  an d  d e a d  during th e  s a m e  period. If so, all transactions  

e n te re d  on  th e  b a s is  th a t th e  p e rs o n  is a liv e  w o u ld  b e  put a s u n d e r an d  

th e re  w o u ld  b e  u n c e rta in ty  a s  to  th e ir  valid ity . F u rth e rm o re , in te rm s  of 
S e c tio n  1 0 8 , th e  p re s u m p tio n  a r is e s  o n ly  w h e n  it is “p ro ved  th a t h e  h as  

n ot b e e n  h e a rd  o f fo r s e v e n  y e a rs  (p rio r to  th e  a m e n d m e n t)  by th o s e  w h o  

w ou ld  na tu ra lly  h a v e  h e a rd  of him  if h e  h ad  b een  a liv e ....” T h e  fact could be  

sa id  to  b e  ‘p ro v e d ’ o n ly  a t th e  e n d  of th e  p erio d .

T h e  c o n c lu s io n  a rr iv e d  a t p u rs u a n t to  th e  p re c e d in g  an a ly s is , flow ing  

fro m  th e  L a w  of P ro p erty , to  s u c c e s s io n  a n d  th e  a p p lic a tio n  of S ec tio n  

1 0 7  a n d  1 0 8  o f th e  E v id e n c e  O rd in a n c e  is s u p p o rte d  b y  th e  s e rie s  of 
ju d g m e n ts  in E n g la n d  w h ich  re la te  to  tru sts , le g a c ie s , p rescrip tion  an d  

b ig a m y  c ite d  b y  P re s id e n t’s C o u n s e l fo r th e  A p p e lla n t. In all th e s e  c a s e s  

th e  e v id e n c e  w a s  th a t th e  p ers o n  in q u estio n  d is a p p e a re d  a n d  it h as  b e e n  

c o n s is te n tly  h e ld  th a t th e  a b s e n c e  o f e v id e n c e  a s  to  th e  d a te  of d e a th , th e  

fa c t o f d e a th  h a s  to  b e  p re s u m e d  a t th e  e n d  o f th e  p erio d  of s e v e n  y e a rs .
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In a  c h ro n o lo g ic a l o rd e r  th e  c a s e s  a re  a s  fo l lo w s :

1. D o e  vs . N e p e a n  (3 )  J u d g m e n t o f D e n m a n  C . J .

2 . R e . B e n h a m ’s  T ru s ts  (4 )
3 . R e . P h e n e s  T ru s t (5 )
4 . R e . R h o d e s ; R h o d e s  vs . R h o d e s  (6 )

5 . R e x  vs . T ay lo r (7 )
6 . W a rk in s  v s . W a rk in s  (8 )
7 . T h o m p s o n  vs . T h o m p s o n  (9 )

A  fu rth e r c o m p lic a tio n  a r is e s  in th is  c a s e  fro m  th e  a m e n d m e n ts  to  

sectio n  1 0 8  o f th e  E v id e n c e  O rd in a n c e  e ffe c te d  b y  A c t, N o . 1 0  o f 1 9 8 9  

certified  on 2 1 .0 4 .1 9 8 8 .  T h e  a m e n d m e n t s im p ly  s u b s titu te s  th re e  w o rd s  

“fo r o n e  y e a r” in p la c e  o f th e  w o rd s  “fo r  s e v e n  y e a r s ” in S e c tio n  1 0 8 . I 
w o u ld  re p ro d u c e  th e  c o m m e n t m a d e  b y  C o o m a r a s w a m y  w ith  re g a rd  to  

th is a m e n d m e n t w ith  w h ich  I a m  in e n tire  a g re e m e n t:

“Prior to the 21 st April, 1988, when Amendment Act, No. 10 of 1988 
was certified, the Ordinance, following the wisdom of more mature 
systems like the English Law very properly fixed this period at seven 
years. But the Amendment drastically reduced the period to one year. 
It is submitted that this is a retrograde step which will lead to many 
complicated and anomalous situations and should be rectified forthwith. 
To depart from a provision which has worked satisfactorily and which 
was based on the wisdom of the ages and to amend the law in this way, 
perhaps in order to benefit one individual or more, is not in the best 
interests of justice and can do violence to the symmetry of the law. It 
imposes an unnecessary heavy burden on those who seek to show 
that the person is alive. It will also result in the fouling of title to property. 
It certainly shows the wisdom of the legislature in a very poor light. “ 
(Vol. II Book 1, P.430)

When th e  a m e n d m e n t c a m e  in to  fo rc e  on  2 1 .0 4 .1 9 8 8  a  p e rio d  o f 5  

years  an d  2  m onths h ad  e la p s e d  from  th e  d a te  of d is a p p e a ra n c e . T h e re fo re , 

th e  p re s u m p tio n  of life  w a s  o p e ra tiv e . W ith  th e  a m e n d m e n t  th e  fa c t of 
d e a th  co u ld  b e  p re s u m e d  a fte r  o n e  y e a r. T h e  q u e s tio n  is fro m  w h ic h  d a te  

sh b u ld  th e  p e rio d  o f o n e  y e a r  b e  c o m p u te d . Is  it o n e  y e a r  im m e d ia te ly  

p re c e d in g  2 1 .0 4 .1 9 8 8  a s  c o n te n d e d  b y  P re s id e n t ’s C o u n s e l fo r  th e  

A p p e lla n t o r o n e  y e a r  fro m  th e  d a te  o f d is a p p e a r a n c e  a s  c o n te n d e d  in
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p a rticu la r b y  C o u n s e l fo r th e  2 n d  R e s p o n d e n t. I a m  inc lined  to  a g re e  w ith  
th e  su b m iss io n  of P re s id e n t’s C o u n s e l fo r th e  A p p e lla n t fo r tw o  reason s:

Firstly, th e  a m e n d m e n t is to  th e  E v id e n c e  O rd in a n c e  is p ro ced u ra l in 
n atu re . It a p p lie s  p ro sp ec tive ly  an d  a  p arty  cou ld  ava il of its provisions and  
institu te  p ro c e e d in g s  o n ly  a fte r  it c o m e s  into  fo rce . T h e re fo re , th e  e a rlies t 
d a te  o n  w h ic h  a  p a rty  co u ld  e s tab lis h  th e  fa c t of d e a th  on th e  b as is  of th e  
p re s u m p tio n  is th e  d a te  on w h ich  th e  law  c a m e  into  o p e ra tio n . A  fortiori, 
th e  re le v a n t p e rio d  w ith in  w h ich  it sh o u ld  b e  p ro ved  th a t th e  p ers o n  w a s  
n ot h e a rd  is th e  p erio d  of o n e  y e a r  im m e d ia te ly  p re c e d in g  th a t d a te .

S ec o n d ly , if th e  p res u m p tio n  of d e a th  is to  re la te  b a c k  to  o n e  y e a r a fte r
1 3 .0 2 .1 9 8 3 ,  a s  c o n te n d e d  by C o u n s e l fo r th e  2 n d  R e s p o n d e n t or to  
1 3 .0 2 .1 9 8 3  its e lf a s  c o n te n d e d  b y  P re s id e n ts  C o u n s e l fo r th e  1st 
R e s p o n d e n t, it w o u ld  le a d  to  a  in c o n g ru o u s  resu lt, as  n o te d  a b o v e , in 
w hich  th e  person  w ou ld  b e  p re s u m e d  to  b e  a live  a s  w ell as  b e  d e a d  during  
th e  s a m e  p erio d .

F o r th e s e  re a s o n s  I u ph o ld  th e  su b m iss io n  of P re s id e n t’s C o u n s e l for 
th e  A p p e lla n t th a t th e  d a te  of d e a th  fo r th e  p u rp o s e  of th e  e s ta te  should  
b e  ta k e n  a s  2 1 .0 4 .1 9 8 8  a s  b e in g  th e  e a rlie s t d a te  on w h ich  it cou ld  b e  
e s ta b lis h e d  in te rm s  of S e c tio n  1 0 8  o f th e  E v id e n c e  O rd in a n c e  th a t th e  
p res u m p tio n  of d e a th  ap p lies .

P re s id e n t’s C o u n s e l fo r th e  1s t R e s p o n d e n t h as  su b m itted  th a t th e  
A p p e lla n t sh o u ld  b e  c o n s id e re d  a s  a n  Executor de son tort from  th e  d a te  
on w h ich  s h e  s ta rted  to  in te rm e d d le  w ith  th e  e s ta te  o f th e  d e c e a s e d  be ing  
th e  d a te  of d is a p p e a ra n c e . H e  c ited  th e  fo llow ing  p a s s a g e  from  W h a rto n ’s 
L e x ic o n  a n d  fro m  E x e c u to rs  a n d  A d m in is tra to rs  b y  N . E . M u s to e  :

“Executor de son tort,............If a stranger takes upon himself to act
as executor or administrator (see. 14 Halsbury’s L of E, 2nd edn. Para 
282), without any just authority (as by intermeddling with the goods of 
the deceased, and any other transactions), he is called in law an executor 
of his own wrong, de son tort, and is liable to the extent of the assets 
which have come to him and to all the trouble of an executorship without 
any of the profits or advantages..."

An executor de son tort can discharge his liability by obtaining probate 
if he is entitled, or by accounting to the personal representative, or to 
the Court, in an administration by the Court.”

(Whartons Lexicon 14th edition page 390)
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“Any person who is not an executor or an administrator, but who 
intermeddles with the deceased’s property, may make himself liable to 
the obligations of an executor de son tort (by his own wrong). Very 
slight acts on intermeddling, will make a person an executor de son 
tort, e.g. advertising for claims, paying or receiving payment of debts, 
or carrying on the deceased’s business." (Executors and Administrators 
by N. E. Mustoe 4th Ed. page 6)

T h e  p rec ed in g  an a ly s is  re v e a ls  th a t from  th e  p e rs p e c tiv e  o f th e  L a w  th e  

p ro p e rty  o f a  p e rs o n  h a s  to  b e  d e a lt  w ith  on  th e  b a s is  th a t h e  is a liv e  o r  

d e a d  w ith  a  c le a r  d iv id in g  lin e . A s  a t  th e  d a te  o f d is a p p e a ra n c e , th e  

p resum ptio n  of life w a s  o p e ra tiv e  a n d  th e  a ffa irs  o f M r. W ije w a r d e n a  w e re  

c a rrie d  on, on th e  b a s is  h e  w a s  a liv e . T h e  find ing  s ta te d  a b o v e  is th a t, th e  

presum ptio n  of d e a th  o p e ra te s  from  2 1 .0 4 .1 9 8 8  b e in g  th e  e a rlie s t d a te  on  

w hich  th e  m a tte r cou ld  h a v e  b e e n  es ta b lis h e d  in C o u rt. It is a  s in e  q u a  non  

fo r  a  p e rs o n  to  b e  c o n s id e re d  a n  Executor de son tort, th a t  it b e  

es ta b lis h e d  in th e  first in s ta n c e  th a t th e  p e rs o n  is d e a d  a n d  th e re  is a n  

es ta te . T h e re fo re  th e  liability o f a n  Executor de son tort cannot be a ttrib u ted  

to  th e  A p p e lla n t in th e  m a n n e r  c o n te n d e d  fo r  b y  C o u n s e l. If a t  a ll, th e  

A p p e lla n t co u ld  b e  c o n s id e re d  a n  Executor de son tort fro m  2 1 .0 4 .1 9 8 8 .  

T h is  w ou ld  b e  u n n e c e s s a ry  s in ce  th e  d o c trin e  of re la tion  b a c k  re lied  on  by  

th e  R e s p o n d e n ts  w ou ld  a p p ly  a n d  th e  le tters  g ra n te d  s u b s e q u e n tly  w o u ld  

re la te  to th e  d a te  o f d e a th  a s  d e te rm in e d . In  th is  c o n n e c tio n  I w o u ld  c ite  

th e  fo llo w in g  p a s s a g e  fro m  W h a rto n s  L a w  L e x ic o n  - 4 th  E d n . -  P a g e  8 5 8  

re lie d  on  by th e  R e s p o n d e n ts  -

“Relation, where two different times or things are accounted as one, 
and by some act done the thing subsequent is said to take effect ‘by 
relation’ from the time preceding. Thus letters of administration relate 
back to the intestate’s death, and not to the time when they were granted."

A cco rd in g ly  I a llow  th e  a p p e a l a n d  se t a s id e  th e  o rd e r d a te d  2 8 .1 1 .1 9 9 7  

of th e  D is tric t C o u rt a n d  th e  ju d g m e n t d a te d  1 1 .0 1 .1 9 9 9  o f th e  C o u rt of 

A p p e a l. T h e  A p p e lla n t b e in g  th e  A d m in is tra tr ix  o f th e  E s ta te  is d ire c te d  to  

file  th e  in v en to ry  a n d  fina l a c c o u n t on  th e  b a s is  o f th a t th e  E a ta te  o f th e  

d e c e a s e d  c a m e  in to  b e in g  on 2 1 .0 4 .1 9 8 8 .  S in c e  th e  A d m in is tra tr ix  h a s  

fa iled  to  file a n y  a c c o u n t e ith e r in c o m p lia n c e  of th e  S e ttle m e n t A g re e m e n t
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or in c o m p lia n c e  w ith  th e  o rd e r m a d e  b y  th e  D istrict C o u rt, s h e  is d irec ted  

to  file  th e  sa id  in v en to ry  a n d  a c c o u n t fina lly  w ith in  3  m o n th s  of th e  d a te  of 

th is J u d g e m e n t.

N o  costs .

J A Y A S I N G H E , J . I a g re e .,

Appeal allowed.

SHIRANI A . B A N D A R A N A Y A K E , J . (Dissenting)

I h a v e  h a d  th e  b e n e fit of re ad in g , in d ra ft, th e  ju d g m e n t of H is  Lordship  

th e  C h ie f J u s tic e . W h ils t I a m  in a g re e m e n t w ith  th e  fa c tu a l position  

c o n s id e re d  in th e  sa id  d ra ft, I re g re t v e ry  m u ch  th a t I a m  u n a b le  to  a g re e  

w ith  H is  L o rd s h ip ’s a n s w e r  to  th e  q u e s tio n  a s  to  th e  e x a c t d a te  of th e  

p res u m p tio n  of d e a th  b eg in s  to  o p e ra te , in co n n e c tio n  to  th e  e s ta te  of th e  

d e c e a s e d  c o m in g  in to  b e in g  to  th e  a p p e lla n t fo r th e  p u rp o s e  of inven tin g  

an d  accounting . T h e  reason s  for m y inability to  a g re e  with the draft judgm ent 

a re  a s  fo l lo w s :

A t th e  s ta g e  o f g ra n tin g  S p e c ia l L e a v e  to  A p p e a l, both  p a rtie s  w e re  

p e rm itte d  to  ra is e  q u e s tio n s  on w h ich  th e  a p p e a l w a s  to  b e  co n s id e re d  

a n d  c o n s e q u e n tly  th re e  q u e s tio n s  w e re  so  ra is ed . H o w e v e r, le a rn e d  

P residen t’s C o u n s e l for th e  ap p e llan t m a d e  subm issions m ain ly on question  

N o . 3 , w h ich  w a s  in th e  fo llo w in g  te rm s:

“In v ie w  of th e  a p p e lla n t’s a p p lic a tio n  fo r le tte rs  of ad m in is tra tio n  

b e in g  filed  on  2 8 .0 4 .1 9 8 8  on th e  b a s is  o f th e  a m e n d m e n t to  section  

1 0 8  of th e  E v id e n c e  O rd in a n c e , w h ich  c a m e  into  fo rce  on 2 1 .0 4 .1 9 8 8 ,  

th a t d a te  sh o u ld  b e  ta k e n  a s  th e  d a te  on  w h ich  th e  e s ta te  c a m e  into  

b e in g  a n d  th e  o p e ra tiv e  d a te  fo r th e  inven tin g  an d  th e  ac c o u n tin g .”.

H a v in g  c o n s id e re d  th e  a fo re m e n tio n e d  q uestion , it h as  b e e n  n arro w e d  

d o w n  in th e  d ra ft ju d g m e n t to  re a d  a s  fo llow s:
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“O n  w h a t d a te  d o e s  th e  p re s u m p tio n  o f d e a th  b e g in  to  o p e ra te ?  

D o e s  it re la te  b a c k  to  th e  d a te  o f th e  p e rs o n  w a s  n o t h e a rd  o f a s  

c o n te n d e d  b y  th e  re s p o n d e n ts ?  O r  is it a t  th e  e n d  o f th e  p e rio d  a s  

c o n te n d e d  b y  th e  a p p e lla n t? ”

T h e  a p p e a l w a s  c h ie fly  c o n s id e re d  on  th e  b a s is  o f S e c tio n s  1 0 7  a n d  

1 0 8  of th e  E v id e n c e  O rd in a n c e . T h e s e  tw o  s e c tio n s  a re  c o n ta in e d  in P a rt  

III, w h ich  d e a ls  w ith  th e  b u rd e n  o f p ro o f. S e c tio n  1 0 7  o f th e  E v id e n c e  

O rd in a n c e  cou ld  b e  re g a rd e d  a s  a  provis ion  w h ich  co n s id e rs  th e  b u rd e n  of 
pro o f o f th e  d e a th  of a  p e rs o n  kn o w n  to  h a v e  b e e n  a live 'w ith in  th irty  y e a rs  

a n d  S e c tio n  1 0 8  re fe rs  to  th e  b u rd e n  o f p ro o f re g a rd in g  a  p e rs o n  w h o  is 

a live  an d  h as  not b e e n  h e a rd  o f fo r  s e v e n  y e a rs . H a v in g  sa id  th a t, it is a ls o  

n e c e s s a ry  to  b e  b o rn e  in m in d  th a t bo th  th e s e  s e c tio n s  a r e  a ls o  re fe rre d  

to  a s  se ctio n s  d e a lin g  w ith  th e  p re s u m p tio n  o f d e a th  a n d  th e  p re s u m p tio n  

of co n tin u an ce  o f life. C o n s id e rin g  th is  a s p e c t, E . R . S . R . C o o m a ra s w a m y , 

(T h e  L a w  o f E v id e n c e , V o l. II, B o o k  I, pp . 4 2 8 -4 2 9 )  is o f th e  v ie w  th a t,

‘T h e  fac t is th a t ru les  a s  to  b u rd e n  of p ro o f a n d  p re s u m p tio n s  a re  so  

invo lved  to g e th e r  th a t it is artific ia l to  s e p a ra te  a  g iv e n  s itu a tio n  a n d  to  

sta te  th a t it is a  p u re  ru le o f th e  b urden  of p roof a n d  not o f a  p resum ptio n . 

E v e ry  rebu ttab le  p resum ptio n  in fa v o u r o f o n e  p arty  n e c e s s a rily  invo lves  

a  ru le  a s  to  b u rd e n  of p ro o f in th e  o th e r  a n d  vice versa. It is, th e re fo re ,  
p ro p o s e d  to  c o n s id e r th e  ru les  in s e c tio n s  1 0 7 , 1 0 8 , 1 0 9 , 1 1 0  a n d  111 

a s  g iv in g  rise  to  th e  c o n tra ry  p re s u m p tio n s  w h ic h  a  c o u rt s h a ll d ra w .”.

A t th e  s a m e  t im e  it w o u ld  b e  n e c e s s a ry  to  b e  b o rn e  in m in d  th a t th e re  

is a  school of th ou gh t th at S ec tio n s  1 0 7  a n d  1 0 8  o f th e  E v id e n c e  O rd in a n c e  

d o  n o t e n a c t a  p re s u m p tio n  o f la w  o r fa c t, b u t e n a c t  ru le s  g o v e rn in g  th e  

b u rd e n  o f p ro o f. In fa c t B a s n a y a k e , C . J . , in Davoodbhoy v. Farook('Q) 
o b s e rv e d  that,

"It is e s s e n tia l to  b e a r  in m in d  th a t S e c tio n s  1 0 7  a n d  1 0 8  d o  not 
e n a c t a  p res u m p tio n  of law  o r fac t, but e n a c t ru les g o v ern in g  th e  b u rd e n  

of p ro o f like a n y  o n e  o f th e  o th e r  ru les  th a t p re c e d e  th e m .”.

A  s im ila r v ie w  w a s  ta k e n  b y  P u lle , J ., in th e  s a m e  d e c is io n  to  th e  e ffe c t  

th a t,

"A ru le  o f e v id e n c e  a s  to  b u rd e n  o f p ro o f d o e s  n o t g e n e ra te  a  
p res u m p tio n  o f fa c t.”
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T h e  v ie w  th a t h a s  b e e n  ta k e n  b y  P u lle , J ., th us  e m p h a s iz e s  th e  fac t 
th a t o n e  c a n n o t a lw a y s  d is c h a rg e  th e  b u rd e n  th a t th e  p ers o n  in question  

is d e a d  b y  le a d in g  e v id e n c e  to  in d ica te  th a t th e  sa id  p ers o n  h ad  not b een  

h e a rd  o f fo r s e v e n  y e a rs  by th o s e  w h o  w o u ld  n a tu ra lly  h a v e  h e a rd  from  

h im . It w o u ld  b e  n e c e s s a ry  a c c o rd in g  to  P u lle , J ., to  p ro ve  such  d e a th  in 

te rm s  of S e c tio n  101 of th e  E v id e n c e  O rd in a n c e . In P u lle , J . , ’s w o r d s :

“In m y  v ie w  th e re  is noth ing  in section  1 0 8 , w h ich  co m p els  a  C o u rt to  

hold , upon  p roof th a t a  person  h as  not b e e n  h eard  of fo r s e ve n  ye a rs  by 

th o s e  w h o  w o u ld  n a tu ra lly  h a v e  h e a rd  of h im  if h e  h ad  b e e n  a live , th a t 
th e  fa c t of th a t p e rs o n ’s d e a th  h a s  b e e n  e s ta b lis h e d  by him  on w h o m  

th e  b u rd e n  lies  u n d e r S e c tio n  101 to  p ro v e  su ch  d e a th .”.

S e c tio n s  1 0 7  a n d  1 0 8  of th e  E v id e n c e  O rd in a n c e , N o . 1 4  of 1 8 9 5  read s  
a s  fo llow s:

"S ection  1 0 7 -
W h e n  th e  q u estio n  is w h e th e r a  m a n  is a live  o r d e a d , an d  it is show n  

th a t h e  w a s  a liv e  w ith in  th irty  y e a rs , th e  b u rd e n  of p ro v ing  th a t h e  is 

d e a d  is on  th e  p e rs o n  w h o  a ffirm s it.

S e c tio n  1 0 8  -
P ro v id e d  th a t, w h e n  th e  q u e s tio n  is w h e th e r  a  m a n  is a live  o r d e a d , 

a n d  it is p ro v e d  th a t h e  is n o t b e in g  h e a rd  of fo r s e v e n  y e a rs  by th ose  

w h o  w ou ld  n atu ra lly  h a v e  h e a d  of him  if h e  had  b e e n  alive , the burden of 
p ro v in g  th a t h e  is a liv e  is sh ifted  to  th e  p ers o n  w h o  a ffirm s it.”.

T h e  P e rio d  of s e v e n  y e a rs  re fe rre d  to  in S ec tio n  1 0 8  w a s  a m e n d e d  by 

A c t , N o . 1 0  o f 1 9 8 8  b y  re d u c in g  th e  p erio d  of s e v e n  y e a rs  to o n e  year. 
T h is  a m e n d m e n t w a s  certified  on 2 1 .0 4 .1 9 8 8 .

A ccord ing  to S ec tion  1 0 8  of th e  E v id en ce  O rd in an ce , w hen  the question  

a s  to  w h e th e r a  p e rs o n  is a live  o r d e a d  is ta k e n  into co n s idera tio n , an d  it is 

pro ved  th a t th e  person  re ferred  to  h a s  not b e e n  s e e n  or h eard  of for, earlier 

s e v e n  y e a rs  a n d  s in ce  April 1 9 8 8 , fo r o n e  year, b y  th o s e  w h o  w ould  h ave  

n atu ra lly  h a v e  h e a rd  from  h im , in th e  e v e n t if h e  w a s  a live , th e  burden  of 
proving  th a t th e  sa id  person  is a live  is sh ifted  to  th e  person  w h o  relies on it.

A  ca re fu l co n s idera tio n  of th e  con ten ts  in sections 1 0 7  an d  1 0 8 , ind ica te  

th a t both  s e c tio n s  sh o u ld  b e  re a d  to g e th e r a s  th e  la tte r is a  p rov iso  to th e
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e a r lie r  S e c tio n . W h ils t  s e c tio n  1 0 7  c r e a te s  a  le g a l p re s u m p tio n , o f 
c o n tin u an ce  o f life if n o th ing  is sh o w n  to  th e  contrary, sec tio n  1 0 8  p ro v id es  

fo r th e  b u rd e n  o f p ro v in g  th a t a  p e rs o n  to  b e  a liv e  b y  sh iftin g  it to  th e  

p e rs o n  a s s e rtin g  it b y  d e n y in g  th e  d e a th . C o n s id e rin g  th e  o p e ra tio n  

o f s e c tio n  1 0 8  o f th e  E v id e n c e  O rd in a n c e , H . N . G . F e rn a n d o , C . J ., in 

Pattison v. Kalutara S p e c ia l Criminal Investigation Bureau m  s ta te d  th a t,

“S ection  1 0 8  of th e  E v id e n c e  O rd in a n c e  p rovides th a t w h e n  a  person  

h a s  n o t b e e n  h e a rd  o f fo r s e v e n  y e a rs  b y  th o s e  w h o  w o u ld  n a tu ra lly  

h a v e  h e a rd  o f h im  if h e  h a d  b e e n  a liv e , th e  b u rd e n  of p ro v in g  th a t h e  is 

a liv e  is sh ifted  to  th e m  w h o  a ffirm  th a t h e  is a liv e .”

H o w e v e r, it is to  b e  b o rn e  in m in d  th a t s e c tio n  1 0 7  d o e s  n o t c re a te  a  

p resum ptio n  a s  to  th e  tim e  of d e a th  of a  p e rs o n  in q u e s tio n . T h e re fo re  th is  

sectio n  will n o t b e  a p p lic a b le  to  a  c a s e  w h e re  th e  q u e s tio n  is not w h e th e r  

a  p ers o n  is a liv e  o r d e a d , b u t w h e th e r  a  p e rs o n  d ie d  on  a  s p e c ific  d a te .  
C o n s id e rin g  th is  p os itio n , E .R . S .R . C o o m a r a s w a m y  is o f th e  v ie w  th a t,

“A  p a rty  w h o  a s s e rts  th a t a  p e rs o n  w a s  a liv e  a t  a  c e rta in  d a te  m u s t  

p ro ve  such  fa c t.”

In fa c t in Assistant Government Agent v. Fernando ('2> W e n d t  J .,  

considering  th e  provision in section  1 0 7  s ta ted  that, th e re  is no p resum ptio n  

a s  to  th e  c o n tin u a n c e  o f life o r  o f a n  a d m itte d  m a rr ia g e . A  p a rty  w h o  

a s se rts  th a t a  p ers o n  w a s  a live  a t  a  p a rticu la r d a te  m u s t p ro v e  it. In W e n d t,
J . ’s w o r d s :

“S e c tio n  1 0 7  of th e  E v id e n c e  O rd in a n c e  is n o t a p p lic a b le , b e c a u s e ,  

a s  p o in te d  o u t b y  L a s c e lle s , A . C . J . on  O c to b e r  1 1 ,1 9 0 6 ,  in th e  c a s e  

N o. 4 ,3 6 5 , C . R . K a lu ta ra  bro ug h t b y  S im a n  P e re ra ’s w idow , th e  question  

h e re  is no t w h e th e r  J u s tin a  is a liv e  o r d e a d , b u t w h e th e r  s h e  (k n o w n  to  

h a v e  b e e n  d e a d  in 1 8 5 5 )  d ie d  b e fo re  o r a fte r  Ju ly, 1 8 5 2 .”

W h a rto n ’s L a w  L ex ic o n , (4 th  E d ition  p g . 7 9 6 )  d e fin e s  th e  p re s u m p tio n  

of life or d e a th  a n d  th e  d e ta ils  a re  g iv e n  in th e  fo llo w in g  fo rm :

“W h e n  a  p e rs o n  is o n c e  sh o w n  to  h a v e  b e e n  liv ing , th e  law  w ill in 

g e n e ra l p re s u m e  th a t h e  is still a liv e , u n le s s  a fte r  a  la p s e  of tim e  

co n s id e ra b ly  e x c e e d in g  th e  o rd in a ry  d u ra tio n  of h u m a n  life; bu t if th e re  

b e  e v id e n c e  of h is c o n tin u e d  u n e x p la in e d  a b s e n c e  fro m  h o m e  a n d  if
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th e  n o n -re c e ip t o f in te llig e n c e  co n c e rn in g  him  fo r a  p erio d  of s e v e n  

y e a rs , th e  p re s u m p tio n  of life  c e a s e s  a n d  h e  is p re s u m e d  to  b e  d e a d  

a t th e  e n d  o f s e v e n  y e a rs . B u t th e  law ra ise s  no p resu m ption  a s  to  

the tim e of h is  death. A n d  th e re fo re , if a n y  o n e  h a s  to  e s tab lis h  th e  

p re c is e  t im e  d u rin g  th o s e  s e v e n  y e a rs  a t w h ich  such  p ers o n  d ie d , h e  
m u st d o  s o  b y  e v id e n c e .”

In su p p o rt of th is position  L a w  L ex ico n  re fers  to  th e  d ec is io n s  in Doe v. 
Nepean (13) Nepean v. Doe (14) and Re Rhodes (1 5 ).

T h e  a p p e lla n t’s c o n te n tio n  is th a t s h e  c o n d u c te d  th e  a ffa irs  of th e  

b u s in ess  an d  p ro p erties  of th e  d e c e a s e d  until a fte r th e  exp iry  of th e  period  

a p p lic a b le  fo r th e  p res u m p tio n  in te rm s  of sectio n  1 0 8  a n d  th e re a fte r  filed  

th e  te s ta m e n ta ry  a c tio n . H e r  su b m is s io n  w a s  th a t th e  e s ta te  o f th e  

d e c e a s e d  c a m e  into  e x is te n c e  on  th e  d a y  w h e re  th e  p erio d  of 7  y e a rs  is 

e x p ire d . T h e re fo re  a lth ou g h  th e  d e c e a s e d  w a s  not s e e n  a fte r 1 3 .0 2 .1 9 8 3 ,  
th e  appellan t had  dea lt w ith his property as  if h e  w as  alive or living e lsew here . 
A ccord ing  to  C o o m a ra s w a m y  (S u p ra , P g . 4 2 9 -4 3 0 )  th ere  is no  presum ption  

of law  in fa v o u r  of o r a g a in s t th e  c o n tin u a n c e  of life fo r a n y  g iven  period  

u n les s  c o n ta in e d  in a  p a rtic u la r e n a c tm e n t.

T h e  re s p o n d e n ts  h a v e  c o n tin u e d  to  s ta te  th a t th e  d e c e a s e d  w a s  last 
s e e n  o r h e a rd  on 1 3 .0 2 .1 9 8 3 . T h e  a p p e lla n t has  not d isp u ted  this fact nor 

h as  s h e  ta k e n  a n y  s teps  to  p ro ve  an yth ing  to  th e  contrary. T h e re fo re  th e re  

co u ld  not b e  a n y  d is p u te  b e tw e e n  th e  p a rtie s  th a t th e  d e c e a s e d  w a s  last 
s e e n  o r h e a rd  on 1 3 .0 2 .1 9 8 3 .

C o n s id e rin g  se c tio n s  1 0 7  an d  1 0 8  of th e  E v id e n c e  O rd in a n c e , it is 

a b u n d a n tly  c le a r  th a t in te rm s  of s e c tio n  1 0 8  if a  p e rs o n  h a s  not b e e n  

h e a rd  of fo r s e v e n  y e a rs  (p re s e n tly  o n e  y e a r )  b y  th o s e  w h o  w o u ld  

n o rm a lly  h a v e  h e a rd  of h im , h a d  h e  b e e n  a liv e , th e  p re s u m p tio n  of 
c o n tin u a n c e  w ou ld  c e a s e  an d  th e  burden  of p roving  th e  person  to b e  a live  

sh ifts  to  th e  p e rs o n  w h o  a s s e rts  th e  sa id  p res u m p tio n  by d e n y in g  d e a th . 
T h is  position  w a s  ta k e n  in Re Phene’s Trusts (S u p ra ) w h e re  it w a s  sta ted  

th a t,

“If a  p e rs o n  h a s  n o t b e e n  h e a rd  o f fo r s e v e n  y e a rs , th e re  is a  

p re s u m p tio n  o f law  th a t h e  is d e a d , but a t w h a t t im e  w ith in  th a t period  

h e  d ie d  is not a  m a tte r  of p re s u m p tio n , but o f e v id e n c e  an d  th e  o nu s  of 
pro v ing  th a t th e  d e a th  to o k  p la c e  a t a n y  particu lar tim e  w ith in  th e  se ve n
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y e a rs  lies upo n  th e  p e rs o n  w h o  c la im s  a  righ t to  th e  e s ta b lis h m e n t o f 

w hich  th a t fa c t is e s s e n tia l.”.

T h e  q u e s tio n  th a t a r is e s  a t  th is  ju n c tu re  is w h e th e r  it is n e c e s s a ry  to  

a s c e rta in  th e  e x a c t d a te  o f d e a th  o f th e  d e c e a s e d . T h e  a n s w e r  to  th is  

q u e s tio n  is th a t th e  n e e d  w o u ld  d e p e n d  on  th e  c irc u m s ta n c e s  of e a c h  

in s ta n c e  a n d  th e re fo re  it w o u ld  v a ry  fro m  c a s e  to  c a s e . F o r in s ta n c e  in a  

c a s e  w h e re  th e  c o u rt h a s  to  a d ju d ic a te  a  c la im  o f p re s c rip tio n  b y  a  th ird  

party , th e  d a te  o f d e a th  m a y  b e c o m e  im p o rta n t. S im ila rly , in a n  in s ta n c e  

w h e re  le tte rs  o f ad m in is tra tio n  o r p ro b a te  is g ra n te d  th e  n e e d  to  k n o w  th e  

e x a c t d a te  o f th e  d e a th  of th e  d e c e a s e d  co u ld  a r is e . In fa c t it a p p e a rs  th a t  

o n e  o f th e  m o s t im p o rta n t s itu a tio n s  th a t c o u ld  a r is e  a lo n g  w ith  th e  

c irc u m s ta n c e s  u n d e r c o n s id e ra tio n  w o u ld  b e  w ith  re g a rd  to  m a tte rs  

p erta in in g  to  th e  d e c e a s e d  p e rs o n ’s e s ta te .

In HamyVelMuladeniyav. Siyatu( 1 6 ) th e  C o u rt h e ld  th a t w h e n  a  person  

is p re s u m e d  to  b e  d e a d  in a c c o rd a n c e  w ith  th e  p ro v is io n s  o f se c tio n  1 0 8 ,  

his p ro p e rty  h a s  to  b e  d iv id ed  a m o n g  his h e irs . F u rth e r, it is to  b e  b o rn e  in 

m in d  th a t th e re  c a n n o t b e  a n  in te rva l b e tw e e n  th e  d e a th  of a  p e rs o n  a n d  

p a s s in g  o f h is  p ro p e rty  to  th e  h e irs . In fa c t in Silva v. Silva (S u p ra )  a  full 
B e n c h  h e ld  th a t on  th e  d e a th  of a  p e rs o n , h is  e s ta te , in th e  a b s e n c e  of a  

w ill, p a s s e s  a t o n c e  b y  o p e ra tio n  o f law  to  h is h e irs , a n d  th a t th e  dominium 
vests  in th e m . T h is  h a s  b e e n  a n  a c c e p te d  p rinc ip le  a n d  th a t in TikiriBanda 
v. Ratwatte (1 7 )  a  c a s e  d e c id e d  in 1 8 9 4 , L a w rie , J . a n d  W ith e rs , J . h ad  

held  that th e  su ccession  of th e  e s ta te  of a n  in tes ta te , d ev o lv e d  im m e d ia te ly  

upo n  h is  d e a th . A c c o rd in g ly  a s  a  s a fe g u a rd  a n d  c h ie fly  to  p re v e n t a n y  

in jury o ccu rring  to  th e  d e c e a s e d  p e rs o n ’s e s ta te , th e  E n g lish  C o u rts  h a v e  

a d o p te d  th e  d o c trin e  of re la tio n  b a c k  in te s ta m e n ta ry  p ro c e e d in g s .

H a ls b u ry ’s L a w s  o f E n g la n d  (4 th  E d itio n , V o l. 1 7 (2 ) ,  P g . 2 6  P a ra . 3 5 )  

re fe rs  to  th e  d o c trin e  of re la tio n  b a c k . W ith  re g a rd  to  th e  re la tio n  b a c k  of 
a d m in is tra to r ’s title , it is s ta te d  th a t,

"In o rd e r to  p re v e n t in ju ry  b e in g  d o n e  to  d e c e a s e d  p e rs o n ’s e s ta te  

w ith o u t re m e d y , th e  co u rts  h a v e  a d o p te d  th e  d o c trin e  th a t on  th e  g ra n t  

b e in g  m a d e  th e  a d m in is tra to r ’s title  re la te s  b a c k  to  th e  t im e  of d e a th .  

T h is  d o c trin e  h a s  b e e n  c o n s is te n tly  a p p lie d  in a id  o f a n  a d m in is tra to r  

s e e k in g  to  re c o v e r a g a in s t a  p e rs o n  w h o  h a s  d e a lt  w ro n g fu lly  w ith  th e  

d e c e a s e d ’s c h a ttie s  o r c h a ttie s  re a l. It is a ls o  a p p lic a b le  a g a in s t a  

p e rs o n  d e a lin g  w ro n g fu lly  w ith  th e  d e c e a s e d ’s re a l e s ta te  .".
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W h a rto n ’s L aw  of Lex icon  (S u p ra , a t P g . 8 5 8 )  a ls o  re fers  to  th e  doctrine  

o f re la tio n  b a c k  a n d  d e fin e s  th e  sa id  d o c trin e  in  th e  fo llo w in g  term s:

"R e la tio n , w h e re  tw o  d iffe re n t tim e s  o r o th e r th ings a re  ac co u n te d  
a s  o n e , a n d  b y  s o m e  ac t d o n e  th e  th in g  s u b s e q u e n t is sa id  to  ta k e  

e f fe c t  t»y  r e la t io n ’ f ro m  th e  t im e  p r e c e d in g .  T h u s  le tte rs  of 
adm in istra tion  relate b a ck  to the intestate’s  death, and not to the  

tim e w hen th ey w ere granted  (S e e  Re Pryse 1 9 0 4  P g . 3 0 1 . Foster 
v. Bates (1 8 4 3 )  1 2  M  &  W  2 2 6 )  (e m p h a s is  a d d e d )”.

A s  re fe rre d  to  e a r lie r  th e re  is n o  such p res u m p tio n  a s  to  th e  d a te  or 

t im e  of a  p e rs o n ’s d e a th . If th e  q u estio n  in iss u e  is th e  d a te  a n d /o r  th e  

t im e  of th e  d e a th  th a t is to  b e  ta k e n  up  a s  a  m a tte r  th a t h as  to  b e  p ro ved  

b y  e v id e n c e . T h e  re s p o n d e n ts  h ad  co n te n d e d  th a t th e  d e c e a s e d  d ied  on  

1 3 .0 2 .1 9 8 3  a n d  th is  h a s  not b e e n  c h a lle n g e d  b y  th e  a p p e lla n t. In fac t th e  

a p p e lla n t c o n c e d e s  th a t s h e  h a d  las t h e a rd  from  h im  on 1 3 .0 2 .1 9 8 3 .

In such  c irc u m s ta n c e s , th e  e s ta te  of th e  d e c e a s e d , in th e  a b s e n c e  of a  

w ill, h a v e  to  p a s s  a t o n c e  b y  o p e ra tio n  of law  to  his he irs  an d  no o n e  o ther 

th an  th e  ex ec u to r o r an  ad m in is tra to r could  in te rm edd le  with such property. 
In fa c t N . E . M u s to e  (E x e c u to rs  a n d  A d m in is tra to rs , 4 th  E d ition , P g . 6 )  

o b s erv ed  that,

"A ny p e rs o n , w h o  is not an  e x e c u to r  or an  ad m in is tra to r, but w ho  

in te rm e d d le s  w ith  th e  d e c e a s e d ’s property , m a y  m a k e  h im se lf liab le  to  

th e  o b lig a tio n s  of an  e x e c u to r  de son tort (b y  h is o w n  w ro n g ). V ery  

slight ac ts  of in te rm e d d lin g  will m a k e  a  p ers o n  an  e x e c u to r de son tort, 
e.g.—  a d v e rtis in g  fo r c la im , p ay in g  o r re ce iv in g  p a y m e n t of d e b ts ’ or 

c a rry in g  on th e  d e c e a s e d ’s b u s in e s s .".

A c tio n s  b a s e d  on th e  E n g lish  L aw  a s  to  a n  e x e c u to r  de son tort, has  

b e e n  re c o g n is e d  by o u r C o u rts , a s  B o n ser, C . J ., a s  fa r  b a c k  a s  in 1901  

h a d  s ta te d  in Prins v. Peiris (1 8 )  th a t —

“T h e n , M r. W a lte r  P e re ira  a rg u e d , a s  I u n d e rs ta n d  h im , th a t th e  E n ­
g lish  L a w  a s  to  a n  e x e c u to r  de son tort w a s  not in fo rc e  in this is land . 
It s e e m s  to  m e  ra th e r  la te  in th e  d a y  to  a rg u e  t h a t : th e re  h a v e  b een  

n u m e ro u s  c a s e s  in w h ic h  su ch  ac tio n s  h a v e  b e e n  re c o g n iz e d  by this  

C o u rt.”
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T h is  position  is a p p lic a b le  to  th e  e s ta te  o f a  s p o u s e . In Silva v. Salman 
(1 9 )  W o o d  R e n to n , C . J ., h a d  c le a r ly  s ta te d  th a t,

“H a d  s h e  a p p lie d  fo r a d m in is tra tio n  o f h e r  h u s b a n d ’s  e s ta te , s h e  

w a s  th e  n a tu ra l p ers o n  to  h a v e  o b ta in e d  it; n o t h av in g  a n d  d o n e  s o  a n d  

h av in g  in te rm e d d le d  w ith  th e  e s ta te  b y  p a y in g  o ff th e  d e b ts , s h e  is in 

th e  pos ition  o f a n  e x e c u tr ix  de son tort,”.

T h e re  a r e  tw o  o th e r  m a tte rs  I w is h  to  c o n s id e r in c o n n e c tio n  w ith  th e  

m a tte r  in issu e . F irstly, it w a s  th e  c o n te n tio n  o f th e  le a rn e d  P re s id e n t’s 

C o u n s e l fo r th e  a p p e lla n t th a t th e  a p p e lla n t  is lia b le  to  a c c o u n t on  th e  

b as is  o f a n  A d m in is tra tr ix  o n ly  fro m  th e  d a te  on  w h ic h  th e  e s ta te  c a m e  

in to  b e in g , n a m e ly  2 1 .0 4 .1 9 8 8 .  T h e  s ig n ific a n c e  o f th e  d a te  is th a t th e  

a m e n d m e n t to  th e  E v id e n c e  O rd in a n c e , w h ich  a m e n d e d  s e c tio n  1 0 8  of 

th e  E v id e n c e  O rd in a n c e  c a m e  in to  fo rc e  on  th a t d ay . T h e re fo re  th e  d a te  

s u g g e s te d  is no t a  d a te , w h ich  w a s  a rr iv e d  a t, e ith e r  a c c o rd in g  to  th e  

p ro v is ion s  of th e  E v id e n c e  O rd in a n c e , o r in te rm s  of th e  p ro v is io n s  of th e  

a m e n d e d  section . It is a ls o  im portan t to  b e  b o rn e  in m ind that, th e  a p p e lla n t  

did  not w a it fo r a  p erio d  of o n e  y e a r  fro m  th e  d a te  o f th e  a m e n d m e n t, b u t 
filed  h e r ac tio n  s e v e n  d a y s  a fte r th e  a m e n d m e n t A c t c a m e  into  o p e ra tio n . 
In th e  c irc u m s ta n c e s , I c a n n o t s e e  a n y  b a s is  fo r th e  d a te  o f th e  a m e n d e d  

section  1 0 8 , w h ich  c a m e  into fo rce  to  b e  re g a rd e d  a s  th e  d a te  o f th e  d e a th  

of th e  d e c e a s e d  a n d  in m y  v ie w  th e  c o n te n tio n  th a t th e  d e a th  is to  b e  

p r e s u m e d  a s  a t  o n  2 1 . 0 4 . 1 9 8 8 ,  is n o t  o n ly  c o n t r a d ic t o r y  a n d  

u n te n a b le , b u t a ls o  is a n  a tte m p t to  g iv e  a n  a r tif ic ia l a n d  b a s e le s s  

in te rp re ta tio n  to  th e  a m e n d e d  s e c tio n .

S e c o n d ly , s e e k in g  th e  a d v a n ta g e  o f th e  p re s u m p tio n  in te rm s  o f 
s e c tio n s  1 0 7  a n d  1 0 8  c o u ld  b e  fo r  a  v a r ie ty  o f re a s o n s . A  s u d d e n  

d is a p p e a ra n c e  o f a  p e rs o n  m a y  b rin g  in n u m e ro u s  k in d s  of is s u e s  th a t  

w o u ld  h a v e  to  b e  lo o ke d  into. T h e  c o m p le x itie s  co u ld  b e  on  th e  b a s is  of 

m a rr ia g e , re tire m e n t b e n e fits , p a y m e n ts  on  a n  in s u ra n c e  p o lic y  o r a s  in 

th is  a p p e a l th e  q u e s tio n  of a d m in is te r in g  th e  e s ta te , w h ic h  in c lu d e s  th e  

a c c o u n tin g  a n d  in v e n tin g . A s  h a s  b e e n  s ta te d  e a r lie r , th e r e  is no  

p res u m p tio n  a s  to  th e  tim e  of a  p e rs o n ’s d e a th , w h ich  h a s  to  b e  p ro v e d  by  

e v id e n c e  an d  c le a rly  th e  p res u m p tio n  of d e a th  d o e s  not e x te n d  to  th e  d a te  

of d e a th . In E n g lish  L aw , a s  C o o m a r a s w a m y  p o in ts  o u t (S u p r a  P g . 4 3 1 )  

th e  p re s u m p tio n  of d e a th  h a s  b e e n  u s e d  to  re p e l a  c h a rg e  o f b ig a m y , to  

ju s tify  re m a rr ia g e  a n d  to  ju s tify  a  d iv o rc e .
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C o n s id e rin g  th e  to ta lity  o f th e  a fo re m e n tio n e d  c irc u m s ta n c e s  an d  th e  
le g a lity  o f th e  s itu a tio n , it w o u ld  a p p e a r  th a t in a  s ituation  w h e re  a s  in th e  

p re s e n t c a s e , th e  fo llow ing  a s p e c ts  w o u ld  h a v e  to  b e  ta k e n  into a c c o u n t:

a . w h e n  th e re  is a  s itu a tion  aris in g  o u t of a  d is a p p e a ra n c e  of a  

p e rs o n , th e re  is no  p res u m p tio n  a s  to  th e  d a te  o r th e  tim e  of th e  
d e a th  of a  p erson ;

b. on  th e  d e a th  of a  p e rs o n , w h o  h a d  d ied  in te s ta te , his e s ta te  

p a s s e s  a t o n c e , b y  o p e ra tio n  of law , to  h is heirs ;

c . a n y  p ers o n  w h o  is not a n  e x e c u to r  o r an  ad m in is tra to r, but 
in te rm e d d le s  w ith  th e  d e c e a s e d ’s property , m a y  m a k e  h im se lf 
lia b le  to  th e  o b lig a tio n s  of a n  e x e c u to r  de son tort;

d . a s  h a s  b e e n  re fe rre d  to  in H a ls b u ry ’s L a w s  of E n g la n d  (V o lu m e  

1 7 (2 ) ,  4 th  E d itio n , P g . 3 8 )  re fe rrin g  to  th e  e ffe c ts  of ac ts  of 
e x e c u to r  de son tort, th e  law fu l ac ts  d o n e  in th e  p ro fess ed  

a d m in is tra tio n  o f th e  e s ta te  by a  p ers o n  p urporting  to  ac t as  

personal represen tative  w hich  a  rightful executo r w ould h ave  been  

bou n d  to  p erfo rm  in d u e  c o u rse  of ad m in is tra tion  w ou ld  b ind the  

e s ta te ; an d

e . considering  the injuries that could b e  d on e  to a  d e c e a s e d  p erson ’s 

e s ta te  w ith o u t rem edy , th e  E ng lish  L aw  re c o g n ize s  th e  d octrine  

of re la tio n  b a c k  th a t w o u ld  a p p ly  to  te s ta m e n ta ry  p ro c e e d in g s . 
T h e re b y  w h e n  th e  g ra n t is m a d e , th e  a d m in is tra to r’s title re la tes  

b a c k  to  th e  tim e  of d e a th .

In a  s e r ie s  of c a s e s  ( Lai Chand Marwari v. Mahant Ramrup Gir and 
another (2 0 )  R e  G re e n ’s S e tt le m e n t (2 1 )  Dowleyv. Winfield (22) Wing v. 
Angrave (2 3 )  th e  co u rts  h a v e  ta k e n  th e  v ie w  th a t if a  person  h as  not b een  

h e a rd  of fo r a  te rm  of not less  th a n  s e v e n  y e a rs , th e re  is a  p res u m p tio n  of 
law  th a t h e  is d e a d , but th e  o n u s  of p ro v ing  th e  d e a th  of a  p ers o n  a t an y  

particu lar d a te  m ust rest w ith  th e  person  to  w h o s e  title th a t fact is essentia l.

O n  th e  q u e s tio n  o f th e  tim e  of th e  d e a th  b a s e d  on  th e  p res u m p tio n  an  

e x a m p le  w a s  c ite d  in Hickman v. Upsall (2 4 )  w h e re  c irc u m s ta n tia l  
e v id e n c e  of th e  tim e  of th e  d eath  w a s  tak en  into consideration. T h e  ex am p le  

w a s  a s  fo llow s:
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“S u p p o s e  a  p e rs o n  in te n d in g  to  re tu rn  h o m e  a t  te n  o ’c lo c k  a t  n ig h t 
d o e s  not a p p e a r, th e re  is no  p re s u m p tio n  th a t h e  is d e a d . B u t if a f te r  a  
w e e k  h e  is fo u n d  w ith  h is  sku ll b ro k e n  in a  w o o d , y o u  c a n  th e n  c o n ­
c lu d e  th a t h e  w a s  k illed  b e fo re  te n  o ’c lo c k  on  th e  n ig h t on  w h ic h  h e  
d is a p p e a re d .”.

T h e  re s p o n d e n t’s pos ition  w a s  th a t th e  a irc ra ft in w h ich  th e  d e c e a s e d  
w a s  a  p a s s e n g e r  d is a p p e a re d  a f te r  it le ft K u a la  L u m p u r a t  2 1 .0 9  H rs . on
1 3 .0 2 .1 9 8 3 . L a te r  it w a s  re p o rte d  th a t s o m e  fis h e rm e n  in In d o n e s ia  h a d  
found  a  w h e e l of a n  a irc ra ft a n d  a  p a rt o f a  p la n e , w h ich  co u ld  b e  re la te d  to  
th e  ill-fa ted  a irc ra ft. N o n e  o f th e s e  h a d  b e e n  c h a lle n g e d  b y  th e  a p p e lla n t  
a n d  s h e  h a d  n o t ta k e n  a n y  s te p s  to  d is c h a rg e  th e  b u rd e n  o f e s ta b lis h in g  
a n y  o th e r  d a te  o th e r  th a n  1 3 .0 2 .1 9 8 3 ,  th e  d a te  s u g g e s te d  b y  th e  
re sp o n d en ts  on w h ich  th e  d e a th  o f th e  d e c e a s e d  to  h a v e  o c c u rre d . In fac t 
th e  a p p e lla n t co n te n d e d  th a t th e  d e c e a s e d  w a s  in M a la y s ia  on  1 3 .0 2 .1 9 8 3  
an d  h e  b o a rd e d  his a irc ra ft to  fly  b a c k  to  S ri L a n k a ; but h e  n e v e r a rriv e d  in 
th e  country.

It is th e re fo re  not d is p u te d  th a t th e  d e c e a s e d  w a s  e x p e c te d  to  re tu rn  to  
S ri L a n k a  a f te r  2 1 . 0 9  H r s . o n  1 3 . 0 2 . 1 9 8 3  a n d  c o n s id e r in g  th e  
a fo re m e n tio n e d  c irc u m s ta n c e s  on  th e  b a s is  o f th e  e x a m p le  g iv e n  in 
Hickman v. Upsall (s u p ra ) th e  co n c lu s io n  sh o u ld  b e  th a t th e  d e c e a s e d  
m e t h is  d e a th  in o r a ro u n d  th e  sa id  tim e  e n  ro u te  from  K u a la  L u m p u r to  Sri 
L an ka .

F or th e  a fo re m e n tio n e d  re as o n s , I a m  o f th e  v ie w  th a t 2 1 .0 4 .1 9 8 8  ca n n o t  
b e  ta k e n  a s  th e  d a te  on  w h ich  th e  e s ta te  o f th e  d e c e a s e d  c a m e  in to  b e in g  
a s  o n  th e  d is a p p e a ra n c e  a n d  th e  d e a th  of th e  d e c e a s e d  w h ich  a p p a re n tly  
h ad  occurred  on 1 3 .0 2 .1 9 8 3 , in th e  a b s e n c e  of a  will, th e  d e c e a s e d  p e rs o n ’s 
e s ta te  p a s s e d  a t o n c e  b y  o p e ra tio n  o f law  to  h is  h e irs  on  1 3 .0 2 .1 9 8 3 ,  a n d  
such  d a te  sh o u ld  b e  ta k e n  in to  co n s id e ra tio n  a s  th e  d a te  fo r th e  in v en to ry  
a n d  th e  a c co u n tin g .

T h is  a p p e a l is ac c o rd in g ly  d is m is s e d  a n d  th e  o rd e r o f th e  D istric t C o u rt 
dated  2 8 .1 1 .1 9 9 7  a n d  th e  ju d g m en t of th e  C o u rt o f A p p e a l d a te d  1 1 .0 1 .1 9 9 9  
a re  a ffirm ed . T h e  a p p e lla n t b e ing  th e  ad m in is tra trix  of th e  e s ta te  is d irec ted  
to  file th e  in v en to ry  a n d  fina l a c c o u n t on  th e  b a s is  of th a t th e  e s ta te  of th e  
d e c e a s e d  c a m e  into b e in g  on 1 3 .0 2 .1 9 8 3 , w ith in  th re e  m o n th s  fro m  today. 
T h e re  w o u ld  b e  n o  co sts .

Appeal dismissed.

By majority decision appeal allowed.
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