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HEWAVITHARANE

V. .
RATHNAPALA -
. COURT.OF APPEAL. N
DHEERARATNE, J. (PRESIDENT C/A) AND
WIJETUNGE, J.

C.A. 316/80 (F) AND 782/81(F).
D.C. MT. LAVINIA 433RE. .
FEBRUARY 17 AND 19, 1988.

Landord and tenant—Rent Act No. 7 of 1 972 Excepted prem:ses—ﬂegulatlon No.-3
" of the schedule—Assessment of the annual value for the first t/me-MumcrpaI Counc:ls
' Ordmance (Chapter 252), sections 233 (1) and 237 (1) . -

:.Two adjacent . business premises Nos. 350 and 356; admittedly govemed by the
provisions of the Rent Act up to October 1975, were occupied by.one tenant under'the :
- same landlord, The tenant had connegted the two premises by-an intercommunication
door. At the request of the landlord, in October 1975, the Mumcupal Council gave one .
. assessment ‘number to both premises and fixed the annual value at Rs. ‘8310 by -

addntaon of the two previous annual values increased by Rs. -10. The landlord filed action

~" against the tenant for ejectment qn the basis that the premises were excepted
premises.: The question arose as to. whether for the purpose ‘of regulation No. 3 as to-

: excepted premises, -the annual value of January 1968 or the annual value. fixed in.
_October 1975, should, be applied. if the annual value of Octcber 1975is applicable the

" premises becorr_ae excepted premises.

Held— .
That the: néture -of the physical alterauons “done’ to the premises is such that the
‘assessment of Qctober 1975 did not give birth to new premises, attracting an

- agsessient for the first time and therefore the January 1968 annual value should be _
applled to determihe whether the premises were excepted premises or not.
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May 16, 19687
DHEERARATNE J (Pre3|dent C/A)

: The plaintiff rnstrtuted this action on 04 08 1977 agarnst the
deiendant her tenant, to have him ejected .from premises, beanng
“assessment No 350 Galle Road, -Bambalapitiya .and to recover
damages Admrttedly, the premrses in question are business| premises .
~and the: main question in, drspute at. the, trial was, whether the
premuses are excepted premisés or not. wrthm the’ meanmg of
regulation 3 of the schedule 10, the Rent Act No. 7 of 1972. The
learned trial gudge havmg held in favour of. the plamt;tf that the
premises are excepted premrses ordered, ejectment of the defendant
with damages Both partres appealed the. defendant onpthe frndung
‘that. the premises are excepted premrses ‘and’ the plamtrff on the
quantum of damages awarded o :
I8 .

- The facts leadmg 1) the filing of thrs action are bneﬂy these: The
defendant had been a tenant of the plaintiff ifr respect of two, adjacent
premises~No. 350 and 356, Galle Road, Bambalapitiya— which were
admittedly governed by the provisions of the Rent Act up t6 October
1975. As at:January 1968, the afhial’value of premsses No. 350
was Rs. 1845, while that of premises No. 356 was Rs'2,770. By
letter dated 04.09.1975 (D1), the plaintiff wipte to the Assessor of
the Municipal COUHQII Colombo, to state that’ the. two premrses '350 .
and 3566 though beanng two numbers is one tenancy D1 further
read “it is 6ne burldrng with two entrances with an openmg in the.
middle Jormng the .two portions.. Kmd!y gtve one number to. the,
premises.” The mumcrpal authormes seem to have. acted with
commendable expeditron Thé premises were promptly inspected by a
valuation officer whose report dated 17.09. 1979 (D2) stated—-"On
rnspectron I found: that ‘the premises are now in one occupatron ‘with
an mterc:ommunrcatuon doar_ between the two premrses where two -
busrness concerns are run, (orlment store and eatmg house). At the
owner's request, “may we* consohdate the ‘assessment Of the two
premlses as foliows: —

350 Bambalapmya Road-—shop and eatmg house area 31 34 sq.
feet—Annual ValueRs 8310". The. figure.Rs. 8310 has been arrived
at by the addition’ of annual values in’respect of the two premrses for
the year 1974 increased by Rs. 5. ‘The Asséssor having approved the
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report DZ on 22.09. 1975 altered the assessment register in respect
of the two premises (P3) with effect from 1 10 1975 '

Reguiation No. 3asto excepted premrses |n the schedule to Rent
- Act No. 7 of 1972 reads as follows: - .

N "Any business’ premtses ........ sutuated in any area speclﬁed rn
“column 1 hereunder shall be excepted prémises for the purposes of
“this Act if ‘the annual value thereof as specmed in the assessment
. ‘madeas business premises for the purposes of any rates levaed by
‘any local authomy under any writteh law and in force on the 1st day.
of January 1968, or, where the assessment of the annual valu’e
thefedf as business premrSes Is made’ for the' frrst time after the farst
*'déy of January 1968, the annual value as specmed in such flrst
£ assessrrlent exceeds the amount specrfled in the correspondrng
entry ih: column Il ,
. ' ll ,
-Area . .., Annual Value:

Munrcnpalrtv of Colombo S Rs.. 6000"'"“*

tttttt

lt may well ‘be remembered that the word \premrses is defined in
sectron 48 of thé Rent Act to, mean “any burldmg or part of a butldlng
tpgether wrth ,the land appertarnrng thereto :

“The” crux of the problem then is | whether for the purpose of
regulatron 3 quoted above, in respect of the premrses in dlspute the
anrual value in force on the’ flrst day of January 1 9681 is ‘applicable, or
whether ‘the annual value fixed in October 1975 is apphcable on the
basis that the latter is the first assessment if the: latter assessment is .
applrcable the premases in questlon become excepted premlses '

Number of authontles were cited in the course of Ihe argument of
this’ appeal ‘which'.have interpreted certain statutory provisions
analogous to regulatron 3, Wthh authontaes shed’ some ltght on the'

assessment of any premrses

In the case of Chettmard Corporation Ltd. v. Gamage, (1), tenement
No. 27342 was assessed in November 1948 at an annual valué of Fls
850; while in 1951, the same tenement and the adjoining tenement ‘
rNo 275, were. consoludated -and assessed at an. annual value of
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thQ 425. The question arose as 10 whether the, calculation of rent in
respect of tenement No. 273/2 should be based on the annual value
. of 1948 or 1951 in terms of sectron B5(1) of the Rent Restnctron Act

(chapter 274)

Sectton 5( 1) read as follows -

i “In'the case of any premrses the annual value of which was or is

assessed for the purposes of any rates levied by any locat authontyt ’

under any wntten law the standard rent per ‘annum of the premtses

means— L

{a) the, amount qf the annual value of $uch’ premrses as. specrf ied

in the | assessment in force under such written law during the
month of 1941 or if such assessment of the annual value of
such prem:ses is made. for the frrst time after that month, the
assessment of such annual value as specified in such first
assessment ‘

Basnayake C. J .in rejecting the SUbMISSlOﬂ that the premrses No.
'273/2 ceased to bear the annuai value of 1948 (Rs 850) observed at

page 89-

"Whatever may have been the result of the consolrdated
assessment and the alteration :of the number of. the premises;,the °
annual value for. the purposes of the Rent Restriction Act remained
at Rs. 850 as the annual value of the premises in question was fixed.

. at that figure when the assessmem was’ made. for the frrst time in

1948"’ .

_'In the case:of Sally Mohamed V. Seyed(2) again sectuon 5(1 ) of the

" Rent Restriction Act came.to be rnterpreted The facts of that-case are
briefly these. In November 1941, premises -No. 102 and No. 104
were assessed jointly with premises No.- 100, in 1945 premises No.
102 and 104 were assessed together, but separately from premises
No. 100.'In 1955 separate asse_ssments were made for each of the
two premises Nos. 102 and 104: On the question as to what
assessment- should: be. taken into consideration in calcuiatmg the '
authorlzed rent, H. N. G Fernando J., observed

- the standard rent of Nos 102 and 104 was the amount of
‘the assessment made. for the premises jointly, with premises No. 100,
in Novembeér 1941, and. that wilt remain unchanged, despite.the
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separate aSsessments made‘in 1945 a .d 19"35 ‘unless the board in _
‘ne exercise of the powér given by the. proviso mtroduces an alterahon
* by fixing separate»rents for the two numbers .. "

: ln~Premadas’av Atapattu (3), (Sinmanne, J. and De Kretser, J.) too, -
section 5(1) of the Rent Restriction Act came to be interpreted. In that
‘case a buuldlng was assessed prior to the frrstNovember 1941 which
bore aSSessmént No 63 andin 1 948 the building was assesséd in
‘seéparate entities as premises Nos. 53 and 55. The question’ whlch
argse for determmatlon was whether the standard rent in réspect of
premases‘ *No. 53 should be calculated on the basis of the 1941
assessment oron the 1948 assessment’ Sunmanne J., took the view
‘that the premfses in questlon were not in existence as a unit that has
“been assessed prior to. 1948 and that they were assessed for the first
time in that year afid therefore the authorized rent stiould be calculated .
on the basis . .of the 1948 assessment. In a separate judgment De .
Kretser, J. agreed with the conclusion reached by Sirimanne, J., .on the
basus that new premlses have iaken the place of .the old o '

“in the case of Ansar V. Hussafn (4) Wanasundera J rewewed the -
‘above mentioned: cases and certain- other judgments. After a careful’
analysis of the Televant ;udgments Wanasmdera Ja stated at pages
377 and 378 as follcws - a SEERCEENE

lt would be cbserved that all these ;udgments deal w:th varymg

factual situations and such situations. can be multifarious. A single

‘assessed unit may be’ subdivided into two or more units-and each
separately assessed ; -two or more separately assessed units may be
consolidated into one. Separately assessed units may be joined to
“adjacent units’ _already under assessménts. Portions of such
adjacent units rnay simultaneously undergo changes by division or

-other consolidations. There is no-limit to the permutations and -
combinations that are possible in this regard. It would be extremely

_ difficult to work out any kind of general theory to cover all situations
- .some of which are known, but there may be others which: may be
"beyond contemplatlon and arise in the future. This case does not

. present the necessary factual basis for.any such ambitious venture
“even it it were feasible. However, it would be safest to deal with the

" case before usin relatlon to its own facts rather than compllcate the -

'»~'~_.matter by attempting to deal with diverse other sutuatlons S



CA ,' . Hewavitharane v Réthnapala (Dheeraratne, J.) N 245

“In essence. the appellant’s case is that. two lots 100 and 102
have now undergone transfermation as to constitute two entrrely
-new units of assessments. The assessment numbers remain as-they
'were When we. inquired about the factual aspect of this change
neither counsel was in a position to enlighten us about the extent ..
and significance of the change involved. Undoubtedly, some kind of

~ change has-taken- place. The change appears to be of a; mlnute‘
" pature not affecting the character of the previous two units of
" asseessment in -any $ubstantial way. There is no material also-to
show that these:newer changes had anydirect bearing on the new
assessment made in 1966 by way of values. Undoubtedly, there

. could well be cases where changes in the nature and character of a

* unit. of assessment are such that they could be regarded as truly
" giving rise to new.assessment or a separate assessment.-But, thrs is
“not the case here. What happened here were some- very ‘minor
< adjustments i in the boundaries. Lot 100 remained substantially the .
" -same with a margmal alteration making it a little 16ss in sizé than -
“'before and lot No. 102 also remained substantraﬂy the same with a.

: correspondingly shght accretion to rts extent” ."..". . :Here'wé find
neither a totally new assessment being made nor-a separate
assessment coming into being, but the previous position endunng‘ :
with only marginal and, rnsrgnlfrcant changes in the two lots-
~* concerned. There is aiso nothing to indicate that these minor -
) ohanges had any impact on the valuations and assessment This
' case does not call for a, wrder rulrng than is warranted by its’ specral
facts : ,

.Although( Wanasnndera, g did not profeSs\'to lay down a general
theary, the passages quoted above appear to me as eloquent of what

Wanasundera J., was looking for to treat a new assessmentofanoid . .

. . premises as an assessment made for the first time. Mr. Eric
‘ Ameraslnghe P.C. for the appellant placed strong rehance on the
judgment of Wanasundera J., and invited us to examine the provrsrons
of the Municipal ‘Councils- Ordinance dealing with assessment for,
rating in order to. determing whether the new.assessment of 1875 of
the premrses in questnon should be treated as bnngmg into existence a
new unit, the_assessment of which is made for the first time. Mr.
: Amerasmghe submttted further that the new assessment of 1975 in .
_respect of the premrses in question was a resuilt of an’ amalgamatnon )
as opoosed to a “consolidation”, the effect of the former being to give
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birth to new premises. This approach was met with the criticism of Dr.
Jayewardene that one cannot haveé recourse to the provisions of
another enactrment in’an attempt to interpret the. provisions -of the
Rent Act. This criticism was countered by Mr. Amerasmghe by
- referring us to the unreported ‘judgment of-Sharvananda C.J.,
Atapattu v: Wickramaratne, decided on 16.07.1986-S.C. 59/85
C.A. 635/79; D.C.- Mt: Lavinia 461°RE. In the case Sharvananda C.J
(with Colin Thome, J. and Atukorala,J. agreeing)having cansidered
Certain sections of the Municipal Gouncils Ordinance expressed the
“opinion that the words “business premises” appearing in regulation 3
of the schedule, other than in the first line and the same :words
appearing in the definition of the "annual value” in_section. 48 of the
Rent Act, should be “struck out as senseless”. In any event it appears
" 10 me that the words “for the purpose of any rates levied by any local
authority.under any written law” appearing in regulation-3 give ample
* justification for havmg recourse to the provisions of the ‘Municipal
Councils Ordinance in interpreting ragulation 3. Mr.” Amerasinghe
draws our. attentnon 1o, section 233(1) and 237(1) of the Municipal
Coungils Ordmance (chapter 252) in terms_of which assessments are
made. for: the purpose of levynng rates. These two sections read as
follows ’

' Sectlon 233(1) 'The Councnl may, from time to time, as often as
it may think necessary for.the purpose of assessment, divide any
house, buildi ing. land, or tenement, and consolidate any separate

" houses, buildings, lands, or teriements whatsoever within the -
* Municipality, and assess, in respect of any rate or rates leviable
under this Ordinance, each such divided portion separately and .
o each such consoltdated premises as a whole
Provided that in the case of any such consolndatlon the
consolidated prémises shall be assessed at the aggregate annual
value of the several houses, buildings, lands or tenements of Wthh
such premises are composed " .

Sectnon 237(1) *Where physuc.al alterations affectmg the anniial
value of any house, building, land, or tenement aré made after the
assessment in respect thereof for any 'year has become final by
virtue of the preceding sections, a. Municipal. Council may,
notwithstanding anything to the contrary contained in the sand
‘sections, at any time prepare a new assessment_for such premises.”
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_ Mr. Amerasinghe submits that consolidation of différent premises,
for the purpose of assessment, is done in terms of section 233(1).
While amalgamation of premises is done under section 237(1)
although the latter section does not use the word "amalgamation”. It is
submitted that in the present case, what has been done is an
. amalgamat/on of premises which necessarily gives birth to new
) premises Wthh acquires an assessment for the first time.

+

But what do the facts of the present case reveal? The only physical -
alteration is a communication door between two old premises. No .
.doubt such an alteration would make the .premises more useful as
business premises for the tenant.in occupation. But from the evidence
-led at the trial, it appears that the Municipal authorities considered it
as.a consolidation in terms of section 233(1) and made the
. assessment of the premises by taking the aggregate annual values of

the two. existing premises increasing it by five rupees for mere
~ convenience. The facts of the present case do not warrant me to
.conclude’that the assessment was made in terms of sectnon 237(1).
An assessment made under section 237(1) may perhaps, in certain
circumstances, give birth to entirely new premlses attracting such

assessment as its first. . .

For these reasons | am of the opihion that.the 1968 assessment is
" applicable to the premises in question for the purposes of Regulation

3 and it does not become -excepted premlses as a result of the-
assessment- made in 1975 .

The appeal in C.A. 31 6/80 is allowed, and the judgment of the
learned trial judge is set aside. The defendant appellant will be entitled
to costs below and the costs of this appeal fixed at Rs. 525. In view of
above f:ndmgs appeal CA 782/81 is dnsmlssed without costs.”

WIJETUNGA, J.—1 agree.
Appeal in CA 3 1 6‘/80 a//owed

. Appeal in CA 782/87 dlsm/ssed



