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Civil Procedure Code - Action against a public ojjicer - Substitution o f  the 
Attorney-General as a party defendant - Section 463 o f  the Civil Procedure 
Code - S teps to appear and defend the officer in the action - Establishment 
Code, Chapter XXXI11 section 6.1 - Exemption o f  the. de fendant's docu­
m ents fro m  stam p du ty  - Stam p Duty Act, No. 43 o f  1982, sections 5(14)(bj 
and 71.

The d e fe n d a n t (the appellan t) w as the H ead q u arte rs  Inspector, 
W ennappuw a Police Station. The p laintifl(the respondent) instituted an 
action in the D istrict Court of Marawila in respect of acts purporting Lo 
have been done by the appellan t in his official capacity, after giving him 
notices u n d er section 88 of the Police O rdinance and Section 461 of the 
Civil Procedure Code. The Attorney-General decided to undertake the 
defence of the appellan t and instructed  the appellan t to give his proxy to 
the S tate  Attorney assigned to the Marawila D istrict Court. Thereafter, 
the  appellan t’s answ er was settled by State Counsel and sen t to the State 
A ttorney to be filed. The respondent subm itted  th a t the proxy and the 
answ er be rejected as they were unstam ped. The District Judge 
disallowed th is application. B ut the C ourt of Appeal having taken the 
view th a t it was only if the A ttorney-G eneral's nam e was substitu ted  as 
a party  defendant th a t docum ents filed by him were exempted from 
s tam p  duty, m ade order th a t the proxy and the answ er be rejected and 
the case be fixed for ex parte trial.

Held :
By an  inveterate practice w hich has been judically recognized and  since 
incorporated in section 6.1 C hap ter XXXI11 of the E stablishm ent Code, 
the A ttorney-G eneral may undertake  the defence of a public officer either 
by m aking an  application to the cou rt under section 463 of the Civil 
Procedure Code to be substitu ted  as a party-defendant or by taking steps
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to appear and defend in the action by assigning S tate Counsel to ap p ear 
for the defendant who is a public officer. The proxy an d  the answ er of the 
appellan t were, therefore, exem pt from stam p  duty. In any event, by 
virtue of the provisions of section 5(14)(b) read w ith section 71 of the 
S tam p Duty Act, No. 43 of 1982. the appellan t being sued  “virtu te officii" 
the appellan t’s  appoin tm ent given to the S ta te  Attorney and  his answ er 
were docum ents which were exem pt from stam p  duty.
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The plaintiff - responden t (the respondent) in stitu ted  
action against the defendant - appellan t (the appellan t), in the 
D istrict C ourt of Marawila, claiming dam ages on th ree causes 
of action. At the time m aterial to the action, the responden t 
w as a lawyer of abou t twenty five years s tan d in g  and  the 
appellan t w as the H eadquarters Inspector of the W ennappuw a 
Police Station. The responden t averred in h is p la in t th a t on 
13.01.1988 abou t 4 p.m . he took two photographs of certain  
prem ises, in respect of w hich there w as an  ongoing litigation 
in  the D istrict C ourt of M arawila, for one of the parties for
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whom he w as appearing; th a t having taken the photographs 
w hen he was retu rn ing  hom e by car, he w as stopped by a police 
constable who ordered him to proceed to the W ennappuwa 
police station; th a t la ter a t the police station, the constable 
handed  over the custody of the cam era which w as with him 
and  h is car by which he travelled to the appellant; th a t a t the 
police sta tion  the appellan t abused  and  insulted him stating 
th a t he cannot perm it anyone to take photographs in his area; 
th a t abou t 7.30 a.m . the following morning, he was informed 
by the appellant th a t he had  decided to get him rem anded in 
term s of the emergency regulations; th a t he was detained at 
the police sta tion  until abou t 10.30 a.m. when he was released 
on bail; and  th a t although his car w as released his cam era and 
the film roll were not. As averred in the plaint, briefly, the first 
cause  of action w as for dam ages suffered by the respondent on 
account of his being illegally and maliciously arrested  and 
detained and  being insulted; the  second was for dam ages 
suffered on account of his being deprived of the use  of his 
cam era and  the  unlaw ful use  of the sam e by the appellant, for 
som etim e; and  the third, w as for dam ages suffered on account 
of his being deprived of engaging in his professional work in the 
D istrict C ourt of M arawila on 14. 01. 1988. By paragraph  25 
of the plaint, the responden t averred th a t he gave “notice of the 
action by registered post on 1 1th M arch 1988, to the Senior 
Superin tenden t of Police, Chilaw division, and  the Attorney - 
G eneral in term s of section 88 of the Police O rdinance and 
section 461 of the  Civil Procedure Code.” I may pause  here, to 
refer to the two provisions u n d er which notice was alleged to 
have been given according to the plaint.

Section 88 of the Police O rdinance reads, “All actions and 
prosecutions against any person which may be lawfully brought 
for anything done or in tended  to be done under the provisions 
of th is O rdinance, or u n d e r the  general police powers hereby 
given, shall be com m enced w ithin three m onths after the act 
com plained of shall have been com m itted, and  no t otherwise; 
and  notice in w riting of su c h  action and  of the cause  thereof 
shall be given to the  defendant, or to the principal officer of the
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district in which the act w as com mitted, one m onth  a t least 
before the com m encem ent of the action; an d  no plaintiff shall 
recover in any su ch  action if tender of sufficient am ends shall 
have been m ade before su ch  action  b rought o r if a  sufficient 
sum  of money shall have been paid into court after su ch  action 
brought, by or on behalf of the defendan t.”

Section 461 of the CPC reads, “No action shall be in sti­
tu ted  against the A ttorney - G eneral as representing  the  S tate  
or against a  M inister, D eputy M inister, o r public officer in 
respect of an  act purporting  to be done by him  in h is official 
capacity, un til the  expiration of one m onth  next after notice in 
w riting h a s  been delivered to su ch  A ttorney - General, M inis­
ter, D eputy M inister, or officer (as the  case may be), or left a t 
his office, sta ting  the  cause  of action and  th e  nam e and  place 
of abode of the  person  in tending to in s titu te  the action and  the 
relief which he  claims; an d  the  p la in t in su ch  action  m u st 
contain  a s ta tem en t th a t su ch  notice h a s  been delivered or 
left".

Notice in term s of section 461 w as rightly given to the 
appellant, as an  allegation of malice in the p la in t does not 
exem pt a plaintiff from his du ty  to give a  defendant public 
officer due notice of the action. See De S ilvaV s. IUangakoon111.

The A ttorney - General after calling for particu la rs  of the 
incident com plained of by th e  responden t from the appellan t's  
superio rs, acceded to the  req u est of the appellan t’s superio rs  
to und ertak e  the defence of the  appellan t in the D istrict Court. 
The A ttorney - G eneral then  in stru c ted  the appellan t to h an d  
over h is proxy to Mr. D alpathadu , the S tate  A ttorney assigned  
to the M arawila D istrict Court, w ho filed the sam e and  
obtained  a date to file answ er. The answ er of the appellan t w as 
thereafter settled  by S tate  C ounsel and  se n t to the S ta te  
A ttorney to be filed. N either the  proxy no r the  answ er w as 
s tam ped  a t  the time of filing. At the  trial, the responden t 
appeared  in  person having revoked the  proxy already given to
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an Attom ey-al-Law  and  the appellan t was represented by 
S tate Counsel. The respondent subm itted  th a t the proxy and 
the answ er be rejected as they were unstam ped. This applica­
tion was disallowed by the learned D istrict Judge  and the 
responden t moved the C ourt of Appeal in revision against tha t 
order. The C ourt of Appeal, having taken the view th a t it was 
only if an  application w as made by the Attorney-General and 
his nam e sub stitu ted  as a party defendant th a t docum ents 
filed by him  were exem pted from stam p  duty, m ade order tha t 
the proxy and  the answ er be rejected and the case be fixed for 
ex parte  trial. The p resen t appeal is the sequel. (The Court of 
Appeal Ju d g m en t in Jay a tissa  H erath Vs. D ayaratne is re­
ported in (1997) 3 SLR 74).

I may stra igh t away m ention that, ordinarily, a docum ent 
may be rejected for non - stam ping, only if any law requires 
th a t s tam ps should  be supplied a t the time of its presentation, 
(see the case of S ita Rajasingyiam  v. Maureen Seneuiralnel2). 
Even in th a t class of docum ent, in certain circum stances, 
w hich need not bo ther us here, it may be possible for a Court 
to m ake an order to supply any deficiency in the value of 
s tam p s subsequently . The proxy not being in th a t class of 
docum ent, (if it otherw ise a ttrac ts  stam p duty), cannot be 
rejected for non - stam ping. S tam ps could be supplied 
subsequently . Therefore the order m ade by the C ourt of 
Appeal in respect of the proxy canno t in any event be justified. 
As regards the stam ping  of the answ er, I am also unable to 
find, on the facts of this case, contrary  to w hat the Court of 
Appeal thought, th a t any link existed between the Attorney - 
G eneral being su b stitu ted  as the party  defendant and exem pt­
ing the answ er of the appellan t from stam p duty . As I shall 
dem onstra te  later, exem ption from stam p  duty can arise, even 
w ithout the A ttorney - G eneral being m ade a party defendant 
or even his undertak ing  the  defence of the appellant.

Since certain  com m ents were a t the hearing of this appeal 
on the correctness of the procedure adopted by the Attorney - 
G eneral in undertak ing  the defence of the appellant in this
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case, I sha ll m ake my observations on th a t m atter, to se t a t res t 
any misgivings th a t may have arisen.

Section 463  of the  CPC reads “if th e  A ttorney - G eneral 
u n d ertakes the defence of an  action again st a  M inister, D eputy 
M inister, o r a  public officer, the  A ttorney - G eneral shall apply 
to the court, and  upon su c h  application the court shall 
su b s titu te  the nam e of the Attorney - G eneral as a  party  
defendant in the action For convenience, I shall henceforth 
refer to th e  persons m entioned in th is section  generically as 
public officials.

Section 464  reads “if su ch  an  application is no t m ade by 
the Attorney - G eneral on or before th e  day fixed in the  notice 
for the defendan t to appea r and  answ er to th e  plaint, the  case 
shall proceed as in an  action betw een private parties, except 
th a t the defendant shall no t be liable to a rres t, no r h is property 
to a ttachm en t, otherw ise th an  in execution  of a  decree.”

The la tte r  section gives the consequences of the  A ttorney 
- G eneral not m aking an  application to su b s titu te  h im self as 
a  party  defendant; section 462  h ad  already laid down th a t no 
w rit against person  or property shall be issued  against the  
A ttorney - G eneral in any action b rough t again st the S tate, or 
in any action in w hich he is su b s titu ted  as a party  defendant. 
The w ords in section 464, “the  case shall proceed as in an  
action between private parties", shou ld  be read in the context 
of the con ten ts of section 462. There is hardly  any difference 
in the procedure to be adopted in an  action between private 
parties an d  in an  action betw een the  A ttorney - G eneral and  a 
private party, except th a t in the  la tte r  case, no w rit aga in st the 
person  or property shall be issued  ag ain st the A ttorney - 
G eneral. (For the sake of com pleteness, I may m ention here, 
a lthough no w rit could be issued  ag ain st the A ttorney - 
G eneral, the S tate, as a  m atter of practice, never fails to 
honour a  civil judgem ent pronounced  ag ain st it, in the nam e 
of good governance). The w ords “except th a t the defendan t 
shall no t be liable to arrest, no r h is property to a ttachm ent,"
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in section 464, could only m ean th a t the defendant public 
official is im m une from being arrested  and  his property from 
being sequestered  before judgem ent, as provided for in C hap­
te r XLV1I of th e  CPC. It w as contended on behalf of the 
responden t th a t w hen the  action becom es an  action between 
private parties, the  proxy and  the  answ er of the appellant 
a ttrac ts  s tam p  duty. The action becom es an  action between 
privates parties, insofar as the CPC is concerned and tha t 
canno t apply to m atters covered by any o ther enactm ent, 
un less  the  CPC or any o ther enactm ent expressly provides so. 
It is significant th a t an  application for substitu tio n  in term s of 
section 464  could be m ade only on or before the day fixed in 
the notice for the defendant to appear and  answ er the plaint 
and  no t thereafter. W hat if a  situa tion  dem ands a public 
official intervening in an  action as a  necessary  party  and then 
getting the  Attorney - General to undertake the defence on his 
behalf? Section 464 could be of no assis tance  in such  a 
situa tion . It is obvious th a t the word “notice” in section 464 
is a  reference to a  sum m ons (form no. 16) and  not a notice of 
action (form no. 79), firstly as the  la tte r does not fix a date for 
appearance and  answ er and  secondly, after section 461 A was 
in troduced, the  notice of action could be given even after the 
in stitu tion  of the  action.

An inveterate practice, not in anyway repugnan t to the 
provisions of th e  CPC, h as  been in operation, whereby the 
A ttorney - G eneral undertakes the defence of a  public official 
referred to in section 463, w ithout seeking to su b stitu te  
h im self as a  party  defendant and  this practice is well known 
am ong those acquain ted  w ith the working of the Attorney - 
G eneral’s D epartm ent. Furtherm ore, this practice has been 
judicially  recognized by this C ourt in a t least two decided 
cases. In the case of VettiveluV s. Wijetjeratne131 K.D. de Silva 
J .  (Sansoni J .  agreeing) s ta ted  , ‘T h e  fact th a t the Attorney - 
G eneral had  not m ade an  application u n d er section 463 of the 
Civil P rocedure Code does not d isentitle him  from assigning a 
Crown C ounsel to appea r for the  defendant w ho is a  public
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officer from the  B ar th a t w hen public officers are  su ed  in  to rt 
the Crown does no t take  u p  the  defence b u t th e  A ttorney - 
G eneral in s tru c ts  the  Crown C ounsel to appea r for them . No 
objection can be  taken  to th a t practice”. Again, in  the  case of 
the Secretary to the Treasury, Colombo, Vs. M ediwaka!4>, 
Sirim ane J .  (with W ijayatillake J .  agreeing) observed “It is 
obvious th a t the  A ttorney G eneral h ad  und ertak en  the defence 
of the  officer concerned, a lthough  there  w as no s tric t com pli­
ance with section 463 of the  Civil Procedure Code. W hen 
public officers are  sued , it is the  practice of the  crown proctors 
to file their proxy an d  a  crow n counsel to ap p ea r a t th e  trial, 
and  this practice h as  been recognised and  approved in  Vettivelu 
Vs. W ijeyeratne”.

It is no t a  m a tte r of su rp rise  th a t th is  long stand ing  
practice found its  way into th e  E stab lishm en t Code, w hich 
Code as learned S tate  C ounsel correctly subm itted , h a s  all th e  
binding force of a  s ta tu te . See the observations of S harvan an d a  
CJ. in  A beyw ickram aVs. Pathirana151. In the chapterXXXIII of 
the E stab lishm en t Code, section 6 is titled "Defence of an  
action against Public Officers in the ir official capacity”.

Section 6.2  reads, “If an  officer who is no t the  H ead of a  
D epartm ent receives notice of a  civil action in respect of an  act 
purporting to be done by him  in h is official capacity  he  shou ld  
com m unicate im m ediately w ith  th e  H ead of h is D epartm ent, 
who should  consu lt the  A ttorney - G eneral as in th e  sam e 
m anner as in subsection  6.1.

If the A ttorney - G eneral is of opinion th a t he shou ld  
undertake the defence of su ch  public officer, he will apply to 
C ourt for su b stitu tio n  of th e  A ttorney - G eneral as a  party  
defendant in the action in place of su ch  public officer, or take  
step s to  appear and defend in  th at a ction  as m ay be 
appropriate." (em phasis added)

(The identical provision is laid down in section 6.1 in 
relation to a  Head of a  D epartm en t receiving notice of a  civil 
action).
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Section 6.3 s ta te s  th a t in either of the cases referred to 
previously (that is in the case of an  officer who is a Head of a 
D epartm ent or an  officer who is not a Head of a Department) 
if the  Attorney - G eneral is of the  opinion th a t he should not 
undertake  the  defence of the action, he should  forward papers, 
along w ith the  reasons for h is opinion to the M inister of 
Ju stice .

I can  find no repugnancy  or contradiction between the 
provisions of the CPC and  the E stab lishm ent Code in relation 
to the A ttorney - G eneral undertak ing  the defence of a public 
official. Nor have those provisions in either enactm ent any 
bearing on the stam ping  or non-stam ping  of the proxy and  the 
answ er in the p resen t case.

The relevant p a rt of section 5 of the Stam p Duty Act No. 
43 of 1982, as trunca ted  by me would read, 'T h e  following 
in s tru m en ts  and  docum ents shall be exem pt from the pay­
m en t of stam p d u ty : ( 14) the following docum ents filed in legal 
proceedings - (b) docum ents filed in any Court, by public 
officers suing, or being sued  or intervening, virtu te officii, in 
any  proceeding in su c h  C ourt”. The in terpretation section 71, 
defines a  docum ent in relation to legal proceedings, to include 
in ter alia, an  appoin tm ent of an  attorney and  an answ er.

Is the appellan t in the in s ta n t case being sued  virtute  
officii, w hich would literally m ean by virtue of office? The 
responden t denies th a t the appellan t is sued  in th a t capacity. 
B ut section 461 of the CPC u n d e r w hich the notice of the action 
w as given to the appellan t and  the form of notice (no 79) both 
ind icate  th a t the appellan t w as sued  “in respect of an  act 
purporting  to be done by him in  his official capacity”'

Learned S tate Counsel drew ou r atten tion  to the definition 
of the English term  virtue o f o ffice and the Latin expression 
virtu te officii in B lack’s Law Dictionary. T hat reads:

Virtue o f o ffice : An ac t done by virtue of office is one in 
w hich the act is w ithin the  au thority  of the officer b u t in doing 
it he exercises th a t au thority  im properly or abuses  the  confi-
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dence which th e  law im poses on him . M aryland Cas. Co. V. 
Macormacl^61.

V irtute o ffic ii : By virtue of his office. By th e  au thority  
vested in him  as  the in cu m b en t of the p articu la r office. An 
officer ac ts “v irtu te officii” w hen he acts by the  au thority  vested 
in  him as the  incum ben t of the  particu la r office. Aldridge Vs. 
Wooten,<7>. W here ac ts  done are w ith in  the  au thority  of the 
officer, b u t in  doing them  h e  exercises th a t au thority  im prop­
erly, or ab u ses  the  confidence w hich the  law reposes in him , 
w hilst acts done “colore officii” are w here they are of su c h  a  
n a tu re  th a t h is office gives him  no au thority  to do them . Sta te  
V. Roy ,,8>, Yum a County V. W isener,l9>.

Learned P residen t’s C ounsel for the responden t con­
tended th a t the S tam p O rd inance No. 22 of 1909 (as am ended) 
w as not repealed by the S tam p D uty Act No. 43 of 1982 and  
therefore the  form er en ac tm en t is still in force; th a t the 
definition of the term  “in s tru m e n t” in  section 92 of the  S tam p 
O rdinance is an  inclusive definition, wide enough to include a  
proxy and  an answ er; an d  th a t subsection  8(3) of the  S tam p 
O rdinance provided as  follows;

“It shall be the duty  of every officer in the service of the 
G overnm en t. . .  to see th a t no  in s tru m en t liable to s tam p  duty  
is received or adm itted  . . . un less , it shall have been  duly 
stam ped”.

Learned P resident’s C ounsel su b m itted  th a t on the app li­
cation of subsection  8(3), the  appellan t’s proxy and  answ er 
should  be rejected. He fu rth e r  contended  th a t th is  a rgum en t 
h ad  not been advanced in th e  course  of argum ents  in the case 
of S ita R ajasingham  (supra). It is qu ite  evident, th a t in m aking 
the  subm ission  based  on th e  S tam p O rdinance, learned  
President’s C ounsel h as  overlooked section 68  of the S tam p 
Duty Act, w hich reads:

‘T h e  S tam p O rd inance (C hapter 247) shall no t apply to 
any in s tru m en t executed on o r after the  appoin ted  d a te”.
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The appointed date in term s of section 1 of the S tam p Duty 
Act, as determ ined by the M inister and  gazetted, is I s'J a n u a ry  
1983. The S tam p O rdinance defines only the term  "in stru ­
m ent” w hereas the S tam p Duty Act defines separately the 
term s “instrum ent" and  “docum ent." It is quite obvious th a t 
in the context of section 68, the  term  “instrum ent" refers to an 
“instrum ent" w ithin the m eaning of the  Stam p O rdinance and 
not to an  “in s tru m en t” w ithin the m eaning of the Stam p Duty 
Act; the  in terpretation section 71 of the Stam p Duty Act 
provides th a t the  definition of an  “in s tru m en t” in th a t Act shall 
apply “un less the context otherw ise requires". I am unable to 
p u rsu ad e  myself to agree with the subm ission m ade by 
Learned P resident’s Counsel based  on the Stam p Ordinance.

For the above reasons, I allow the  appeal and se t aside the 
judgm en t of the C ourt of Appeal. I d irect the D istrict Judge 
M arawila to proceed w ith the trial of the action. The respond­
en t will pay the appellant a  sum  of Rs. 10,000 as costs of this 
appeal.

BANDARANAYAKE, J .  - 1 agree.

ISM A IL , J .  - I agree.

Appeal allowed.


