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Civil Procedure Code, sections 712, 713, 754(i) and 754 (5), -  Order fixing 
an application for discovery of property -  Is it a final order or an interlocutory 
order?

Held:
(i) It is only an order made after due inquiry under section 714 

depending on the nature and the effect of the order, if at all, that finality can be 
attached.

(ii) The impunged order does not attract the finality contemplated. 

APPEAL from the order of the District Court of Nuwara Eliya.
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December 10, 2002 
NANAYAKKARA, J.

The appellant has preferred this appeal against an order of 
the learned District Judge in fixing an application made by the 
respondent for the purpose of discovery of property under section 
712 of the Civil Procedure Code, for an inquiry to be held under 
section 714 of the Civil Procedure Code.
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At the hearing of this appeal, counsel for the petitioner- 
respondent (respondent) raising a preliminary objection to the 
maintainability of the appeal, urged that the appeal be dismissed in 
lim ine, as the order against which the appeal has been preferred is 
not appealable in terms of the section 754 (1) of the Civil Procedure 
Code.

The question now for determination in this appeal is whether 
the order against which this appeal has been lodged, has the effect 
of a final judgment which is subject to an appeal in terms of section 
754(5) of the Civil Procedure Code.

From the material placed before this court the learned District 
Judge on the presentation of a petition under section 712 of the 
Civil Procedure Code acting in conformity with the procedural 
requirements, has taken the next logical step by fixing it for inquiry 
to be held under section 714 of the Civil Procedure Code.

The very fact of fixing an application for inquiry, in my view, is 
an incidental order in terms of section 754 (5) of the Civil Procedure 
Code which does not attract the finality contemplated by that sec­
tion as it does not finally dispose of the matter in dispute. As far as 
the facts of this case are concerned, it is only an order made after 
due inquiry under section 714 of the Civil Procedure Code depend­
ing on the nature and the effect of the order, if at all, finality can be 
attached to it.

In this connection it should be observed, that the tests adopt­
ed in the cases of S iriw ardena  v A ir  C ey lon1 and R anjit v 
K usum aw ath ie ,2 would be useful in distinguishing a direct appeal 
from an appeal with the leave of the court first obtained. In the cir­
cumstances, I am of the view that order dated 31.01.1991 from 
which this appeal has been preferred is of an interlocutory nature 
in respect of which no direct appeal lies. Therefore the appellant is 
precluded by the provisions of the Civil Procedure Code seeking 
relief against the order of the learned District Judge by way of direct 
appeal. Therefore upholding the preliminary objection of the 
respondent I dismiss the appeal casting the appellant in cost in a 
sum of Rs. 5000/-.

UDALAGAMA, J. -  I agree.
Appeal d ism issed.


