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SAMARASEKERA
v.

MUDIYANSE AND OTHERS

COURT OF APPEAL.
A. DE Z. GUNAWARDANA, J.
C.A. 253/86 - M.C. HAMBANTOTA 644.
FEBRUARY 26 AND 28. 1990.

S.C. Rules, 1978, Rule 46 - Mandatory nature of the said Rule.

The petitioner filed this application to revise an Order made by the Magistrate Hambantota 
on 24.1.86, sitting as a Judge of the Primary Court, in a complaint made under section 62 
of the Primary Courts Procedure Act. The petitioner filed only a certified copy of the said 
order along with the petition and affidavit and failed to file the relevant proceedings of the 
original Court as required under Rule 46. A preliminary objection was taken by the Counsel 
for the 1st respondent that the petitioner cannot maintain the said application as he has 
failed to comply with Rule 46 of the S.C. Rules.

Held:
(i) Following the decision in Navaratnasingham vs. Arumugam and Another (1980) 2 SLR 
page 1, that proceedings under Rule 46 would mean “so much of the record as would be 
necessary to understand the order sought to be revised and to place it in its proper context."
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(«) The rules of procedure have been devised to eliminate delay and facilitate due 
administration of justice. The instant case is a good example which illustrates that the 
revisionary powers of this Court cannot be exercised without the petitioner furnishing to this 
Court the relevant proceedings on which the order sought to be revised is based on. Rule 
46 had been formulated to avert such situations. The observance of Rule 46 is mandatory.

Cases referred to :
(1) Navaratnasingham vs. Arumugam and Another (1980) 2 Sri LR I
(2) Mohamed Haniila Rasheed Ali vs. Khan Mohamed Ali and Another S.C. 6/81 and 

S.C. Minutes of 20.11.81.
(3) W.M. Kiriwanthe vs. N.M.A. Navaratne and Another C.A. 626/89 - C.A. Minutes 

of 19.01.90
(4) Nicholas vs. O.L.M. Macan Markar Ltd. and Others (1981) 2 Sri LR I

PRELIMINARY OBJECTION to Application in Revision of an order of the Magistrate of 
Hambantota.
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A. DE Z. GUNAWARDANA, J.

This  is an app lica tion  fo r R evis ion of an o rd e r m ade by the M agistra te  
H am ba n to ta  on 2 4 .1 .86  sitting  as Prim ary C ourt Judge, on a com pla in t 
m ade u nd er section  62 of the  P rim ary C ourts  P rocedure  Act. A fter in q u iry , 

the  lea rned  M ag is tra te  by his said o rder has held that the 1 st respondent 
w a s  in p o s s e s s io n  o f th e  la n d s  c a lle d  M a ila g a h a k u m b u ra , 

K ong a ha kum bu ra  and S iyaba lagahaw a tte , at the re levant tim e, and that 
the  pe titio ne r has not been evicted  from  the  said lands.

A p re lim ina ry  o b jec tion  w as ra ised  by the 1 st responden t's  C ounsel 
tha t the  pe titio ne r canno t m ainta in  th is  app lica tion  as he has fa iled  to 
co m p ly  w ith  Rule 46  of the S uprem e C ourt Rules, in not having filed the 

re levan t p roceed ings  of the  o rig ina l court as required under the sa id  Rule. 
At the  tim e  the  said app lica tion  w as  filed  in court the  pe titioner has filed 
o n ly  a ce rtifie d  copy of the sa id  o rd e r a long w ith  the petition  and affidavit. 

The  e v idence  upon w h ich  the said o rd e r w as based  and the docum ents  
re la ting  the re to , have not been filed  a long w ith  the said order. The petition  

had been  filed  on the 5th of M arch  1986 and w as supported  on 11.3.86 
be fo re  th is  C ou rt on  w h ich  date  the  C ourt has issued notice on the 
respondents . O n the notice re turnable  da te  C ounse l fo r the 1 st respondent
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had appeared and had asked for time to file objections. On or about 
28.5.86 objections have been filed by the 1st respondent. On 24.1.90 
when this application came up for argument before this Court the 
petitioner had moved to file a certified copy of the proceedings containing 
the evidence led and the documents produced before the Primary Court. 
At this stage Counsel for the 1 st respondent had objected to the f iling of 
these documents as they ought to have been filed with the petition as 
required under Rule 46. The Court however had allowed the documents 
to be filed and fixed the matter in regard to the said objection to the 
admission of the said documents for argument on 31.1.90. Thereafter 
both parties have filed written submissions relating to the said objection 
taken by the 1st respondent.

At the out set it would be appropriate to quote the relevant Rule 
which reads as follows :

Rule 46, “Every application made to the Court of Appeal for the 
exercise of powers vested in the Court of Appeal by Articles 140 and 
141 of the Constitution shall be by way of petition and affidavit in 
support of the averments set out in the petition and shall be accompanied 
by originals of documents material to the case or duly certified copies 
thereof, in the form of exhibits. Application by way of revision or 
restitutio in integrum under Article 138 of the Constitution shall be 
made in like manner and be accompanied by two sets of copies of 
proceedings in the Court of First Instance, tribunal or other institution."

Thus according to Rule 46 when an application for revision or restitutio 
in integrum is made to the Court of Appeal it is necessary that two sets 
of copies of proceedings in the Court of First Instance, Tribunal or 
Institution should be filed along with the said application. The word 
“proceedings” is not defined in the said Rule. However in the case of 
Navaratnasingham vs. Arumugam and Another (1) Justice Soza has held 
that:—

"... the term ‘proceedings’ as used in Rule 46 means so much of the 
record as would be necessary to understand the order sought to be 
revised and to place it in its proper context. This expression can, and 
often will, include the pleadings, statements, evidence and judgment.”

I am in respectfull agreement with the above definition of the word 
“proceedings" as referred to in the said Rule 46.
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The p e titione r in his p rayer to  the petition  has s o u g h t-

“to  revise the  o rd e r of the learned M agistra te  by se tting  it aside and 
to  hold tha t the com p la inan t/ pe titioner is entitled  to be put into 
possess ion  of the lands in suit;"

S ince, by th is  p lea, the p e titione r is seeking  to canvass the said order 
m ade by the  learned tria l Judge, based upon the  evidence and the 
docu m e n ts  p laced  before  him, it w ill be incum bent on this C ourt to 
exam ine  the  ev idence  and the  docum ents  produced in the case, if in fact 
th is  C ourt is to  rev iew  the  said order. In my v iew  it w ou ld  be pratica lly  
im poss ib le  to  do so w ithout cons idering  the evidence and the  docum ents 
tha t w ere  p resen ted  to  the  learned tria l Judge. H ow ever the petitioner 
w hen  he filed  th is  app lica tion  has filed  only a copy of the said o rder of the 
lea rned  M ag is tra te . He had fa iled  to file  the proceed ings upon w h ich  the 
sa id  o rd e r w as  based. The present s tep taken by the pe titioner appears 
to  be, an e ffort to co ve r tha t lacuna by seeking to file the said p roceedings 
at th is  s tage. This, in m y view , is, a c lea r case  of non-com pliance  w ith  the 
m an da to ry  requ irem en ts  of R ule 46.

Further m ore the  pe titione r in his petition  had urged in para 14 that:

“ ........the  learned M agistra te  erred both on the law  and on the facts
w he n  he fa iled  to  apprec ia te  the fact that the 3 lands w ere  possessed 
as one  co n tin uo us  stre tch  of lands and the  d ispossess ion  took p lace 
w hen  the  co m p la ina n t-p e titio ne r's  Agent w as  tu rned  out of the 2 
room ed s tructure  w h ich  stood on  the land. He fu rthe r s ta tes that the 
lea rned  M ag is tra te  e rred  on the  fac ts  w hen  he held that the 
d isp osse ss ion  o r the a lleged  d ispossess ion  took p lace on d ifferen t 
da te s  and /o r tha t the  d ispossess ion  took p lace m ore than two m onths 
p rio r to the  in fo rm a tion  be ing  filed ."

In p arag ra ph  15 the p e titione r sta tes:

It is fu rthe r respectfu lly  s ta ted  that the learned M agistra te  fa iled  to 

take  into co ns ide ra tio n  that:

(a) the docu m e n ta ry  evidence  of the  com pla inant - petitioner 
show ed  that he w as  in possess ion  of the sa id  lands, and that 

th is  docu m e n ta ry  ev idence  cons is ted  of licences issued to the 
co m p la ina n t-p e titio ne r and his agents in respect o f the land and 

of en tries  in o ffic ia l records;
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(b) the  on ly  basis on w h ich  the  1st responden t c la im ed  he w as in 
posse ss io n , w h ich  is the  a lleged o w n ersh ip  of the  sa id  lands by his 
fa th e r-in -la w  D ion is w as proved  fa lse  from  the ce rtifie d  records of 

a p rev ious  action  in respect of th is  land .”

T hus the  above  tw o p aragraphs of the p etition  sh ow s th a t the  p e titio ne r 

is ca n va ss in g  the facts  p roved  in th is  case  based  upon  the ev idence  and 

the  d ocu m e n ts . For th is  C ourt to look into these  a verm ents , it is essen tia l 

tha t the  e v idence  and the docum ents  w h ich  w ere  p re sen te d  to the  

lea rned  M ag is tra te  be ava ilab le  to  th is C ourt, but the  p e titio n e r w hen  he 

filed  his pe tition  has fa iled  to fu rn ish  the said docu m e n ts  and the 

ev idence . Th is  he cannot do now , because  R ule 46  requ ired  tha t 

p ro ce e d in g s  w h ich  are m ate ria l to the case shou ld  be filed  a long w ith  the 

p e tition  and a ffidavit.

In the case  of Mohamed Haniffa Rasheed Ali vs. Khan Mohamed Ali 
and Another (2) the  m ajority  of the judges e xpressed  the  v iew  th a t Rule 
46  is m anda to ry . Th is v iew  in regard to Rule 46  had been fo llo w ed  by th is  
C ourt in the  case o f l/V. M. Kiriwanthe vs. N. M. A. Navaratne and Another
(3). A  s im ila r v iew  had been a dop ted  by th is C ourt in co n s tru in g  the  

m anda to ry  na tu re  of R ule 47 of S.C. R ules, in the case  of Nicholas vs. O.
L. M. Macan Markar Ltd. and Others (4).

The rules of p rocedure  have been d ev ised  to  e lim ina te  d e lay  and to 
fa c ilita te  due adm in is tra tion  of jus tice . The instan t case  is a goo d  exam ple  
w h ich  illus tra tes  that the rev is ionary pow ers  ol th is  C ourt canno t be 
exerc ised  w ithou t the p e titione r fu rn ish ing  to th is  C ourt the re levant 

p ro cee d in gs  u p o n w h ic h th e o rd e rs o u g h t to  be revised , is b a s e d o n . Thus 

it is seen  tha t Rule 46 had been fo rm u la ted  to  avert such  situa tions. 

H ence in m y v iew  the obse rvance  of Rule 46 is m andatory.

The  pe titio ne r in th is  app lica tion  had fa iled  to file  the re levant p ro ce e d ­

ings as requ ired  u n d e r Rule 46 and  there fo re  I am  o f the  v iew  that the  1 st 

responden t is entitled  to  succeed  in his p re lim inary  ob jec tion . H ence th is 
a pp lica tion  is d ism issed  w ith  costs fixed  at Rs. 2 1 0 /-.

Objection upheld.

Application dismissed.


