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ABEYKOON AND ANOTHER
v.

NATIONAL SAVINGS BANK

COURT OF APPEAL 
DE SILVA, J.,
WEERASURIYA, J.
CA NO. 694/96.
D.C. PANADURA NO. 2575/SPL 
DECEMBER 18, 1998.
JANUARY 12, 1999.

National Savings Bank Act, No. 30  of 1971 -  Mortgage of Property -  Default 
-  Resolution -  Public auction -  Purchase by Bank -  Certificate of sale  -  

Compliance with s. 2  of the Prevention of Frauds Ordinance -  Generalia specialibus 
non derogant.

The petilioner-respondent (Bank) instituted action seeking ejectment of the 
defendant-petitioners from the property in question. It was averred that the defendant 
-petitioners had mortgaged the property to the petitioner-respondent and as they 
had defaulted the Bank had passed a Resolution to sell the property by public 
auction. At the public auction, the petitioner-respondent (Bank) had purchased the 
property on a certificate of sale.

It was contended that the certificate of sale which purports to pass title to the 
purchaser is invalid in law as it was not in compliance with s. 2 of the Prevention 
of Frauds Ordinance.

Held:

1. S. 55 of the National Savings Bank Act contains express provisions for 
the passing of title to immovable property on a Certificate of Sale signed 
by the Bank. The title bestowed by the Certificate of Sale becomes valid 
by operation of law.

2. Upon an examination of the provisions of s. 55 it is clear that the legislature 
has recognised disposition of immovable property otherwise than by 
conveyance executed before a Notary.

The certificate is legally valid and passes title to the purchaser.
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3. However, the learned District Judge was in error in disposing of the main 
application when in fact he had to decide the preliminary objections.

APPLICATION in Revision from the judgment of the District Court of Panadura.
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WEERASURIYA, J.

The petitioner-respondent (hereinafter referred to as the respondent), 
instituted action in the District Court of Panadura under chapter XXIV 
of the Civil Procedure Code, seeking ejectment of the defendant- 
petitioners (hereinafter referred to as the petitioners) from the property 
described in the schedule to the petition in terms of section 56 of 
the National Savings Bank Act, No. 30 of 1971 as amended. The 
respondent averred that the petitioners had mortgaged the property 
to the respondent in a sum of Rs. 680,000 and that they had defaulted 
in the payment of the said sum due to the respondent and thereafter 
the property was sold by public auction pursuant to a Board resolution. 
The respondent further disclosed that the property was purchased at 
the said public auction by the respondent. The petitioners filed a 
statement of objections against the order N is i and the matter was fixed 
for inquiiry. Thereafter, the petitioners raised two preliminary objections 
at the inquiry and learned District Judge by his order dated 17.10.96, 
allowed the application of the respondent. It is from the aforesaid order 
that the present application for revision has been filed.
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At the hearing of this application, the petitioner raised two matters 
namely -

(a) that the District Judge purporting to reserve his order on 
the preliminary objection disposed of the main application;

(b) that the certificate of sale which purports to pass title to 
the purchaser is invalid in law as it was not in compliance 
with section 2 of the Prevention of Frauds Ordinance.

Section 2 of the Prevention of Frauds Ordinance, No. 7 of 1840 
declares that the following classes of contracts shall be of no force 
or avail in law unless in writing and signed by two witnesses in the 
presence of a Notary and duly attested by him.

(1) Any sale, purchase, transfer, assignment or mortgage of 
land or other immovable property.

(2) Any promise, bargain, contract or agreement for effecting 
any such object or for establishing any security, interest 
or encumbrance affecting land or other .immovable 
property.

(3) Any contract or agreement for the future sale or purchase 
of land or other immovable property.

The significance of the requirements under section 2 of the 
Prevention of Frauds Ordinance could be seen from the following 
observations of Lawrie, J. in H aram an is  Perera v. Johana  Pererat- 

at 313:

"The O rd inance  No. 7  o f  1840 was passed  to p ro v id e  m ore  

e ffec tua lly  fo r the p reven tion  o f  frauds a nd  perjuries. In C eylon  two 

o f  the  evils  to be  p re ve n te d  w ere  fo rgery  and  perjury. C onfidence  

w as p la ce d  in  the  in te g rity  o f  N o ta ries  Public ; the leg is la tu re  enacted  
tha t no  w riting  p e rm a ne n tly  a ffec ting  im m ovab le  p ro pe rty  shou ld  

be  va lid  un less execu ted  be fo re  a N otary."
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Further, in Baiya  v. Karunasekerat®  at 268 Gratiaen, J. observed 
that a valid notarial instrument does not by itself pass title to land, 
other steps being required effectively to transfer title. Delivery of the 
deed is the minimum prerequisite for this purpose as constituting 
constructive delivery of the land itself.

In A p p u h a m y v. Appuham tf®  at 67 Berwick, J. observed that -

"The n o ta ria l execu tion  a n d  the  reg is tra tion  o f  the  d e e d  . . .w ith  
d e live ry  o f  the  dee d  takes  the  p la ce  o f  the  o ld  D utch  sym bo lica l 
d e live ry  be fo re  the  Judge  a n d  reg is tra tion  o f  th e  p ro c e e d in g s  
a m o ng  the acts  o f  C o u r t . . . co n trac t o f  sa le  p lu s  sym bo lic  d e live ry  
e q u a l to  dom in ium ."

Section 55 of the National Savings Bank Act provides -

(a) that if the mortgaged property is sold the Bank shall sign 
a certificate of sale and thereupon all the rights, title and 
interest of the debtor to and in the property shall vest in 
the purchaser;

(b) that a certificate of sale signed by the Bank shall be 
conclusive proof with respect to the sale of property;

(c) that every certificate of sale shall be liable to the stamp 
duty and charges fixed for conveyance of immovable property 
and to any registration or other charges authorised by law.

Since the enactment of the Prevention of Frauds Ordinance, 
transfer of immovable property can be made only by means of a 
notatrial conveyance. Thus, section 2 has been framed to take within 
its scope all transactions relating to land excepting -

(a) leases at will or for any period not exceeding one month, 
and
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(b) contracts or agreements for the cultivation of paddy-fields or 
chena lands for any period not exceeding twelve months if 
the consideration for such contract or agreement shall be 
that the cultivator shall give to the owner any share of the 
crop or produce.

The notarial conveyance form the contract of sale and it is by virtue 
of the effect which the law attributes to a notarial conveyance that 
the purchaser obtains his right to be placed in possession of the 
property.

In the case of Saverim uttu  v. Thangave laudhari4) at 532 the 
Privy Council in considering the scope of the Prevention of Frauds 
Ordinance observed that -

" It  is  e v iden t th a t the a im  o f the Prevention  o f  Frauds O rdinance  
is  to  p re ve n t frauds  b y  m ak ing  evidence  o the r than the  evidence  
o f  a no ta ria lly  a tte s ted  docum ent. Their Lordsh ips th ink tha t the 
departu re  p e rm itte d  b y  law  from  the  gene ra l ru le  shou ld  n o t be  
e x tended  as a n y  undue  extens ion  w ou ld  in te rfe re  se riou s ly  with  
the ob jec t so u g h t to be  ach ieved  b y  the sta tu te  law  o f  C eylon."

It is to be noted that section 55 of the National Savings Bank Act 
contain express provisions for the passing of title to immovable property 
on a certificate of sale signed by the Bank. The title thus bestowed 
by the certificate of sale becomes valid by operation of law. It would 
be seen that the requirement in section 55 of the National Savings 
Bank Act by expressly providing for passing of title on a certificate 
of sale without a notarial attestation directly conflicts with section 2 
of the Prevention of Frauds Ordinance. Therefore, it is vital to consider 
whether these competing considerations effectively harm the objectives 
of section 2 of the Prevention of Frauds Ordinance. Insofar as this 
aspect is concerned it is noteworthy that effectiveness and sanctity 
leading to the finality of the certificate of sale is secured by section 
3 of National Savings Bank Act with the stipulation to affix the seal 
of the Bank (which is in the custody of the Board of Directors) in 
the presence of two members of the Board who are mandated to 
sign the instrument in token of their presence.
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Finally, it is necessary to consider whether the National Savings 
Bank Act being a later specified enactment takes precedence over 
the provisions of the Prevention of Frauds Ordinance by the application 
of the principle ”g en e ra lia  sp e c ia lib u s  n on  d e ro g a n t ” in the interpre­
tation of statutes. It would be clear that upon an examination of the 
provisions of section 55 of the National Savings Bank Act, that the 
legislature has recognized disposition of immovable property otherwise 
than by conveyance exec'uted before a Notary.

Bindra's Interpretation of Statutes (8th edition 1997 page 510) 
referring to the conflict between general and special statutes, states 
that

But, i f  th ey  ca n n o t b e  fa ir ly  re a d  in  such  a  w ay  a s  to  g ive  fu ll 
m e a n in g  to  each  co n s is te n tly  w ith  th e  other, then  o ne  m u s t g ive  
w a y  a n d  the  one  to  g ive  w ay  w ill be  the  g e n e ra l p ro v is io n ."

Therefore, it seems to me that the certificate of sale is legally 
valid and passes title to the purchaser.

The learned District Judge was in error in disposing of the main 
application, when in fact what he had to decide was on the question 
of preliminary objections. In the circumstances, District Judge is 
directed to proceed with the inquiry relating to other objections raised 
by the petitioner.

Subject to the above condition, this application is dismissed with 
costs.

DE SILVA, J. -  I agree.

A p p lic a tio n  d ism issed ;

D is tr ic t Ju dg e  d irec ted  to p ro ce e d  w ith  inquiry.


