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Kandyan Law Declaration and Amendment Ordinance, No. 39 of 1938, sec­
tions 4, 5(1), and 5(1 )(d) -  Renouncing of right to revoke deed -  Are there any 
operative words?

Held:

i) In the deed in question the right to revoke has been renounced by the 
donor -

o i©  £f25J<̂ ®2sJ© ddd g  1938 q-K) 39 £;d«S qaeqa eaasaj q»25> 5(1) saaQsd ‘S’ 
gzsssdsd oqajzd zsOdazsadaiSzri sebaa© zsdj-eSaJ SisoOsd zs@ eaaaaajiS
Z5>ic3c02s5 OcboosJ O S  s>i<S e^§© zsadQaiO s©QbJ 85>iS 023130 ^ 8 z§i2a d  S@za© 
eOda Sad g<9®.

ii) The operative words embodied specifically refer to section 5(1 )(d) of the 
Ordinance, No. 39 of 1938, in renouncing his right to revoke. No other
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m eaning could be attributed to the aforesaid operative words. Reference  
to section 5 (1  )(d) m akes it c lear what the intention of the donor is.

iii) It is  a lso  se e n  that the Notary who attested the deed acknowledge the 
fact that before the parties signed the deed that he read over and  
explained the contents of the deed to them.

APPEAL from the judgm ent of the District Court of Kuliyapitiya.

Case referred to:

1 .  P.B. Ratnayake  v  M.S.B.J. Bandara —  (1990 ) 1 Sri L R  15 6

M.C. Jayaratne  with T.C . Weerasinghe for 3rd and 6th defendant-appellants

Asoka Gunasekera for plaintiff-respondent.

Cur.adv.vult

July 30, 2004 

SOMAWANSA, J.

A t the hearing o f th is appea l, counse l fo r the 3rd and 6 th defen- 
dan ts-appe llan ts sta ted to cou rt tha t in th is  appeal he would only  
pursue the learned D is tric t Judge ’s find ing w ith regard to the va lid ­
ity o f deed No. 5855 da ted 11.09.1981 a ttested by H. S iri 
Prem atilleka m arked P1 wh ich is a deed o f g ift executed by E.M. 
Punchi Banda who was the orig ina l owner o f the land sought to be 
partitioned in the ins tan t action . It is to  be seen tha t the entire case  
o f the p la in tiff-responden t rests on the va lid ity  o f th is deed marked  
P 1 . If the cou rt ho lds tha t the sa id deed marked P1 is a va lid deed  
then  the p la in tiff-responden t succeeds; if no t the contesting 3rd and  
6 th  de fendan ts -appe llan ts  wou ld  succeed.

It is com m on ground tha t E.M . Punchi Banda the donor in deed  
m arked P1 was the o rig ina l ow ne r o f the land sought to be parti­
tioned and tha t he w as sub ject to  Kandyan Law. Accord ing ly provi­
s ions o f the Kandyan Law  Declara tion and Am endm ent O rdinance, 
No. 39 o f 1938 wou ld  be app licab le  to the deed o f g ift marked P1 .

It is to  be seen tha t w h ils t section 4 o f the said O rd inance, No.



39 o f 1938 confers on any dono r an unrestric ted righ t o f revocation  
o f any g ift, excep tions to  such a righ t are spe lt ou t in section 5 o f 
the sa id O rd inance. The  re levan t sec tions app licab le  to the issue a t 
hand reads as fo llows:

5.(1) Notw ithstand ing the prov is ions o f section 4(1), it shall 
not be law ful fo r a dono r to cance l o r revoke any o f the fo llow ­
ing gifts where any such g ift is m ade a fte r the com m encem ent 
o f th is O rd inance.
5(1 )(d) any g ift, the  righ t to  cance l o r revoke wh ich sha ll have  
been express ly  renounced by the  donor, e ithe r in the ins tru ­
m ent e ffecting tha t g ift o r in any  subsequen t instrument, by  a  
decla ra tion con ta in ing the  w o rds “gtsux^io iSSs® 382003825)® 

o r wo rds o f subs tan tia lly  the  sam e meaning or, if the  
language o f the ins trum en t be no t S inha la , the equ iva len t o f 
those wo rds in the  language o f the instrum ent;

In the p resen t appea l the  issue to  be de te rm ined by cou rt is 
whethe r in deed m arked P1 the dono r E.M . Punchi Banda has  
renounced his righ t to revoke the deed in con fo rm ity  w ith  the p rov i­
sions con ta ined in section 5(1 )(d) o f the sa id O rd inance , No. 39 o f 
1938.

The right to  revoke has been announced by the donor in deed  
marked P1 as fo llows;

“o i©  dQ6 g 1938 ep-za 39 qd€® epoeqo esznezrf 5 (1)
szsoOed ‘S ’ ep25®d©ci eaqeozrf gzaod zaQdozaodozSzrf <5®d»® zsd^sSaJ 
£3C3302S5 g£)e°<S 25)© ©25)32D^iS 25)10(2325? 0G30C325? 0 2 3  25)10 G jg ®  

25)3d825?0 © © 8 0  25)10 ©23)3® ^82023)d  0 @ 2 3 )d  £30d 3 0 3 d  £ 0 . ”

It is con tended by the  counse l fo r the 3 rd  and 6 th de fendants- 
appe llan ts tha t the said deed m arked P1 is in fac t a  revocab le deed  
in the ligh t o f the d ic tum  enunc ia ted  in the decis ion in P.B. 
Ratnayake v  M.S.B.J. BandaraV). He subm its tha t in the ligh t o f the  
aforesa id dec is ion the  m ere w o rds such as-

“0&® 1938 $°25) 39 <;d-®5> qpeqa 0252025? <ep°25) 05 (1) ©25)30ed 3  ^25®d©d
0^2025? g25)3d 2S>0d325)3doiS25? (3®323)® 2S)dj€&25? 2803025? ^ 0 e ° < ?  23)g 

©25)320^20 25^0023? 0CQQO25?”

found in the deed m arked P1 are insu ffic ien t to  renounce the right
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to revoke the said deed marked P1 and also there is no proof what­
soever to establish that the donor had been explained the contents 
of the said section 5(1 )(d) by the attesting Notary. 

In P.B. Ratnayake v M.S.B.J. Bandara(supra) which is a 
Supreme Court decision I would certainly prefer the view 
expressed in the dissenting judgment of G.P.S.de Silva, J. as he 
then was with reference section 5(1 )(d) of the Kandyan Law 
Declaration and Amendment Ordinance, No. 39 of 1938. However 
I am bound to follow the majority decision in that case. The facts in 60 
that case were as follows: 

On 11.6.1960 one Tikiri Kumarihamy Ellepola by Deed 
No. 8247 gifted certain land to her sister Jayalatha 
Kumarihamy as a donation inter vivos absolute and irrev­
ocable subject to the condition that the donee shall not 
mortgage or otherwise alienate the said premises but 
shall only possess and enjoy the fruits and produce 
thereof and on her death the land was to devolve on her 
children and in the event of her dying issueless on the 
donor and her children. The gift was accepted by the 70 
donee. Jayalatha Kumarihamy by Deed No. 5204 of 
5.10.1972 gifted the said land to her husband Ratnayake 
the defendant-appellant. On 3.1.1973 Tikiri Kumarihamy 
by Deed No 39373 revoked the Deed of Gift No. 8247 
and on 17.2.1975 by Deed No. 72 gifted the said land to 
her son Bandara the plaintiff-respondent who sued 
Ratnayake the defendant-appellant for declaration of title. 

The operative words embodied in deed No. 8247 in that case were 
as follows: 

"For and in consideration of the natural love and affection 8 0 

which I have and bear unto and for diverse 
other good causes and considerations we hereunto spe­
cially moving do hereby give, grant, convey, assure and 
make over as a donation inter vivos absolute and irrevo­
cable unto the said donee " 

It was held: 
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The Kandyan Law Declaration and Amendment 
Ordinance, No. 39 of 1938 is an Ordinance to declare and 
amend the Kandyan Law. It seeks to amend the Kandyan 
Law and not to make a mere restatement of the law as it 
was prior to 1939 when the intention to renounce the right 
to revoke was inferred or deduced from the particular 
words used. The amending Ordinance has enacted a uni­
form rule requiring an express and not merely inferential 
renunciation of the right of revocation. The words 
"expressly renounced" in sec. 5(1 )(d) of the Ordinance 
recognize a pre-existing right to revoke which every 
Kandyan donor had in Kandyan Law. What the Ordinance 
contemplates is an express and deliberate renunciation by 
the donor of his right to revoke. From the words "absolute 
irrevocable" it may be implied that the Donor intended to 
revoke but such an expression would not constitute an 
express renunciation of the right to revoke. 

There is a further requirement that the renunciation must 
be effected in a particular way, viz, by a declaration con­
taining the words "I renounce the right to revoke" or 
words of substantially the same meaning. 

The Ordinance by sec. 5(1 )(d) has now vested in the 
donor a statutory right to revoke and he is required to 
exercise that right in a particular way. 

The words "absolute and irrevocable" are only an adjec­
tival description of the gift by the essential requirement is 
a transitive very of express renunciation. Words merely of 
further assurance are insufficient. 

The use of the words "absolute and irrevocable" and "to 
hold the premises for ever" do not satisfy the requirement 
of sec. 5(1 )(d) of the Ordinance. Deed No. 8247 was 
revocable. 

Applying the principle laid down in P.B. Ratnayake v M.S.B.J. 
Bandara (supra) to the instant case, I would say the right to revoke 
has been renounced by the donor in deed marked P1 in that the 1 

operative words embodied therein specially refer to section 5(1 )(d) 
of the Ordinance, No. 39 of 1938 in renouncing his right to revoke. 
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No o the r meaning cou ld be attribu ted to the a foresaid operative  
words em bodied in deed m arked P1. Reference to section 5(1 )(d) 
o f O rd inance, No. 39 o f 1938 makes it c lear what the intention o f 
the donor is, v iz  to renounce his right to  revoke in conform ity w ith  
the  provisions conta ined in section 5(1 )(d) o f O rdinance, No. 39 o f 
1938. Furthermore, it is to  be seen tha t the Notary who a ttested the  
deed marked P1 acknow ledge the fact tha t before the parties  
s igned the deed tha t he read ove r and expla ined the contents o f 130  

the deed to them  wh ich is recorded as follows;

“taro eaaaSzaDdcazrf <p̂ 6 8 3  q 3 zS 25)i> 052025} §  g °S  SteJQo 0 8  g ates}
<3232550023) g^o25}od(30Gs} g°0 q)25}Qo $ <3. g^i). Qacp 0 8  g25te25}

25)<g 6@®eJ 8 0 5 0  q qyGZ&Qzsi 0 8  g25te2s} 2s>© 6©so} qrt&iSGzs) g 0235 
goQ €>£> G25)025)008 025) ©o 8825} 208002sod S0O 0 ©255d̂ @ 25)d £ 25} o g ”

It is to  be noted tha t though the learned D istrict Judge does not 
m ake any re ference to the Supreme Court decision in P.B. 
Ratnayake v  M.S.B.J. Bandara {supra) neverthe less having con­
sidered the ea rlie r dec is ions has com e to a  correct find ing tha t the  
deed marked P1 is a  va lid  deed and has proceeded to act upon the 130 
deed.

For the above reasons, I see no basis to in terfere w ith the dec i­
sion o f the learned D is tric t Judge. Accord ing ly the appea l o f the 3rd  
and 6th de fendants-appe llan ts w ill s tand dism issed w ith costs fixed  
at Rs. 5000/-.

CHANDRA EKANAYAKE, J.

Appeal dismissed.

I agree




