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Civil Procedure Code - Application to vacate a default decree against
the defendant - Section 86(2) of the Civil Procedure Code - Whether the
period prescribed by section 86(2) is directory or mandatory.

Held :

Section 86(2) of the Civil Procedure Code confers jurisdiction on the
District Court to set aside a default decree. Hence the period of 14 days
provided by that section to make an application to set aside a default
decree is mandatory.

Per Fernando, J.

“It is settled law that provisions which go to jurisdiction must be strictly
complied with”
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FERNANDO, J.

The only question of law which arises in this appeal is
whether the period of 14 days provided in section 86(2) of the
Civil Procedure Code for an application to set aside a default
decree is mandatory or directory.

The plaintiff obtained a default decree. The defendant filed
his application to set aside that decree on the 15" day.

The Court of Appeal held that section 86(2) was directory,
and that accordingly the application made on the 15* day should
be entertained.

We are of the view that Section 86(2) of the Civil Procedure
Code is the provision which confers jurisdiction on the District
Court to set aside a default decree. That jurisdiction depends
on two conditions being satisfied. One condition is that the
application should be made within 14 days of the service of the
default decree on the defendant.

It is settled law that provisions which go to jurisdiction must
be strictly complied with. See Sri Lanka General Workers Union
vs. Samaranayake,'?

I therefore set aside the judgﬁent of the Court of Appeal on .
that point.

However, the learned District Judge entertained the
application to set aside the dafault decree after the period of 14
- days had expired, on the ground that intervening holidays had
to be excluded. The Court of Appeal held, correctly, that the
learned District Judge was in error, because intervening
holidays cannot be excluded in computing a period exceeding
six days.
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Accordingly, the order of the District Court dated 4.7.97 is
set aside, and the ex-parte decree previously entered is affirmed.

There will be no costs.
WIJETUNGA, J. - Tagree.
WEERASEKERA, J. - |agree.

Appeal allowed; ex parte decree affirmed.



