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S O Y S A

V S .
R. C . P E R E R A

SUPREME COURT
S.N. SILVA, CJ 
YAPA, JAND'
JAYASINGHE, J 
SC APPEAL 34/2003 
CA 630/88(F)
D. C. PANADURA CASE NO. 18734/RE 
8TH 19TH AND 28TH OCTOBER, 2004

Landlord and Tenant-Deterioration of the house let- Relevant time of 
deterioration for ejectment.

The plaintiff sued the defendant for ejectment of the defendant from 
premises No. 309, main street Panadura on the ground of arrears of rent and 
deterioration of the premises let. The plaintiff abandoned the 1st cause of 
action and pressed the 2nd cause of action on the basis that the defendant 
tenant had made an opening of the wall in premises No. 309 to reach the 
adjoining premises No. 307 of which the defendant was also the tenant.

The defendant averred that the said opening was effected in 1970 with the 
consent of the plaintiffs father whereas the notice to quit was given in October 
1983. The District Judge dismissed the action and the plaintiff appealed to the 
Court of Appeal.

It was revealed that as per two plans No. 254 dated 24.05.1983 and No.745 
dated 15.12.1980, the alleged opening of the wall had been effected after 
1980. By that opening the defendant had converted premise Nos. 307 and 309 
into one premises and obtained access to premises No. 307. The Court of 
Appeal allowed the appeal and gave judgment for the plaintiff appellant. The 
defendant appealed to the Supreme Court.

HELD :

On the basis of the available evidence there was no merit in the appeal of 
the defendant.
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L  C. Seneviratne, P. C. with Ranjan Gunaratne for defendant-appellant 

R. de Silva, P. C. with Harsha Amarasekara for plaintiff -respondent.
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November 22, 2004 
JAYASINGHE, J.

T h e  p la in tiff- a p p e lla n t -  re s p o n d e n t h e re in a fte r  re fe rred  to  a s  p laintiff, th e  

o w n e r a n d  lan d  la d y  of th e  p re m is e s  b e a r in g  a s s e s s m e n t N o . 3 0 9  M a in  

S tre e t, P a n a d u ra  institu ted  action  in th e  D istrict C o u rt of P a n a d u ra  ag a in st 

th e  d e fen d an t - respondent-appellant here inafter referred  to  as  the defendan t 

fo r e je c tm e n t on  th e  g ro u n d  th a t th e  d e fe n d a n t w a s

1. in a r re a rs  of ren t an d

2 . fo r c a u s in g  d eterio ra tio n  of th e  p re m is e s  in suit in te rm s  of section  2 2

(1 )  (d ) o f th e  R e n t A ct b y  m a k in g  an  o p e n in g  in th e  c o m m o n  w all that 
s e p a ra te s  th e  sa id  p re m is e s  fro m  p re m is e s  N o . 3 0 7 .

It a p p e a rs  th a t a t  th e  tria l th e  p la in tiff a b a n d o n e d  th e  first g ro un d  as  

a b o v e  a n d  re lie d  o n ly  on  th e  s e c o n d  g ro u n d  for e je c tm e n t.

T h e  d e fe n d a n t w a s  a ls o  th e  te n a n t o f th e  ad jo in in g  p re m is e s  b earin g  

A s s e s s m e n t N o . 3 0 7 .

It w a s  th e  pos ition  of th e  d e fe n d a n t th a t th e  sa id  o p e n in g  on  th e  sa id  

w a ll w a s  e ffe c te d  in th e  y e a r  1 9 7 0  w ith  th e  c o n s e n t an d  ap p ro v a l of th e  

p la in tiff’s fa th e r . P la in tiff h o w e v e r, c a m e  to  court on  th e  b as is  th a t th e  

o p e n in g  w a s  m a d e  b e tw e e n  1 9 8 0 -1 9 8 3  a n d  th a t s h e  s e n t th e  d e fe n d a n t  

notice to  quit in O c to b e r 1 9 8 3 , no  so o ner sh e  b e c a m e  a w a re  of the structural
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a lte ra tio n  c a u s in g  a  d e te r io ra tio n  o f th e  p re m is e s . T h e  le a rn e d  D istric t 

J u d g e  d is m iss ed  th e  p la in tiff's  ac tio n  a n d  th e  p la in tiff a p p e a le d  to  th e  

C o u rt of A p p e a l. T h e ir  L o rd s h ip ’s h a v in g  c o n s id e re d  th e  re a s o n in g  la id  

dow n  in De Silva vs. Seneviratne 19 8 1 (1) to ok  th e  v ie w  th a t it w a s  a  fit c a s e  

for th e  C o u rt o f A p p e a l to  in te rfe re  w ith  th e  fin d in g s  on  q u e s tio n s  of fac t 

s in c e  th e  le a rn e d  D istric t J u d g e  fa ile d  to  m a k e  a  p ro p e r e v a lu a tio n  of th e  

fac ts  p la c e d  b e fo re  h im  a t th e  tria l. O n  a  re a p p ra is a l o f th e  e v id e n c e  

d isc losed  b e fo re  th e  D istrict C ourt, th e  C o u rt of A p p e a l re je c te d  th e  find ing  

th a t th e  o p e n in g  on th e  w a ll w a s  m a d e  in 1 9 7 0  w ith  th e  k n o w le d g e  a n d  

c o n s e n t of th e  p la in tiff’s fa th er. C o u rt o b s e rv e d  th a t th e  d e fe n d a n t fa ile d  

a n d  n e g le c te d  to  re s p o n d  to  th e  q u it n o tic e  a n d  re p lie d  fiv e  m o n th s  a fte r  

th e  d e a th  o f th e  p la in tiff’s fa th er. T h a t  a p p ro v a l w a s  o b ta in e d  fro m  th e  

p la in tiff’s fa th er. T h e  C o u rt of A p p e a l w a s  a ls o  in flu e n c e d  b y  th e  fa c t th a t  

o n e  D a y a  L iy a n a g e  w h o  o w n e d  p re m is e s  N o . 3 0 7  w a s  not c a lle d  a s  a  

w itness ev en  though h e  w a s  av a ilab le  to  support th e  d e fe n d a n t’s contention  

th a t th e  sa id  o p e n in g  w a s  m a d e  in 1 9 7 0 . T h e  p la in tiff re lie d  on S ir is e n a  

L iy a n a g e , a  s u rv e y o r w h o  p re p a re d  p la n  N o . 2 5 4  d a te d  2 4 .0 5 .1 9 8 5  on  a  

C o m m is s io n  is s u e d  b y  C o u rt. H e  h a d  s ta te d  in h is e v id e n c e  th a t h e  h a d  

u sed  plan N o . 7 4 8  d a te d  1 5 .1 2 .1 9 8 0  p rep ared  b y  B. L. D . F e rn a n d o  m a rk ed  

P 3 , w h ich  d id  n o t in d ic a te  a n y  e n tra n c e  in th e  w a ll w h ich  s e p a ra te d  

p re m is e s  N o . 3 0 9  from  3 0 7 . T h is  e v id e n c e  e s ta b lis h e d  th a t th e  e n tra n c e  

in th e  w all c a m e  into  e x is te n c e  o n ly  a fte r  0 8 .1 2 .1 9 8 0 .

H a v in g  re je c te d  th e  c o n te n tio n  of th e  d e fe n d a n t th a t th e  o p e n in g  w a s  

m a d e  in 19 70 , the C ourt of A ppeal th erea fte r considered  w h e th e r th e  opening  

m a d e  in th e  c o m m o n  w a ll c a u s e d  d e te r io ra tio n  of th e  p re m is e s  in suit. 

T h e  C o u rt of A p p ea l on a  eva lu a tion  of th e  ev id e n c e  d isc losed  in th e  District 

C o u rt h e ld  th a t th e  s tren g th  of th e  w a ll w a s  d im in is h e d  a s  a  re su lt o f th e  

o p e n in g ; th a t th e  tw o  s e p a ra te  p re m is e s  o w n e d  b y  tw o  d is tin c t o w n e rs  

n a m e ly  3 0 7  a n d  3 0 9  in e ffe c t w a s  c o n v e rte d  into  o n e  p re m is e s  a n d  th e  

o p e n in g  p ro v id in g  a c c e s s  fro m  o n e  p re m is e s  to  a n o th e r. T h e s e  fac to rs  

taken  to gether C ourt held, that open ing  cau sed  deterio ration  of th e  condition  

of th e  p re m is e s .
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Having carefully considered the findings of the Court of Appeal, I see no 

merit in this appeal of the defendant-respondent appellant. The appeal is 

accordingly dism issed with costs.

S . N. SILVA, C . J . —  I agree.

Y A P A , J. —  I agree.

Appeal dismissed.


