
HILDA ENID PERERA
v.

SOMAWATHIE LOKUGE AND ANOTHER

SUPREME COURT 
DHEERARATNE, J .
WIJETUNGA, J .  AND 
BANDARANAYAKE, J .
SC APPEAL NO. 8 6 /9 9  
CA REV. NO. 8 2 1 /9 7  
CALA NO. 197 /97  
DC PANADURA NO. 1041/L  
07th . 30th MARCH. 2000 
26™ APRIL. 2000

Civil Procedure Code - Addition o f a  necessary party - Section 18 o f the 
Code - Vindicatory action.

The plaintiff-appellant (“the plaintiff") institu ted  an  action in the District 
C ourt against the defendant for a declaration of title to the property in 
d ispu te  and  for ejectm ent and  dam ages. The p lain t averred th a t the 
defendant - 181 responden t (“the defendant") was the original owner of the 
property; The defendant sold it to the 2nd respondent, a Finance Company 
(“the Company") by Deed No. 420 dated  18. 02. 1985; the company 
entered  into an  agreem ent to sell the property to one Lokuge (the 
defendant's  nephew); th a t agreem ent was cancelled by Deed No. 1116 
dated 20. 03. 1989 on the ground of Lokuge's default: and thereafter the 
plaintiff pu rchased  the property by Deed No. 1117 dated 20. 03. 1989.

The defendant filed answ er and  m ade an  application to add the Company 
as a  necessary  party. The D istrict Ju d g e  allowed the application. It was 
the defendant's  position th a t the alleged sale of the property by her to the 
Com pany on 18. 02. 1985 w as not true. Her signature was obtained by 
the  C om pany b u t she never parted  w ith the title to the land in dispute. 
It w as subm itted  on behalf of the defendant tha t the Com pany and the 
plaintiff had  acted  together fraudulen ty  in connection with the land in 
d ispute.

Held :

In order to avoid m ultiplicity of actions and to dim inish the cost of 
litigation and  for the effective an d  com plete adjudication of all questions 
involved in the case, the D istrict Ju d g e  w as correct when he ordered the 
addition of the Com pany as a party  defendant.
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J u ly  31 , 2000 .
SHIRANI BANDARANAYAKE, J .

T he P la in tiff-appe llan t (appellan t) in s t i tu te d  ac tio n  in  th e  
D istric t C o u rt o f P a n a d u ra  a g a in s t th e  d e fe n d a n t-re sp o n d e n t 
(1st resp o n d en t) for a  d ec la ra tio n  of title  to  p ro p erty  b e a rin g  
a s se s s m e n t No. 144, K otagedera, M ad ap a th a , for e jec tm en t of 
th e  1st re sp o n d e n t there from  a n d  for recovery of d a m a g e s  a t  
th e  ra te  of Rs. 1 0 ,0 0 0 /-  p e r m o n th  from  27. 07. 1995. The 
a p p e llan t p leaded  in  th e  p la in t th a t:

a. th e  1st re sp o n d e n t w as  th e  o rig inal ow ner of th e  sa id  
p roperty ;

b. th e  1st re sp o n d e n t so ld  th e  sa id  p ro p erty  to  P a n a d u ra  
F in an ce  a n d  E n te rp rise s  L td., (2nd resp o n d en t)  by  D eed 
No. 4 2 0  d a te d  18. 02. 1985;

c. th e  2 nd re sp o n d e n t e n te red  in to  th e  ag reem en t to sell. 
No. 421 d a ted  18. 02. 1985, w ith  one  L alith  C h a n d ra s ir i  
Lokuge in  resp ec t o f th a t  p roperty ;

d. th e  sa id  C h a n d ra s ir i  d e fa u lte d  a n d  h e n c e  th e  sa id  
A greem ent to sell w as  cance lled  by  D eed No. 1116 d a te d  
20. 03. 1989;
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e. th e  a p p e lla n t p u rc h a s e d  th e  sa id  p ro p erty  by Deed 
No. 1117 d a ted  20. 03. 1989;

f. th e  1st re sp o n d e n t in s titu te d  ac tio n  No. 4 1 6 /L  in  the 
D istric t C o u rt of P a n a d u ra  a g a in s t th e  2 nd responden t. 
C h a n d ra s ir i  a n d  th e  ap p e llan t for cance lla tion  of the  said  
A greem ent to  sell No. 421 a n d  for a d ec la ra tio n  th a t  all 
tra n s a c tio n s  done th e rea fte r  a re  void;

g. th e  sa id  ac tio n  w h ich  w as fixed for tria l ex -parte  w as 
d ism issed  on  19. 10. 1994 a s  th e  C ourt w as n o t satisfied  
w ith  th e  evidence ad d u c ed  a t  th e  ex -p arte  tria l by the  1st 
resp o n d e n t. No ap p ea l w as filed by th e  1st resp o n d en t 
a g a in s t th a t  o rd er of d ism issa l.

T he 1st re sp o n d e n t filed h e r  an sw e r on  11. 10. 1995 and  
th e re a f te r  filed a n  ap p lica tion  to  ad d  th e  2 nd re sp o n d e n t a s  a 
n e c essa ry  p a rty  to  th e  p re se n t ac tion . T his w as allowed by the  
D istric t Ju d g e  (D). T he 2 nd re sp o n d e n t filed a n  app lication  
by w ay of Revision a n d  a n  ap p lica tio n  for leave to appeal 
a g a in s t th e  sa id  o rd er of th e  D istric t Ju d g e  (E). T he Revision 
ap p lica tio n  a n d  th e  leave to ap p ea l ap p lica tion  w ere tak en  
to g e th e r for h e a rin g  by th e  C ourt of A ppeal; th e  C ou rt of Appeal 
d ism issed  th e  Revision app lica tion  a n d  refu sed  to  g ra n t leave 
to  ap p e a l (G). T he a p p e llan t a n d  th e  2 nd re sp o n d e n t each  w as 
o rdered  to  pay  th e  1st resp o n d e n t, Rs. 1 0 ,5 0 0 /-  a s  c o s ts  of the  
sa id  two app lica tions:

From  th a t  ju d g m e n t of th e  C ou rt of A ppeal, special leave 
to  ap p e a l w as  g ran te d  by th is  C o u rt on  th e  following questions:

i. th e  find ing  of th e  C o u rt of A ppeal th a t  th e  ju d g m e n t 
e n te r e d  in  c a s e  No. 4 1 6 /L ,  i n s t i tu te d  by  th e  l sl 
re sp o n d e n t, c a n n o t opera te  a s  a  b a r  a g a in s t the  I s' 
re sp o n d e n t’s c laim  in reconven tion , is w rong in law;

ii. in  a rriv ing  a t  th e  sa id  find ing  th a t  th e  sa id  ju d g m e n t in 
c a se  No. 4 1 6 /L  is n o t “re s - ju d ic a ta ” a g a in s t th e  claim  of 
th e  1st re sp o n d e n t m ad e  in  th e  p re se n t case , the  C ourt of 
A ppeal h a s  n o t co n sid e red  th e  p rov isions of section  34(2)
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of th e  Civil P rocedu re  C ode a n d  h en ce  th e  find ing  o f th e  
C o u rt o f A ppeal is  e rro n eo u s;

iii. th e  sa id  o rd er of th e  C o u rt of A ppeal is w rong, in  th a t ,  th e  
2nd re sp o n d e n t is n o t a  n e c essa ry  p a rty  to  be a d d e d  in  
te rm s of sec tio n  18(1) of th e  Civil P rocedu re  Code;

iv. th e  o rd er m ade  for p ay m en t of c o s ts  o f Rs. 1 0 ,5 0 0 /-  by  th e  
ap p e llan t is u n ju s t  a n d  e rro n eo u s.

At the  h ea rin g  o f th is  ap p e a l we inv ited  lea rn ed  c o u n se l for 
th e  p a rtie s  to confine th em se lv es  to  th e  lim ited  q u e s tio n  a s  to  
w h e th e r th e  2 nd re sp o n d e n t sh o u ld  have  b e e n  a d d e d  a s  a  
n ecessa ry  p a rty  or n o t u n d e r  sec tion  18 of th e  Civil P ro ced u re  
Code. We a lso  in d ica ted  th a t  th e  view s e x p re sse d  by  th e  C o u rt 
of A ppeal, b o th  on  fac t a n d  law , o n  e x tra n e o u s  m a tte r s  will be 
q u a sh e d  by u s .

Section  18( 1) o f th e  Civil P rocedu re  Code, re a d s  a s  follows:

“T he C ourt m ay  o n  o r before th e  h ea rin g , u p o n  th e  
ap p lica tio n  of e ith e r  p a rty , a n d  on  s u c h  te rm s  a s  th e  
C o u rt th in k s  ju s t ,  o rd e r th a t  th e  n a m e  of a n y  p a rty , 
w h e th e r  a s  p la in tiff  o r a s  d e fe n d a n t im properly  jo in ed , 
be s tru c k  ou t; a n d  th e  C o u rt m ay  a t  a n y  tim e, e ith e r  
u p o n  o r w ith o u t su c h  ap p lica tio n  a n d  o n  s u c h  te rm s  a s  
th e  C ourt th in k s  ju s t ,  o rd e r th a t  a n y  p la in tiff  be m ad e  
a  d e fen d an t, o r  th a t  a n y  d e fe n d a n t be  m ad e  a  p laintiff, 
a n d  th a t  th e  n a m e  of an y  p e rso n  w ho  o u g h t to  have 
b een jo in ed , w h e th e r  a s  p la in tiff o r d e fe n d a n t, o r w hose  
p resen ce  before th e  C o u rt m ay  be  n e c e ssa ry  in  o rd er 
to en ab le  th e  C o u rt effectually  a n d  com ple te ly  to 
a d ju d ica te  u p o n  a n d  se ttle  all th e  q u e s tio n s  involved in  
th a t  ac tion , be  a d d e d .”

A ddition  of p a rtie s  in  p en d in g  civil p roceed ings, h a s  been  
su b jec ted  to close s c ru tin y  in  severa l local d ec is io n s  a n d  
p e rh a p s , th e  m o st illu m in a tin g  of th o se  ju d g m e n ts  is  th a t  of 
R an asin g h e , J . ,  (as h e  th e n  w as) in  th e  c a se  of A rum ugam  
C o o m a ra sw a m y  v. A n d ir is  A p p u h a m y  a n d  o th e r s 01. In  
co n sid e rin g  th e  app licab ility  of sec tio n  18(1) of th e  Civil
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P rocedu re  Code, R anasinghe , J . ,  hav ing  carefully  considered  
th e  R ules of th e  S u p re m e  C o u rt of E ngland  an d  several 
d ec isions b o th  local a n d  E nglish , w as co n stra in ed  to choose 
be tw een  two s tr a n d s  of E nglish  decisions, labelled by Devlin, 
J . ,  in  Amon v. R aphael Tuck an d  Sons Ltd.121 a s  th e  'narrow er 
c o n s tru c tio n ’ a n d  th e  ‘w ider co n stru c tio n '. The narrow er 
c o n s tru c tio n  is b e s t reflected  in  th e  case  of Norris u. B eazle i/3>. 
in  th e  w ords of Lord C oleridge, Cj., a s  follows:

“It seem s to  m e to  be  correctly  a rgued  th a t  th o se  w ords 
plain ly  im ply th a t  th e  d e fen d an t to be added  m u s t be 
a  d e fen d an t a g a in s t w hom  th e  p lain tiff h a s  som e cau se  
of co m p la in t w h ich  o u g h t to  be  d e te rm in ed  in  the  
ac tion , a n d  th a t  it w as never in tended  to app ly  w here 
th e  p e rso n  ad d ed  a s  a  d e fen d an t is a  p e rso n  ag a in st 
w hom  th e  p lain tiff h a s  no claim  a n d  does n o t desire  to 
p ro secu te  a n y .”

It w ould  be  a p p ro p ria te , in  re la tion  to the  fac ts  of the  
p re se n t case , to  s u b s ti tu te  th e  w ord ‘d e fe n d a n t’ w herever the  
w ord “p la in tiff  a p p e a rs  in  th e  above s ta tem en t.

T he ‘w ider c o n s tru c tio n ’ w as expounded  by Lord E sh e r in 
th e  c a se  of B yrne u. B row ne an d  Diplockf4) in  th e  following 
term s:

“O ne of th e  ch ie f ob jec ts  of the  J u d ic a tu re  Act w as 
to  se cu re  th a t , w henever a  C ourt c a n  see in  the  
tra n s a c tio n  b ro u g h t before it th a t  r ig h ts  of one of the  
p a rtie s  will o r m ay  be so  affected th a t  u n d e r  th e  form s 
of law  o th e r  a c tio n s  m ay  be b ro u g h t in  resp ec t of th a t  
tra n sa c tio n , th e  C o u rt sh a ll have pow er to  b ring  all the  
p a rtie s  before it, a n d  d e te rm in e  th e  rig h ts  of all in  one 
p roceed ing . It is n o t n e c e ssa ry  th a t  the  evidence in  the  
is su e s  ra ise d  by th e  new  p a rtie s  be ing  b ro u g h t in 
sh o u ld  be exactly  th e  sam e; it is sufficien t if the  m ain  
evidence a n d  th e  m a in  in qu iry  will be  the  sam e, an d  the  
C o u rt th e n  h a s  th e  pow er to  b ring  in  th e  new  p a rtie s  
a n d  a d ju d ic a te  in  one p roceed ing  u p o n  th e  rig h ts  of all
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p a rtie s  before  it. A no ther g re a t ob jec t w a s  to  d im in ish  
th e  co s t of litigation . T h a t b e in g  so, th e  C o u rt o u g h t to 
give th e  la rg e s t c o n s tru c tio n  to  th o se  a c ts  in  o rd e r to  
c a n y  o u t a s  fa r  a s  possib le  th e  tw o o b jec ts  I have  
m en tio n e d .”

After a n  e x h au stiv e  ex a m in a tio n  of th e  E n g lish  a n d  local 
a u th o r itie s  o n  th e  su b je c t, R an as in g h e , J . ,  w as of th e  view 
th a t,

“O n a  co n s id e ra tio n  of th e  resp ec tiv e  view s . . .  w h ich  have  
been  e x p ressed  by  th e  E n g lish  C o u rts  in  reg a rd  to  th e  n a tu re  
a n d  th e  e x te n t of th e  c o n s tru c tio n  to  be  p laced  u p o n  th e  ru le  
reg u la tin g  th e  a d d itio n  of a  p e rso n  a s  a  p a rty  to  a  p roceed ing  
w h ich  is a lread y  p e n d in g  in  C o u rt b e tw een  two p a rtie s , th e  
“w ider c o n s tru c tio n ” p laced  u p o n  it by  Lord E sh e r, w h ich  h a s  
b een  se t o u t above co m m en d s itse lf to  m e. T he g ro u n d s  w h ich  
m oved Lord E sh e r  to tak e  a  b ro ad  view, viz: to avoid a  
m ultip lic ity  of ac tio n  a n d  to  d im in ish  th e  co s t o f litigation . 
seem  to m e. w ith  resp ec t, to  be  em in en tly  rea so n a b le  a n d  
e x trem e ly  s u b s ta n t ia l .  L ord  E s h e r ’s  view  th o u g h  given 
e x p re s s io n  to  a lm o s t  a  c e n tu r y  ago , is . ev en  to -d a y . 
a s  c o n s tr u c t iv e  a n d  a s  a c c e p ta b le  ( e m p h a s is  a d d e d )  
(su p ra  Pg. 229).

L earned  P re s id e n t’s  C o u n se l for th e  a p p e lla n t co rrec tly  
su b m itte d  th a t  th e  1st re sp o n d e n t’s  ap p lica tio n  to a d d  th e  2 nd 
re sp o n d e n t, a s  a  p a rty  n e c e ssa ry  for th e  p roceed ings, w as 
b a sed  u p o n  th e  tra n s fe r  m ad e  by  th e  2 nd re sp o n d e n t b e a rin g  
No. 4 2 0  d a te d  18. 02. 1985. A fter th e  sa id  tra n sfe r , th e  2 nd 
re sp o n d e n t h a d  e n te red  in to  a n  a g reem en t (No. 421 d a ted  
18. 02. 1985 (A2)) w ith  th e  1st re s p o n d e n t’s nephew . By th is  
ag reem en t th e  vendee  w as given tim e till 18. 02. 1988 to  pay  
a  su m  of Rs. 7 3 ,1 5 0 /-  in  36  in s ta lm e n ts  of Rs. 2 0 3 1 /9 5  a n d  
to  p u rc h a s e  th e  sa id  p roperty . It w as  ag reed  in  te rm s  of c la u se  
17 of th a t  ag reem en t, th a t  in  th e  even t of th e  vendee’s fa ilu re  
to  pay  a n y  3 in s ta lm e n ts  re fe rred  to  above a n d /o r  h is  
com m itting  a  b re a c h  of an y  te rm  o r co n d itio n  thereof, th e  
a g reem en t becam e ‘ipso  fac to ’ te rm in a te d  a n d  void, w ith o u t
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an y  notice. T hereafte r th e  ap p e llan t p u rc h a se d  the  property  in 
q u e s tio n  by Deed No. 1117 execu ted  on  th e  sam e  day.

It w as  co n ten d ed  for th e  ap p e llan t th a t  th e  2nd resp o n d en t 
is n o t a  n e c essa ry  p a rty  for th e  C o u rt to de te rm ine  the 
genera l d isp u te s  w h ich  have a rise n  in  th is  case; if a t all. a 
rep re sen ta tiv e  of th e  2nd re sp o n d e n t m ay  be a  necessary ' 
w itn ess  for th e  1st resp o n d en t. It w as su b m itte d  on  b eh a lf of 
th e  1st re sp o n d e n t th a t  th e  2nd re sp o n d e n t a n d  th e  appe llan t 
have ac ted  to g e th e r frau d u len tly  in  connection  w ith  the  land 
in  d isp u te ; th a t  th e  d o c u m e n ts  on  w h ich  th e  2 nd resp o n d en t 
o b ta in ed  th e  s ig n a tu re  of th e  I s' re sp o n d e n t on  18. 02. 1985 
a re  no t w h a t th ey  p u rp o rt to  be. The 1st re sp o n d e n t den ies th a t 
sh e  ever p a rte d  w ith  th e  legal title to th e  land  in  d isp u te . It w as 
su b m itte d  th a t  th e  c irc u m sta n c e s  of th e  ca se  dem anded  an  
investiga tion  by C ourt, of th e  c o n d u c t of the  2nd responden t, 
w h ich  affected th e  rig h ts  of th e  p a rtie s  to th e  case.

In o rd er to  avoid m ultip lic ity  of ac tio n s  a n d  to d im in ish  the  
cost of litigation  a s  po in ted  o u t by R an as in g h e , J ., in A rum ugam  
C o o m arasw am y ’s ca se (S u p ra), a n d  for th e  effective and  
com plete  ad ju d ic a tio n  a n d  se ttle m en t of all q u e s tio n s  involved 
in  th is  case , th e  lea rn ed  Trial Ju d g e  w as co rrec t w hen  he m ade 
th e  o rd er to a d d  the  2 nd re sp o n d e n t a s  a  p a rty  defendan t.

We d ism iss  th e  ap p ea l a n d  affirm  th e  o rd er m ade by the 
D istric t C o u rt d a ted  07. 10. 1997. As reg a rd s  th e  ju d g m e n t of 
th e  C ou rt of A ppeal d a ted  01. 04. 1999, we affirm  th a t  p a rt  of 
th e  ju d g m e n t re la tin g  to th e  ad d itio n  of th e  2nd re sp o n d e n t a s  
a  p a rty  a n d  costs . All o th e r  m a tte rs  of fact a n d  law  referred  to 
in  th e  ju d g m e n t of th e  C ou rt of A ppeal a re  q u a sh ed . In the  
c irc u m s ta n c e s  of th is  case , we m ake  no  o rd er a s  reg a rd s  co sts  
of th e  ap p ea l. We d irec t th e  D istric t C o u rt to  p roceed  w ith the  
m ain  a c tio n  a s  exped itiously  a s  possib le.

DHEERARATNE, J . I agree.

WIJBTUNGA, J . - I agree.

A ppea l D ism issed; su b ject to a  qualification.


