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C O N S U M E R S  ASSO CIATIO N  O F  SRI L A N K A  
vs

T ELEC O M M U N IC A T IO N S  R E G U L A T O R Y  COM M ISSION O F  SRI 

L A N K A  AN D  O T H E R S

COURT OF APPEAL 
IMAM, J.
SRISKANDARAJAH, J.
C. A. 1776/03 
MARCH 31,
MAY 16,
JUNE 2 ,1 5  AND 29 AND 
JULY 19, 2005

Writ of Certiorari - Sri Lanka Telecommunications Act, No. 25 of 1991, sections 
12, 17, 17(5) and 17(7) - Increase of tariffs -Legality-Locus standi to maintain 
application -Necessary parties-Tariff adjustment - Could it be effected from a 
retrospective date? - Is economic criteria a mandatory requirement in granting 

approval 7 - Alternate remedy.

The petitioner, an Association incorporated under the Companies Act which 
seeks the welfare of the consum ers sought to quash the approval granted by 
the T e lecom m un ica tions R egu la to ry C om m ission (TRC) to the Sri Lanka 
Telecom Ltd., the 4th respondent to  increase tariff for the year 2003.

On the prelim inary objections raised (1) that the petitioners lack locus standii 
; (2) court cannot consider the correctness of the facts and figures relating to 
the tariff revision ; (3) that all necessary parties are not before c o u r t; (4) that the 
petitioners have an alternative rem edy ; and (5) that the 4th respondent is not 
am enable to writ jurisdiction -

Held:

(i) The affidavit filed by the Secretary and some of the members of the 
Association is to the effect that they are unable to maintain a telephone 
facility which has becom e a necessity in the present world because of 
ever increasing tariffs. It is evident that in the interest of the members 
of the Association and in the interest of the public in keeping with the 
objects of the Association the petitioner is questioning the legality of 
the tariff increase for the year 2003 approved by the 1st respondent in 
concurrence with the 2nd respondent ; the petitioner is not a busy 
body.
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(ii) The Director General, Telecommunication (DGT) is not a necessary 
party. The DGT is a member of the 1 st respondent Commission (TRC) 
and he functions subject to the general direction and control of the 
Commission ; he need not individually be made a party.

(jjj) Whether the 4th respondent - Sri Lanka Telecom Ltd., is amenable to 
writ jurisdiction or not is not a relevant issue. The petitioner is only 
challenging the approval granted by the 1st and 2nd respondents 
(Minister of Mass Communication).

(iv) The publication in the newspapers of the proposed tariff increase is 
not a notification under Section 12 for public hearing and the publication 
does not call for any representations from the public. There was an 
alternate remedy to object to the tariff increase.

(v) Court cannot consider whether it is justifiable to grant a tariff increase 
in 2003 under the prevailing circumstances, as it is a factual 
assessment, but court can consider whether the approval granted by 
the 1 st and 2nd respondents is ultra vires or not.

Preliminary objections overruled.

Held further:

(i) The final tariff revision approved on 27.07.2003, was in accordance 
with clause 18.3 of the shareholder agreement but not in conformity 
with the economic criteria laid down in condition 20.1 of the license.

(ii) The Minister’s approval in tariff adjustments are related to the relevant 
years and such adjustments shall have effect from 1 st January of the 
relevant year. Any tariff adjustment for the year 2002, should have been 
effected from 1 st January, 2002. As the public has to be given prior 
notice on tariff adjustment it cannot be effective from a retrospective 
date and it has to be effected from a prospective date. Hence any 
proposal for a tariff adjustment for the year 2002 should have been 
made before the 1st of January 2002.

(iii) The Minister, the 2nd respondent or the 1st respondent (TRC) could 
not have approved the tariff adjustment as it cannot come into operation 
on the 1st of January of the year 2002 ; any adjustment in tariff after 
05.08.2002 has to be in accordance with the license conditions 2001 
and 2002.

Per Sriskandarajah, J.

“The 4th respondent (Sri Lanka Telecom Ltd.) - entitled for tariff 
adjustment without limitation under the shareholders agreement is
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restricted fo r the five years com m encing from 1998. If it has not utilized 
its entitlem ent w ith in that stipulated period it cannot cla im  the said 
entitlem ent after the expiration of the said five year period".

(iv) The approval for tariff adjustm ent granted to  the 4th respondent by the 
1st responden t w ith  the  c o n cu rre nce  o f the  2nd responden t on 
27.08.2003, contravenes the econom ic criteria  laid down in licence 
cond ition  20.1. C om pliance w ith econom ic crite ria  is a m andatory 
requirem ent in granting approval to  tariff adjustments.

APPLICATIO N for a w rit o f certiorari

Cases referred to :

1. Premadasa vs. Wijewardena (1991) 1 Sri LR 333 at 343
2. Merit vs. Dayananda de Silva (2001) 2 Sri LR at 41-42
3. Longreve vs Home office - 1996 QB. 623

Peter Jayasekara with P. Liyanaratchi and Kosala Senadheera for petitioner.

Sumathi Dharmawardena, State Counsel for 1st-3rd respondents.

Ronald Perara for 4th respondent.

Cur. adv. vult.

July 25, 2005 

SRISKANDARAJAH, J.

This is an application for a writ of certiorari to quash the approval 
granted by the 1 st and the 2nd Respondents to the 4th Respondent operator 
to increase tariff for the year 2003 as stated in P9, P9(a) to (d).

The Petitioner is an Association incorporated under the Companies 
Act, No. 17 of 1982, which seeks the welfare of the consumers. The 1 st 
Respondent is a Statutory Institution vested with regulatory functions to 
regulate and control the Telecommunications Industry by virtue of powers 
vested on it by the Sri Lanka Telecommunication Act, No. 25 of 1991 as 
amended. The 2nd Respondent is the Minister in charge of the Ministry of 
Mass Media including the Telecommunications Industry and the 1st 
Respondent functions under the 2nd Respondent’s Ministry.

The 1 st, 2nd, 3rd and 4th Respondents raised the following preliminary 
objections to this application :

(a) The Petitioner has no locus standi to make this Application.
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(b) In te rm s  o f S ec tio n  2 2  b o f th e  T e le c o m m u n ic a tio n s  A c t, N o . 2 5  o f 
1 9 9 1  a s  a m e n d e d , th e  C h ie f E x e c u tiv e  o f th e  1s t R e s p o n d e n t  

C o m m is s io n  is th e  D ire c to r G e n e ra l T e le c o m m u n ic a tio n s  a n d  th e  

P e t i t io n e r  h a s  fa i le d  to  m a k e  th e  s a id  D ir e c to r  G e n e r a l  
T e le c o m m u n ic a tio n s  a s  a  p a rty  to  th is  a p p lic a tio n . H e n c e  a  

n e c e s s a ry  p a rty  to  th is  a p p lic a tio n  is no t m a d e  a  p a rty  to  th is  

ap p lica tio n .

I w ill d e a l w ith  th e  a b o v e  tw o  p re lim in a ry  o b je c tio n s  first.

T h e  R e s p o n d e n ts  subm it th a t th e  P e titio n er h a s  no  s tand ing  to  m a k e  

th is  ap p lic a tio n . T h e  P e tit io n e r ins titu ted  th is  p ro c e e d in g  a s  a  c o rp o ra te  

b o d y  n a m e ly  “C o n s u m e rs  A s s o c ia tio n  of S ri L a n k a ” a n  A s s o c ia tio n  

in corpo ra ted  u n d e r th e  C o m p a n ie s  A ct, N o . 1 7  of 1 9 8 2  w h ich  c a n  s u e  an d  

b e  su ed . T h e  S e c re ta ry  of th e  P e titio n er A sso c ia tio n  in h is c o u n te r a ffidav it 

h a s  s ta ted  th a t th e  P e titio n e r A s so c ia tio n  is a n  A s so c ia tio n  of C o n s u m e rs  

of S ri L a n k a  an d  it h a s  filed  th is ap p lica tio n  of p ub lic  in te res t a n d  on b eh a lf  

of its m e m b e rs . H e  c la im e d  th a t th e  p u b lic  a s  w e ll a s  th e  m e m b e rs  o f th e  

P e tit io n e r’s A s so c ia tio n  a re  u n a b le  to  m a in ta in  a  te le p h o n e  facility, w h ich  

h a s  b e c o m e  a  n e c e s s ity  in th e  p re s e n t w o rld , b e c a u s e  of th e  e v e r -  

in c re a s in g  ta riffs . T h e  M e m o ra n d u m  of A s s o c ia tio n  of th e  P e tit io n e r  X 2  

h a s  o n e  of its P r im a ry  O b je c ts  in 3 (1 )  a s  fo llo w s  :

‘T o  s e c u re  th e  m a in te n a n c e  and im p ro v e m e n t o f th e  s ta n d a rd s  of 

goods an d  serv ices  so ld  to  th e  public a n d  re p res en t a n d  p ro tec t th e  in teres t 

o f th e  c o n s u m e rs  in a ll fie ld s  in S ri L a n k a  a n d  a b ro a d  in c lu d in g  litigation  

fo r th e ir  rig h ts .”

T h e  s ta n d in g  ru les  a p p lic a b le  to  a p p lic a tio n s  fo r p re ro g a tiv e  w rits  

h a v e  to  b e  c o n s id e re d  in th e  light o f th e  d e v e lo p m e n ts  ta k in g  p la c e  in th e  

re levant law s. In Premadasa v  Wijeyawardena and others  a t 3 4 3  T h a m b ia h

J. a fte r  a n a ly z in g  th e  re c e n t s ta tu to ry  a n d  o th e r  d e v e lo p m e n t th a t h a v e  

ta k e n  p la c e  in E n g la n d  in re g a rd  to  s ta n d in g  h a s  o b s e rv e d  t h a t :

‘T h e  law  a s  to  fo cu s  standi to  a p p ly  fo r c e rtio ra ri m a y  b e  s ta te d  a s  

fo llo w s  : th e  w rit c a n  b e  a p p lie d  fo r b y  a n  a g g r ie v e d  p a rty  w h o  h a s  a  

g rie v a n c e  o r b y  a  m e m b e r  of th e  pub lic . If th e  a p p lic a n t is a  m e m b e r  of th e  

p u b lic  h e  m u s t h a v e  s u ffic ien t in te re s t to  m a k e  th e  a p p lic a tio n .”

In recen t y e ars , th e  s tand ing  of p ers o n s  w h o  h a v e  a  p articu lar in terest 

o r g r ie v a n c e  of th e ir  o w n  o v e r  a n d  a b o v e  th e  rest of th e  c o m m u n ity  h as
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b een  progressively  w id en ed , (n Meni v Oayananda de Silva2' G u n a w a rd a n a  

J . o b s e rv e d :

“1 strongly fee l th a t.............d en y in g  locus standi to an  ap p licant tor judicial

re v iew  fo r no  b e tte r re as o n  th an  th a t his in te res t o r g rie v a n c e  is sh ared  

by m a n y  others in co m m on  with th e  app licant is as  illogical an d  irrational 

a s  re fu s in g  to tre a t a n y  o n e  m e m b e r  of th e  p ub lic  fo r a  d is e a s e  w hich  

h a s  a s s u m e d  p ro p o rtio n s  a n d  h a s  a f fe c te d  v ir tu a lly  th e  e n tire  
co m m u n ity”.

O n  th e  q u e s tio n  of s ta n d in g  of th e  P e titio n e r it is n e c e s s a ry  to ta k e  
note  of th e  fact th e  affidavit filed by the S e c re ta ry  an d  so m e of the m e m b ers  
of th e  A ssociation  to th e  effect that th ey  a re  u n a b le  to m ain ta in  a  te lep h o n e  
facility, w h ich  h a s  b e c o m e  a  n e c e s s ity  in th e  p re s e n t w orld , b e c a u s e  of 
th e  e v e r-in c re a s in g  tariffs . It is e v id e n t th a t in th e  in te res t of th e  m e m b e rs  
of th is  A s so c ia tio n  a n d  in th e  in te res t of th e  pub lic  in k e e p in g  w ith  the  
o b jec ts  o f th e  A s so c ia tio n  th a t th e  P e titio n e r is q u e s tio n in g  th e  leg a lity  of 
th e  tariff in c re a s e  fo r th e  y e a r  2 0 0 3  a p p ro v e d  by th e  1st R e s p o n d e n t in 
c o n c u rre n c e  w ith  th e  2n d  R e s p o n d e n t. H e n c e , th e  P e titio n er A ssociation  
c a n n o t b e  n a m e d  a s  a  b u s y  b o d y  in te rfe r in g  in th e  fu n c tio n  of the 
G o v e rn m e n t or Institu tion  es ta b lis h e d  by law  but th e y  h a v e  an  in te res t 
sh a re d  w ith  th e  m e m b e rs  of th e  public. T h e re fo re , this court holds that the  
P e tit io n e r h a s  th e  n e c e s s a ry  locus standi to  m a k e  th is a p p lica tio n .

T h e  2 n d  p r e l im in a r y  o b je c t io n  is th a t  th e  D ir e c to r  G e n e r a l  
T e le c o m m u n ic a tio n  is a  n e c e s s a ry  p a rty  to th is a p p lic a tio n  but h e  is not 
m a d e  a  party. T h e  D ire c to r G e n e ra l is a p p o in te d  u n d e r S ec tio n  2 2 8  (1 ) by 
th e  re le v a n t M in is te r as  a  sta ff of th e  C o m m is s io n  n a m e ly  ; th e  C h ie f  
E xecu tive  O fficer of the C om m ission. S ubsection  (2 ) of this section provides:

“T h e  D ire c to r-G e n e ra l shall, sub ject to th e  g e n e ra l d irection  and  control 
of th e  C o m m is s io n , b e  c h a rg e d  w ith  th e  d irec tio n  of th e  a ffa irs  an d  
tra n s a c tio n s  of th e  C o m m is s io n , th e  e x e rc is e  a n d  p e rfo rm a n c e  of its 
p o w ers  an d  duties  an d  th e  ad m in is tra tio n  an d  control of th e  e m p lo y e e s  
o f th e  C o m m is s io n .”

T h e  C o m m is s io n  co n s is ts  a m o n g  o th e rs  th e  p ers o n  h o ld in g  office  
a s  th e  D ire c to r -G e n e ra l. In th is ap p lic a tio n , th e  1st R e s p o n d e n t is the  
C o m m is s io n . T h e  D ire c to r-G e n e ra l is a  m e m b e r  of th e  C o m m is s io n  an d  
h e  functions sub ject to  th e  g en era l d irection an d  control of the C om m ission  ; 
h e n c e  h e  n e e d  not b e  ind iv idu a lly  m a d e  a  p arty  to th is a p p lica tio n .

F o r th e  a b o v e  re a s o n s  th e  tw o  pre lim  ina ry  o b jec tio n s  ra is ed  by the  
R e s p o n d e n ts  a re  o verru led  by this C o u rt.
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T h e  4 th  R e s p o n d e n t in a d d itio n  to  th e  a b o v e  p re lim in a ry  o b je c tio n s  

ra is e d  s e v e ra l o th e r  p re lim in a ry  o b je c tio n s . N a m e ly , th e  4 th  R e s p o n d e n t  

is no t a m e n a b le  to  w rit ju risd ic tio n  o f th is  C o u rt, th e  P e tit io n e r  h a s  not 
a v a ile d  itself o f th e  a lte rn a te  re m e d y  a n d  th is  C o u rt c a n n o t c o n s id e r th e  

c o rre c tn e s s  of th e  fa c ts  a n d  fig u re s  re la tin g  to  th e  fifth ta riff re v is io n .

T h e  p re lim in a ry  o b jec tio n  o f th e  4 th  R e s p o n d e n t is th a t th e  4 th  

R e s p o n d e n t is not a m e n a b le  to  w rit ju risd ic tion , fo r th e  fo llo w in g  re a s o n s . 
T h a t  th e  4 th  R e s p o n d e n t is a  P u b lic  L im ite d  L ia b ility  C o m p a n y , th e  

tra n s a c tio n  b e tw e e n  th e  P e tit io n e r ’s m e m b e rs  o r  th e  c u s to m e rs  a n d  th e  

4 th  R e s p o n d e n t a re  c o n tra c tu a l in n a tu re  a n d  th e  P e tit io n e r h a s  no t  
d e m o n s tra te d  o r e s ta b lis h e d  th e  e x is te n c e  o f a  s ta tu to ry  d u ty  on  th e  p a rt  

of th e  4 th  R e s p o n d e n t in re s p e c t o f th e  re lie f c la im e d .

W h e th e r  th e  4 th  R e s p o n d e n t is a m e n a b le  to  w rit ju ris d ic tio n  o r not 
is not a  re le v a n t iss u e  in this a p p lica tio n . T h e  P e titio n e r is o n ly  ch a lle n g in g  

th e  ap p ro va l g ra n te d  by th e  1 st an d  2 n d  R e s p o n d e n ts . T h e ir  d ec is io n s  a re  

a m e n a b le  to  w rit ju ris d ic tio n . T h e  4 th  R e s p o n d e n t is m a d e  a  p a rty  to  th is  

ap p lica tio n  a s  its rights a re  a d v e rs e ly  a ffe c te d  if th e  re lie f o f th e  P e tit io n e r  

is g ra n te d  a n d  h e n c e  4 th  R e s p o n d e n t  is a  n e c e s s a r y  p a r ty  to  th is  
ap p lica tio n .

T h e  2 n d  p re lim in a ry  o b jec tio n  is th a t th e  P e tit io n e r h a s  not a v a ile d  

itself of th e  a lte rn a te  re m e d y  by re q u e s tin g  fo r a  h e a rin g  u n d e r S e c tio n  12  

of th e  Sri L a n k a  T e le c o m m u n ic a tio n s  A c t, N o . 2 5  of 1 9 9 1  a s  a m e n d e d .

T h e  p ub lication  in th e  N e w s  P a p e rs  of th e  p ro p o s e d  tariff in c re a s e  is 

not a  n o tifica tio n  u n d e r S e c tio n  1 2  of th e  sa id  A c t fo r p u b lic  h e a r in g  a n d  

th e  p u b lic a tio n  m a rk e d  P 11 d o e s  not ca ll fo r a n y  re p re s e n ta tio n  fro m  th e  

p ub lic . T h is  p u b lic a tio n  is to  fulfil th e  lic e n c e  c o n d itio n  th a t n o tic e  of ta riff 

in c re a s e  h a v e  to  b e  g iv en  to  th e  g e n e ra l pub lic . T h e re fo re , th is  pub lica tion  

in N e w s  P a p e rs  cann o t b e  co nsidered  a s  providing th e  public a n  opportunity  

to  o b je c t to  a n y  ta riff in c re a s e .

O n  th e  o th e r h a n d , th e  P e tit io n e r o n  its o w n  m o tio n  h a d  m a d e  a  

c o m p la in t a n d  m a d e  re p re s e n ta tio n s  to  th e  1s t a n d  2 n d  R e s p o n d e n t by  

it’s le tte r of 2 0 .0 3 .2 0 0 3  m a rk e d  P 4  w ith  c o p ie s  to  H . E . T h e  P re s id e n t a n d  

H o n . P r im e  M in is te r. In th a t c o m p la in t th e  P e tit io n e r  h a s  e x p re s s e d  its 

c o n c e rn s  o f a n y  tariff in c re a s e  a n d  h a s  re q u e s te d  to  g iv e  a  h e a r in g  in th e  

e v e n t S L T  h a s  a s k e d  fo r a n y  in c re a s e  in tariff a n d  if th e  C o m m is s io n  is 

c o n s id e rin g  g ra n tin g  th e  s a m e . H o w e v e r, th e  P e tit io n e r s u b m itte d  th a t no  

h e a rin g  w a s  g iven  to  th e  P e titio n er.
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T h e  4th  R e s p o n d e n t su b m itted  th a t th e  1 st R e s p o n d e n t w a s  correct 
in not h o ld in g  a n  inqu iry  u n d e r S e c tio n  12. In te rm s  of th e  S h a re h o ld e rs  

A g re e m e n t P 9  (d ) a n d  th e  A m e n d m e n ts  to th e  L ic e n c e  P 3 a , th e  1st 
R espondent is bound to ap p ro ve  tariff revisions subm itted prior to 5th  August 
2 0 0 2 . T h e  ap p lica tio n  fo r th e  cu rren t tariff rev is ion  w a s  s u b m itte d  by th e  

4th R espondent on 30th  Ju ly 2 0 0 2 . H en ce , the 1 st R esp on d en t has correctly  

d e c id e d  not to  ho ld  a n  inqu iry  u n d e r S e c tio n  12.

In th e s e  c irc u m sta n c es , th e  p re lim in a ry  o b jec tion  th a t th e  P etitio n er  

h ad  an  a lte rn a te  re m e d y  to  ob ject to  th e  tariff inc rease  cann o t b e  ac cep ted .

T h e  3rd  p re lim inary  objection  of th e  4th  R e s p o n d e n t is that this C ourt 
in e x erc is in g  w rit jurisd iction  c a n n o t co n s id e r th e  c o rre c tn e s s  of th e  facts  

a n d  fig u re s  re la tin g  to  th e  fifth tariff rev is ion . T h e  P e titio n e r e v e n  th ou gh  

c o m p la in s  th a t th e re  is no  jus tifica tion  for th e  in c re a s e  in tariff fo r th e  y e a r  

2 0 0 3  fo r va rio u s  re a s o n s , w h ich  m a y  invo lve  in c o m p lic a te d  q u e s tio n  of 
fac ts , w h ich  th is court c a n n o t co n s id e r in this a p p lica tio n . It h as  a lso  

so u gh t to  q u a sh  th e  a p p ro va l g ra n te d  by th e  1 st an d  2 n d  R e s p o n d e n ts  to 

th e  4 th  R e s p o n d e n t to  in c re a s e  th e  tariff fo r th e  y e a r 2 0 0 3  on th e  b as is  of 
u ltra  v ires  th e  p o w e rs  of th e  1st a n d  2n d  R e s p o n d e n t a s  it v io la te s  the  

co n d ition s  of th e  lic en ce . T h is  C o u rt c a n n o t co n s id e r in th is ap p lica tio n , 
w h e th e r it is justifiab le to g ran t a  tariff in c rease  in 2 0 0 3  u nd er th e  prevailing  

c irc u m s ta n c e s , a s  it is a  fac tu a l a s s e s s m e n t but th is C o u rt ca n  c o n s id e r  

w h e th e r th e  a p p ro v a l g ra n te d  by th e  1st an d  2 n d  R e s p o n d e n ts  is u ltra  

vires  o r not.

F or th e  re a s o n s  s ta te d  a b o v e  th is C o u rt o v e rru le s  th e  p re lim in a ry  

o b jec tio n s  ra is ed  by th e  4 th  R e s p o n d e n t.

T h e  P e titio n er su b m itted  th a t th e  M in is te r in c h a rg e  of th e  su b jec t of 
T e le c o m m u n ic a t io n s  is a u th o r iz e d  to  is s u e  l ic e n s e  to  o p e r a te  a  
T e le c o m m u n ic a tio n  sy s te m  in Sri L a n k a  on th e  re c o m m e n d a tio n  of th e  

1st R e sp on d en t in term s of S ection  17 of th e  Sri L a n k a  Telecom m unications  

Act, N o . 2 5  of 1991 a s  a m e n d e d . S ection  1 7 ,5 )  (c) provides that th e  licence  

shall se t out th e  te rm s  a n d  co n d ition s  su b je c t to  w h ich  th e  lic en se  is 

b e in g  g ra n te d . T h e  co n d itio n s  th a t a re  to  b e  in c lu d ed  in th e  lic en ce  a re  

provided  in S u b s e c tio n  (7 ) of S ec tio n  17. O n e  of th e  co n d ition s  that could  

b e  inc luded  in th e  lic e n c e  is p ro v id e d  in S u b s e c tio n  (7 ) (k ) o f S e c tio n  17, 
i.e. -c o n d itio n s  sp ec ify in g  a c c e p ta b le  e c o n o m ic  c rite ria  in a c c o rd a n c e  

w ith  w h ich  th e  C o m m is s io n  sh a ll a p p ro v e  tariff a d ju s tm e n ts  p ro p o s e d  by  

an  operator. T h e  P etition er subm itted  that w h e n  th e  first licence w as  issued  

to  Sri L a n k a  Te lecom  d a te d  0 8 .0 8 .1 9 9 1  P 2  in cond ition  2 0 .1  th e re o f, th e
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1st a n d  2 n d  R e s p o n d e n ts  h a d  p re s c r ib e d  th a t a d ju s tm e n t in ta riffs  sh all 
b e  in a c c o rd a n c e  w ith  th e  e c o n o m ic  c r ite ria  o f in fla tion .

O n  5 lh A u g u s t 1 9 9 7 , th e  G o v e rn m e n t o f Sri L a n k a  a n d  N T T  C o m p a n y  

o f J a p a n  e n te r e d  in to  a n  a g r e e m e n t  a n d  N T T  in v e s te d  in th e  4 th  

R e s p o n d e n t. A fte r  th e  p a rtic ip a tio n  b y  th e  J a p a n e s e  in v es to r, th e  sa id  

lic en ce  h a d  b e e n  m o d ified  a n d  a m o n g  o th e r co n d itio n s , co n d ition  2 0 .1  of 
th e  s a id  l ic e n c e  w a s  m o d if ie d  a s  s e t  o u t  in th e  s c h e d u le  to  th e  

‘M o d ific a tio n s  to  th e  L ic e n c e  G ra n te d  to  “S ri L a n k a  T e le c o m ” d a te d  5 th  

A u g u s t 1 9 9 7  P 3 .

T h e  m o d ifica tion  P 3  p ro v id es  a s  fo llow s in its s c h e d u le  a t p a ra g ra p h

4 ( 7 ) :

T h e  fo llo w in g  sh a ll b e  in s e rte d  a s  C o n d itio n  2 0 .4  o f s c h e d u le  3

“C o n dition s 2 0 .1  a n d  2 0 .2  will not c o m e  into fo rce  p rio r to  5th  A u g us t, 

2 0 0 2  a n d  th e  O p e ra to r  sh all b e  e n title d  p rio r to  su ch  d a te  to  p ro p o s e  a n y  

a d ju s tm e n t w ith o u t lim itation  in tariffs a s  s e e n  in its c o m m e rc ia l ju d g e m e n t  

s u ite d  b e s t to  p ro m o te  its o b je c ts  a n d  to  fu lfil th e  co n d itio n  of its l ic e n c e ”

T h e  P e tit io n e r  s u b m itte d  th a t th e  a b o v e  p ro v is io n s  s u s p e n d e d  th e  

e c o n o m ic  c r ite ria  w h ich  w a s  la id  d o w n  in C o n d itio n s  2 0 .1  a n d  2 0 .2 .  T h e  

P e tit io n e r fu rth e r s u b m itte d  th a t s in c e  1 9 9 8  th e  4 th  R e s p o n d e n t w ith  th e  

a p p ro v a l of th e  1 st a n d  2 n d  R e s p o n d e n ts  h a d  in c re a s e d  ta riff fo u r t im e s  

/. e . in 1 9 9 8  b y  2 5 % , 1 9 9 9  b y  2 5 % , 2 0 0 0  b y  2 0 %  a n d  in 2 0 0 2  b y  1 5 % .  
W h e n  th e  4 th  R e s p o n d e n t C o m p a n y  w h ile  p ro m o tin g  th e  in itia l p u b lic  

o ffe r of its s h a re s  to  th e  p u b lic  h a s  s ta te d  in n e w s p a p e rs  a n d  in th e  

e le c tro n ic  m e d ia  th a t it h ad  e a rn e d  o v e r R s . 3  billion a s  p ro fits  fo r th e  y e a r  

2 0 0 3 .  T h e  P e tit io n e r  s u b m itte d  th a t its m e m b e rs  c a m e  to  h e a r  v a rio u s  

n e w s  re p o rts  th a t th e  4 th  R e s p o n d e n t h a s  a g a in  a p p lie d  fo r a  fu rth e r  

in c re a s e  in tariffs  fo r th e  y e a r  2 0 0 3  h e n c e  th e  P e titio n e r as s o c ia tio n  m a d e  

re p re s e n ta tio n s  to  th e  1s t R e s p o n d e n t th a t it w a s  o p p o s in g  a n y  fu rth e r  

ta riff in c re a s e  b y  th e  4 th  R e s p o n d e n t. T h e  P e tit io n e r  a s s o c ia tio n  m a d e  

th is re q u e s t tru stin g  th a t th e  1 st R e s p o n d e n t u n d e r S e c tio n  1 2  o r S e c tio n  

9  of th e  sa id  A c t w o u ld  c o n s id e r th e ir  p re s e n ta tio n . It h a s  a ls o  re q u e s te d  

th e  1st R e s p o n d e n t to  g iv e  th e  P e tit io n e r  A s s o c ia tio n  a  h e a r in g  in th e  

e v e n t th e  4 th  R e s p o n d e n t h a s  a s k e d  fo r a n y  in c re a s e  in ta riffs  a n d  if th e  

1st R e s p o n d e n t is c o n s id e rin g  g ra n tin g  th e  s a m e . T h is  re q u e s t w a s  

a c k n o w le d g e d  by th e  D ire c to r G e n e ra l of th e  1 st R e s p o n d e n t C o m m is s io n  

by le tte r d a te d  2 7 th  M a rc h , 2 0 0 3 .  A  co p y  of th e  a fo re s a id  le tte r of re q u e s t  

of th e  P e tit io n e r  w a s  s e n t to  o th e r  a u th o r it ie s  a n d  in re s p o n s e  to  it th e
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P e tit io n e r re c e iv e d  a  le tte r d a te d  0 8 .0 4 .2 0 0 3  P 6  fro m  th e  C o -o rd in a tin g  
S e c re ta ry  to th e  H o n o u ra b le  M in is te r fo r C o n s u m e rs  A ffa irs  in fo rm ing  th e  
P e tit io n e r A s s o c ia tio n  th a t its fe a rs  a re  a d e q u a te ly  a d d re s s e d  on th e  
d irec tio n s  o f th e  H o n o u ra b le  P r im e  M in is ter.

T h e  P e titio n e r su b m its  th a t d u e  to tec h n o lo g ic a l d e v e lo p m e n t in the  
w orld  a n d  in p articu lar d u e  to  th e  revo lu tion  in in fo rm ation  techn o lo g y , the  
p e r line o p e ra tin g  co s t in th e  in te rn a tio n a l te le c o m m u n ic a tio n s  industry  
inc lu d in g  in th e  S A A R C  c o u n tr ie s  is g ra d u a lly  d e c re a s in g  at a  ra te  of 
1 0 %  a n n u a lly . It a ls o  s u b m itte d  th e  in c re a s e  in p e r line u s a g e  h a s  a lso  
in c re a s e d  a p p ro x im a te ly  by 1 3 %  to 1 5 %  in te rn a tio n a lly  a n d  in Sri L an ka . 
T h e s e  fac ts  co n trib u te  fo r d e c re a s e  in th e  tariff. D e s p ite  of this on the first 
w e e k  of A u g u s t 2 0 0 3  th e  m e m b e rs  of th e  P e titio n e r A s so c ia tio n  c a m e  to  
kn o w  th a t th e  1 st a n d  2 n d  R e s p o n d e n ts  h a d  a p p ro v e d  th e  tariff in c re a s e  
re q u es ted  for by th e  4th  R e s p o n d e n t. It s u b se q u en tly  c a m e  to know  about 
a  p a p e r p ub lication  by th e  4th  R e s p o n d e n t outlin ing  th e  in c re a s e  in tariffs  
it w o u ld  lev y  fro m  1st S e p te m b e r  2 0 0 3 .  T h e  P e tit io n e r su b m its  th a t th e  
in c re a s e  in tariff a p p ro v e d  in 2 0 0 3  by th e  1 st an d  2n d  R e s p o n d e n ts  for the  
4 th  R e s p o n d e n t is a rb itra ry , illeg a l, ca p ric io u s , u n re a s o n a b le , u n fa ir an d  

mala fide.

T h e  4th  R e s p o n d e n t s u b m itte d  th a t S ri L a n k a  is a  m e m b e r  of the  

W o rld  T ra d e  O rg a n iz a tio n  (W T O )  an d  as  a  resu lt c e rta in  co n d itio n s  a re  
im p o s e d  on S ri L a n k a . O n e  of w h ich  w a s  to  h a v e  a  co s t b a s e d  tariff 
structure for the te leco m m u n ication s service as  the tariff structure prevailing  
a t th a t tim e  su b s id ize d  th e  tariff fo r d o m e s tic  ca lls  th ro ug h  a  high tariff for 

in te rn a tio n a l ca lls . T h e  re le v a n t p art of th e  W T O  u n d e rta k in g  is m a rk e d  
4 R 4 ; in te rm s  of th e  sa id  u n d e rta k in g  th is F ie s p o n d e n t w a s  c o m p e lle d  to  
in c re a s e  th e  ta riff fo r d o m e s tic  ca lls  w h ile  th e  co st of in te rn a tio n a l ca lls  
w e re  re d u c e d . In o rd e r  to  m in im iz e  th e  e ffo c t on th e  s u b s c rib e r th e  tariff 
in c re a s e  w a s  s p re a d  o v e r a  p e rio d  a n d  d o n e  in s ta g e s . T h u s , th e  to tal 
d o m e s tic  re v e n u e  w a s  p la n n e d  to  b e  in c re a s e d  in s la b s  of 2 5 % , 2 5 % ,  
2 0 % , 1 5 %  a n d  1 5 %  p e r y e a r  a s  c o m p a re d  to  th e  p re v io u s  y e a r  o v e r a  
f iv e -y e a r p erio d  s ta rting  from  1 9 9 8 . In a  s im ila r w a y  th e  tariff fo r o v e rs e a s  

ca lls  w e re  to  b e  re d u c e d  o v e r th e  s a m e  p erio d . H o w e v e r  d u e  to d e la y s  in 

g ran tin g  ap p ro v a l, th e  tariff rev is io n  d u e  to  b e  e ffe c te d  in 2 0 0 1  w a s  in fact 
e ffe c te d  o n ly  in 2 0 0 2  a n d  th e  ta riff rev is io n  w h ich  w a s  d u e  to  b e  e ffe c te d  

in 2 0 0 2  w a s  e ffe c te d  in 2 0 0 3 .

T h e  4 th  R e s p o n d e n t s u b m itte d  th a t th e  fifth ta riff rev is io n  th a t is 

b e in g  c h a lle n g e d  in th is a p p lic a tio n  w a s  m a d e  on a n  a p p lic a tio n  of th e  
4th  R e s p o n d e n t to  th e  1 st R e s p o n d e n t d a te d  3 1 .0 7 .2 0 0 2  in te rm s  of th e  

lic en se  g ra n te d  to  it a n d  th e  T e le c o m m u n ic a tio n s  A c t, N o . 2 5  of 1991  as
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a m e n d e d . In te rm s  o f C o n d itio n  2 0 .4  o f S c h e d u le  3  o f th e  l ic e n s e  as  
m o d ifie d  “C o n d itio n  2 0 .1  a n d  2 0 .2  w ill n o t c o m e  in to  fo rc e  p rio r to  5 th  

A u g ust 2 0 0 2  an d  th e  o p e ra to r shall b e  en titled  prior to  such  d a te  to  p ro po se  

a n y  a d ju s tm e n t w ith o u t a n y  lim ita tio n  in ta r iff a s  s e e n  in its c o m m e rc ia l  
ju d g m e n t s u ite d  b e s t to  p ro m o te  its o b je c ts  a n d  to  fu lfil th e  co n d itio n  o f 
its l ic e n s e ”. T h e  4 th  R e s p o n d e n t’s p os itio n  is th a t it h a s  p ro p o s e d  ta riff 
a d ju s tm e n ts  on 3 1 .7 .2 0 0 2  /. e . b e fo re  5 th  A u g u s t, 2 0 0 2  h e n c e  th e  ta riff 
a d ju s tm e n t is n o t s u b je c t to  a n y  lim ita tio n . In p ro o f o f th is  a p p lic a tio n , th e  
4 th  R e s p o n d e n t d id  n o t a n n e x  a n y  d o c u m e n t b u t a n n e x e d  o n ly  a n  

a c k n o w le d g e m e n t b y  th e  1 s t R e s p o n d e n t d a te d  7 .8 .2 0 0 2  m a rk e d  4 R 7 .  
T h e  4th  R e s p o n d e n t s u b m itte d  th a t fo r th is ap p lica tio n  o f ta riff a d ju s tm e n t  

th e  a p p ro v a l w a s  d u ly  g ra n te d  b y  th e  1 st R e s p o n d e n t u n d e r a n d  in te rm s  

of th e  A c t a n d  th e  lic e n s e  on o r a b o u t 2 4 . 7 . 2 0 0 3 , 4 R 8 .  T h is  R e s p o n d e n t  

fu rth e r  s u b m itte d  th a t th e ir  n e t p ro fits  fo r  th e  y e a r  2 0 0 2  w a s  R s . 2 ,6 8 1  

m illion  a n d  fo r th e  y e a r  2 0 0 3  w a s  R s . 2 ,3 8 3  m illion  a n d  th is  R e s p o n d e n t  

h a s  in v e s te d  o v e r  R s . 4 0  b illion  s in c e  1 9 9 7  fo r th e  d e v e lo p m e n t  o f 
te le c o m m u n ic a tio n  n e tw o rk  a n d  fo r th e  im p ro v e m e n t o f th e  s e rv ic e s  to  

s u b sc rib e rs  4 R 9  to  4 R 1 5 .

T h e  1 st, 2 n d  an d  3rd  R e s p o n d e n ts  s u b m itte d  th a t in p u rs u a n t to  th e  

S h a re h o ld e r ’s A g re e m e n t d a te d  5 th  A u g u s t, 1 9 9 7  e n te re d  in to  b e tw e e n  

th e  G o v e rn m e n t o f Sri L a n k a , N ip o n  T e le p h o n e  C o rp o ra tio n  o f J a p a n  an d  

S ri L a n k a  T e le c o m  Ltd ., R  1, C o n d itio n s  2 0 .1  (a ) , 8 (b )  o f th e  lic e n c e  of th e  

4th  R e s p o n d e n t w a s  te m p o ra r ily  s u s p e n d e d . T h e  g o v e rn in g  c r ite r ia  in 

c a s e  of ta riff in c re a s e  w e re  s e t o u t in C la u s e  1 8 .3  o f th e  S h a re h o ld e r ’s 

A g re e m e n t. C la u s e  1 8 .3  o f th e  S h a re h o ld e r ’s A g re e m e n t m a n d a te s  th e  

M in is te r of P o st, T e le c o m m u n ic a tio n s  a n d  M e d ia  to  a p p ro v e  a d ju s tm e n ts  

in th e  ra te s  a n d  a m o u n ts  c h a rg e d  in th e  m a in  ta r iff ite m s  fo r th e  y e a r  

1 9 9 8  a n d  1 9 9 9  b y  e a c h  not less  th a n  2 5 %  (in c lu d in g  in fla tio n ) y e a r  2 0 0 0  

by not les s  th a n  2 0 %  a n d  fo r y e a rs  2 0 0 1  a n d  2 0 0 2  b y  no t les s  th a n  1 5 % . 
O n  th is  b a s is  th e  ta riff re v is io n s  w e re  d e te rm in e d  by th e  1 st R e s p o n d e n t  

in c o n s u lta tio n  w ith  th e  M in is te r. T h e s e  R e s p o n d e n ts  fu rth e r  s u b m itte d  

th a t 1 1 .5 %  w a s  th e  fin a l ta riff re v is io n  w h ic h  w a s  a p p ro v e d  b y  th e  1st 

R e s p o n d e n t a n d  c o m m u n ic a te d  to  th e  4 th  R e s p o n d e n t on  2 4 .0 7 .2 0 0 3  

e v e n  th o u g h  4 th  R e s p o n d e n t re q u e s te d  fo r a  1 5 %  ta riff in c re m e n t. T h e  

sa id  tariff in c re a s e  w a s  in re s p e c t of re n ta l a n d  in s ta lla tio n  c h a rg e s . T h is  

ta riff re v is io n  is b e n e fic ia l to  th e  o p e ra to r  a n d  th e  T e le c o m  in d u s try  a s  a  

w h o le  a n d  th e re  is no  s ig n ific a n t d is a d v a n ta g e  to  a  s u b s c rib e r  w h o s e  

consumption is b e lo w  2 0 0  un its , per m o n th . T h e s e  R e s p o n d e n ts  a d m it  

th a t th e  fina l ta riff re v is io n  a p p ro v e d  on  2 7 .0 7 .2 0 0 3  w a s  in a c c o rd a n c e

2 - CM 6577
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w ith  C la u s e  1 8 .3  o f th e  S h a re h o ld e r ’s A g re e m e n t a n d  not in co n fo rm ity  

w ith  th e  e c o n o m ic  c r ite ria  la id  d o w n  in C o n d itio n  2 0 .1  o f th e  lic en ce .

C la u s e  1 8 .6  o f th e  S h a re h o ld e r ’s A g re e m e n t p ro v id e s  th a t th e  
p rovis ions of C la u s e  18  shall h a v e  th e  s a m e  e ffe c tiv e n e s s  as  if th ey  w e re  
fu lly  se t o u t in th e  L ic e n c e . C la u s e  1 8 .3  re a d s  a s  fo llo w s :

1 8 .3  N o tw ith s ta n d in g  an y th in g  c o n ta in e d  in th e  L ic e n c e  G O S L  shall 
p rocure  that fo r e a c h  of th e  five y e a rs  c o m m en c in g  on 1 st J a n u a ry  
1 9 9 8  th e  M in is te r of P o s ts , T e le c o m m u n ic a tio n  a n d  th e  M e d ia  
(o r h is  s u c c e s s o r) sh a ll a p p ro v e  an  a d ju s tm e n t in th e  ra te s  or 
a m o u n ts  c h a rg e d  fo r th e  M a in  Tariff item s  w h ich  w ill h a v e  th e  
e ffe c t th a t th e  to ta l re v e n u e  g e n e ra te d  by th e  S L T  fro m  th e  M a in  
Tariff item s , b a s e d  on th e  n u m b e r o f su b s c rib e rs , th e  n u m b e r of 
d o m e s tic  ca lls  an d  th e  n u m b e r of c o n n e c tio n s  in th e  im m e d ia te ly  
p re c e d in g  y e a r, shall in c re a s e

(a) fo r e a c h  of th e  y e a rs  1 9 9 8  a n d  1 9 9 9 , by not less  th an  2 5 %  

(Inc lu d in g  in f la t io n );
(b) fo r th e  y e a r  2 0 0 0 , by not less  th an  2 0 %  (In c lu d in g  in f la t io n ) ;
(c) fo r e a c h  of th e  y e a rs  2 0 0 1  a n d  2 0 0 2  by not less  th an  1 5 %  

(Inc lu d in g  inflation).

p ro v ided  t h a t :

(i) such ad jus tm ent shall h a v e  effect from  1 st Ja n u a ry  in the re levant 
y e a r ;

(ii) ..........
(i'i) ........
(iv)  

B y th e  M odification  of L ic en ce  P 3  d a te d  5th A u g us t 1 9 9 7  C onditions
2 0 .1  a n d  2 0 .2  of th e  L ic e n c e  w h ich  s tip u la te s  c rite ria  fo r a d ju s tm e n t in 

M a in  Tariff Ite m s  w e re  s u s p e n d e d  until 5th  A u g u s t 2 0 0 2 . By C la u s e  1 8 .3  

of th e  S h a re h o ld e r ’s A g re e m e n t w h ich  is m a d e  p art a n d  p a rc e l of th e  

L ic e n s e , a  d iffe re n t c r ite ria  w a s  in tro d u c e d  for a d ju s tm e n t in th e  ra te s  or 

a m o u n ts  c h a rg e d  fo r th e  M a in  Tariff ite m s  fo r e a c h  of th e  five  y e a rs  

c o m m e n c in g  from  1 st J a n u a ry  1 9 9 8 . It a ls o  p ro v id e s  th a t th e  M in is te r of 
P o sts , T e lec o m m u n ica tio n  an d  th e  M e d ia  (o r his su ccesso r) shall ap p ro ve  

a n  a d ju s tm e n t in th e  ra te s  o r a m o u n ts  c h a rg e d  for th e  M a in  Tariff Ite m s  

a s  p e r th e  p e rc e n ta g e  of in c re a s e  s p ec ifie d  fo r th e  e a c h  of th e  five  y e ars . 
C la u s e  1 8 .3  fu rth er p ro v id e s  th a t such  a d ju s tm e n t shall h a v e  e ffe c t from  

1 st J a n u a ry  in th e  re le v a n t y e a r. It is e v id e n t from  th e s e  p ro v is io n s  th a t
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th e  C o n d itio n s  2 0 .1  a n d  2 0 .2  o f th e  l ic e n c e  is s u s p e n d e d  o n ly  fo r f ive  

years  an d  th e  o p e ra to r w a s  g iven  a n  opportun ity  to  p ro p o se  a n y  ad jus tm ent 
w ithout lim itation in tariff w ith in  th a t five y e ars . E v e n  if th e  o p e ra to r p roposes  

a d ju s tm e n ts  w ith o u t lim ita tio n  a t  a n y  tim e  w ith in  th e  sa id  fiv e  y e a r  p e rio d  

th e  M in is te r  sh a ll a p p ro v e  a n  a d ju s tm e n t s u b je c t to  th e  lim ita tio n  s e t o u t 
of e a c h  y e a r  in C la u s e  1 8 .3  o f th e  S h a re  h o ld e r’s A g re e m e n t. A ccord ing ly , 
th e  M in is te r ’s a p p ro v a l in ta r iff a d ju s tm e n ts  a r e  re la te d  to  th e  re le v a n t  

ye a rs  an d  such ad ju s tm e n t shall h a v e  e ffec t from  1 st J a n u a ry  in th e  re levan t 
y e a r. T h e re fo re , a n y  tariff a d ju s tm e n t fo r th e  y e a r  2 0 0 2  sh o u ld  h a v e  b e e n  

e ffe c te d  fro m  1 st J a n u a ry  2 0 0 2 .  A s  th e  p u b lic  h a s  to  b e  g iv e n  p rio r n o tice  

on ta riff a d ju s tm e n t it c a n n o t b e  e ffe c te d  fro m  a  re tro s p e c tiv e  d a te  a n d  it 
h a s  to  b e  e ffe c te d  fro m  a  p ro s p e c tiv e  d a te  h e n c e  a n y  p ro p o s a l fo r a  ta riff 
a d ju s tm e n t fo r  th e  y e a r  2 0 0 2  s h o u ld  h a v e  b e e n  m a d e  b e fo re  th e  1 st o f 
Jan u ary , 2 0 0 2  a n d  a p p ro v e d . T h e  position  of th e  4 th  re s p o n d e n t is th a t h e  

m a d e  a  p ro p o sa l fo r tariff in c re a s e  fo r th e  y e a r  2 0 0 2  on 31 st of J u ly  2 0 0 2 .  

A  c o p y  of th is  p ro p o s a l is no t a n n e x e d  to  th e  4 th  R e s p o n d e n t’s a ffid a v it  

but th e  C o u n s e l a d m itte d  th a t th e  p ro p o s a l c o n ta in s  a  ta riff a d ju s tm e n t  

w h ich  is not in te rm s  of th e  C o n d itio n  2 0 .1  o f th e  L ic e n c e . H e  s u b m itte d  

th a t th e  4 th  R e s p o n d e n t is e n tit le d  to  p ro p o s e  a n y  a d ju s tm e n t w ith o u t  

lim ita tion  b e fo re  5 th  A u g u s t, 2 0 0 2 .  T h e  a p p ro v a l fo r ta riff a d ju s tm e n t w a s  

g ran ted  b y  th e  1 st R e s p o n d e n t b a s e d  on tw o  le tters  o f th e  4 th  R e s p o n d e n t  

d a te d  31 st J u ly  2 0 0 2  a n d  2 7 th  J a n u a ry , 2 0 0 3  C o p ie s  o f th e s e  le tte rs  a re  

n e ith e r  a n n e x e d  to  th e  a ff id a v it  of th e  4 th  R e s p o n d e n t n o r to  th e  o th e r  

R e s p o n d e n ts . T h e re fo re , th e  C o u rt is n o t in a  pos ition  to  a s c e rta in  w h ich  

of th e s e  le tte rs  c o n ta in e d  th e  a c tu a l p ro p o s a l fo r a  ta riff re v is io n . It is 

sig n ifican t fo r th e  re a s o n  th a t no  u n lim ited  p ro p o sa l fo r tariff revis ion  cou ld  

b e  m a d e  a fte r  5 th  A u g u s t, 2 0 0 2 .  W h a te v e r  it m a y  b e  th e  a p p ro v a l o f th e  

Tariff revis ion  w a s  g ra n te d  by th e  1 st R e s p o n d e n t on 2 4 .0 7 .2 0 0 3  4 R 8  an d  

d ire c te d  to  im p le m e n t th is  re v is io n  a fte r  g iv in g  3 0  d a y s  n o tic e  to  its 

c u s to m e rs . A fte r g iv in g  3 0  d a y s  n o tic e  th is  rev is io n  c a m e  into  e ffe c t from  

1 st S e p te m b e r  2 0 0 3 .  T h e  a p p ro v a l le tte r of 4 R 8  h a s  a  ca p tio n  “F ifth  Tariff 

R e -b a la n c in g ” but it d o e s  not re fe r to  th e  year. T h e  R e s p o n d e n ts  su bm itted  

th a t th e  fifth ta r iff re -b a la n c in g  re fe rs  to  th e  ta riff rev is io n  p ro v id e d  fo r th e  

y e a r  2 0 0 2  in C la u s e  1 8 .3  of th e  S h a re h o ld e r ’s A g re e m e n t. If th a t position  

is c o rre c t th e n  th e  M in is te r  th e  2 n d  R e s p o n d e n t o r t h e ls t  R e s p o n d e n t  

c o u ld  n o t h a v e  a p p ro v e d  th is  ta riff a d ju s tm e n t a s  it c a n n o t c o m e  in to  

o p e ra tio n  on th e  1 st o f J a n u a ry  of th a t y e a r  (2 0 0 2 )  a s  p ro v id e d  b y  th e  1 st 

p ro v iso  to  C la u s e  1 8 .3  of th e  s a id  a g re e m e n t  a n d  on th e  o th e r  h a n d  it is
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v e ry  m u ch  a fte r th e  5 th  A u g u s t, 2 0 0 2 . B y th is tim e  th e  su sp e n s io n  on th e  
lic e n c e  C o n d itio n  2 0 .1  a n d  2 0 .2  h a s  b e e n  lifted a n d  it is in full fo rce . 
T h e re fo re , a n y  a d ju s tm e n t in ta riff a fte r  5 th  A u g u s t, 2 0 0 2  h as  to  b e  in 
a c c o rd a n c e  w ith  th e  L ic e n c e  C o n d itio n  2 0 .1  a n d  2 0 .2 . T h e s e  cond itions  
p ro v id e :

20 .1  T h e  o p e ra to r  sh a ll b e  e n title d  to  p ro p o s e  su ch  a d ju s tm e n ts  in 
tariffs a s  s e e n  in its c o m m e rc ia l ju d g m e n t su ited  best to  p ro m o te  
its o b je c ts  a n d  to  fu lfil th e  co n d itio n s  of its L ic e n c e . T h e s e  
a d ju s tm e n ts  in tariffs  shall b e  in a c c o rd a n c e  w ith  th e  fo llow ing  

c r i t e r ia :

(a) W ith  re s p e c t to  M a in  Tariff Ite m s  :

(i) th e  ra te  of a g g re g a te  in c re a s e  m a y  b e  e q u a l to  or less  th an  th e  
ra te  o f in fla tio n  less  tw o  (2 ) p e rc e n ta g e  po in ts  o v e r th e  period  
s in c e  th e  p re v io u s  a d ju s tm e n t in M a in  Tariff Ite m s  ;

(ii) th e  ra te  of a g g re g a te  in c re a s e  shall b e  d e te rm in e d  by ca lcu la ting  

th e  p e rc e n ta g e  in c rease  in total re ve n u e  from  the M ain  Tariff Item s  

w hich  w ou ld  resu lt from  th e  p ro p o se d  ad ju s tm e n ts  in tariff to an y  

item  th e re in  a s  sp ec ifie d  in (iii) b e lo w  on  th e  a s su m p tio n  th at the  

n u m b e rs  of s u b sc rib e rs  an d  th e  d o m e s tic  ca lls  an d  th e  re le v a n t  

co m p o s itio n  th e re o f (ca ll m ix ) a re  h e ld  c o n s ta n t ;

(iii) th e  o p e ra to r shall be en titled  to p ro po se  d ifferent ra tes  or am ounts  

fo r a n y  item  c o m p ris e d  in th e  m a in  Tariff Ite m s  p ro v id e d  th at the  

a g g re g a te  in c re a s e  d o e s  not e x c e e d  th e  in c re a s e  sp e c ifie d  in 

S u b -p a ra g ra p h  (i) a s  c a lc u la te d  in S u b -p a ra g ra p h s  (ii) an d  (iv) 
a n d  p ro v id e d  th a t n o  item  m a y  b e  in c re a s e d  b y  m o re  th an  th e  

ra te  of in flation  ;

(iv) th e  ra te  of in fla tio n  s p e c if ie d  in P a r a g ra p h  (i) sh a ll b e  th e  

p e rc e n ta g e  in c re a s e  in th e  leve l of C o lo m b o  C o s t of L iving Index  

b e tw e e n  th e  las t m o n th  of p u b lic a tio n  p rior to th e  d a te  of the  

p ro p o s e d  a d ju s tm e n t in M a in  Tariff Ite m s  a n d  th e  m o n th  of 
p ub lication  of e q u iv a le n t in te rva l of e la p s e d  tim e  prior to  th e  d a te  

of th e  p rev io u s  a d ju s tm e n ts  in M a in  Tariff Item s , p ro v id e d  th a t in 

th e  c a s e  of th e  first p ro p o s e d  a d ju s tm e n t, th e  d a te  on w h ich  this  

lic e n c e  e n te rs  in to  fo rc e  sh a ll b e  d e e m e d  to  b e  th e  d a te  of the  

p rev io u s  a d ju s tm e n t in M a in  Tariff Item s .

( b )  ...............

( c )  .............
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2 0 .2  If th e  ra te  of in fla tio n  h a s  b e e n  n e g a t iv e  fo r a n y  tw e lv e  m o n th s  

p erio d  fo llo w in g  a  c h a n g e  in M a in  Tariff Ite m s , th e  A u th o rity  m a y  

re q u ire  th e  o p e ra to r  to  p ro p o s e  c h a n g e s  in ta r iffs  s u c h  th a t th e  

ra te  of d e c r e a s e  in M a in  T ariff Ite m s  is e q u a l to  o r g r e a te r  th a n  

th e  ra te  o f d e fle c tio n  o v e r  a  p erio d  s in c e  th e  p re v io u s  a d ju s tm e n t  

in M a in  Tariff Ite m s .

2 0 .3  In th is C o n d itio n  -

“M a in  Tariff Ite m s ” m e a n  b u s in e s s  re n ta ls , d o m e s tic  re n ta ls  a n d  

ca ll c h a rg e s  e x c lu d in g  in te rn a tio n a l ca ll c lia rg e s .

T h e  C o u n s e l for th e  R e sp o n d en ts  su bm itted  th a t th e  ap p ro va l g ran ted  

b y  th e  1 st R e s p o n d e n t by 4 R 8  is not in co n fo rm ity  w ith  o r u n d e r C o n d itio n  

2 0 .1  o f th e  L ic e n c e  b u t it w a s  g ra n te d  in lieu  o f th e  ta r iff a d ju s tm e n t th e  

4th  R e s p o n d e n t is en titled  fo r th e  y e a r  2 0 0 2  during  w h ich  y e a r  th e  L ic en ce  

C o n d itio n  2 0 .1  w a s  s u s p e n d e d . T h e  4 th  R e s p o n d e n t ’s e n t it le m e n t fo r  

tariff a d ju s tm e n t w ith o u t lim ita tion  u n d e r th e  S h a re h o ld e r ’s A g re e m e n t is 

re s tr ic te d  fo r th e  fiv e  y e a rs  c o m m e n c in g  fro m  1 9 9 8 . If it h a s  n o t u tilised  

its e n t it le m e n t w ith in  th e  s t ip u la te d  p e r io d  it c a n n o t c la im  th e  s a id  

e n tit le m e n t a fte r th e  ex p ira tio n  o f th e  sa id  f iv e -y e a r  p erio d . F o r th e  re as o n  

th a t th e  s u s p e n s io n  of lic e n c e  co n d itio n s  a re  lifted  a fte r  th e  sa id  fiv e  

y e a rs  a n d  th e  L ic e n c e  C o n d itio n s  a r e  in fo rc e , th e y  im p o s e  lim ita tio n  on  

tariff a d ju s tm e n ts . T h e  u n lim ited  tariff a d ju s tm e n t fo r th e  y e a r  2 0 0 2  u n d e r  

C la u s e  1 8 .3  sh o u ld  h a v e  c o m e  into  e ffe c t from  th e  1 st J a n u a ry  o f th e  y e a r  

2 0 0 2  but in a n y  e v e n t, it c a n n o t c o m e  into  e ffe c t on 1 st S e p te m b e r , 2 0 0 3  

a s  it c o n tra v e n e s  C o n d itio n  2 0 .1  (th e  e c o n o m ic  c r ite r ia ) of th e  lic e n c e . 
A s p ro v id e d  b y  S e c tio n  1 7 (7 )  (k ) of th e  sa id  A c t, e c o n o m ic  c r ite r ia  is la id  

d o w n  in C o n d itio n  2 0 .1  a n d  2 0 .2  o f th e  l ic e n c e  in a c c o rd a n c e  w ith  th e  

C o m m is s io n  sh a ll a p p ro v e  tariff a d ju s tm e n ts  p ro p o s e d  b y  th e  o p e ra to r. 
T h e  a p p ro v a l fo r ta riff a d ju s tm e n t g ra n te d  to  th e  4 th  R e s p o n d e n t b y  th e  

1 st R e s p o n d e n t w ith th e  consultation  of th e  2n d  R e s p o n d e n t on 2 4 .0 7 .2 0 0 3  

4 R 8  c o n tra v e n e s  th e  e c o n o m ic  c r ite ria  la id  d o w n  in L ic e n c e  C o n d itio n  

2 0 .1 .  C o m p lia n c e  o f e c o n o m ic  c r ite ria  is a  m a n d a to ry  re q u ire m e n t in 

g ra n tin g  a p p ro v a l to  ta riff a d ju s tm e n ts . H e n c e  th e  a p p ro v a l g ra n te d  by  

4 R 8  is u n law fu l.

T h e  C o u n s e l fo r th e  R e s p o n d e n ts  in v ite d  th e  c o u rt to  ta k e  in to  

c o n s id e ra tio n  th e  e ffe c t of g ran tin g  re lie f to  th e  P e titio n e r by q u a s h in g  th e  

tariff in c re a s e  e ffe c te d  on 1st S e p te m b e r, 2 0 0 3 . O v e r  8 7 0 ,0 0 0  c u s to m e rs
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h a v e  paid  th e  revised tariff ra tes  to  th e  4th  R e sp o n d en t an d  4th R espondent 
h a s  p a id  ta x  to  th e  G o v e rn m e n t fro m  th e  a m o u n t c h a rg e d  from  th e  

c u s to m e rs  fro m  1st S e p te m b e r, 2 0 0 3  to  d a te  a n d  th is w ill h a v e  se rio us  

c o n s e q u e n c e s . T h e  co u rt a ls o  h as  to  ta k e  in to  c o n s id e ra tio n  th a t th e  
P etitio n er h a s  filed  th is ap p lica tio n  in O c to b e r 2 0 0 3  a n d  so u gh t an  interim  

o rd e r s tay in g  th e  im p le m e n ta tio n  of th e  in c re a s e d  tariff. In a  c o m p a ra b le  

s ituation  in a n  E n g lish  c a s e , Congreve v Home Office!3' th e  H o m e  O ffic e  

h a d  is s u e d  m a n y  th o u s a n d s  o f d e m a n d s  a n d  h a d  to u n d e r ta k e  a  big  

o p e ra tio n  to  re p a y  m o n e y  u n law fu lly  re c e iv e d . In th is c a s e , th e  in c re a s e  
in lic en ce  fe e s  to ok  e ffe c t on a  fixed  d a te  an d  it w a s  in no  w a y  unlaw fu l for 

a  lic e n c e -h o ld e r to  o b ta in  a  lic e n c e  d u rin g  th e  c u rre n c y  of th e ir  p rev io u s  

lic en ce  in o rd e r to  avo id  th e  sh arp  in c re a s e  in th e  lic en ce  fe e s  b e fo re  that 
d a te  a t a  lo w e r fe e . T h e  H o m e  O ffic e  h ad  no  p o w e r to  p re v e n t th is , but 
th e y  tried  to  e n fo rc e  a  po licy  of e x a c tin g  a  h ig h e r fe e  by reso rting  to  their 

p o w e r to  re v o k e  lic e n c e . Lord  D e n n in g  M R  sa id  ;

“B ut w h e n  th e  l ic e n s e e  h as  d o n e  no th ing  w ro n g  a t all, I d o  not th ink  

th e  M in is te r  ca n  law fu lly  re v o k e  th e  lic e n c e , a t a n y  ra te , not w ith o u t 
offering  him  his m o n e y  b a c k  a n d  not e v e n  th en  e x c e p t fo r goo d  c a u s e . 
If h e  sh o u ld  re v o k e  it w ith o u t g iv in g  re a s o n s , o r fo r no  g o o d  re a s o n s ,  
th e  co u rt c a n  se t a s id e  his re vo ca tio n  a n d  re s to re  th e  licen ce . It w ou ld  

b e  a  m is u s e  of p o w e r c o n fe rre d  on h im  b y  P a r lia m e n t ; a n d  th e s e  

courts h a v e  th e  a u th o rity -an d , I w ou ld  ad d , th e  d u ty -to  correct a  m isuse  

of p o w e r b y  a  M in is te r of h is d e p a rtm e n t, no  m a tte r  h ow  m uch  h e  m a y  

re s e n t it o r w a rn  us of th e  c o n s e q u e n c e s  if w e  do.".

F o r th e  re a s o n s  s ta te d  a b o v e  th is  C o u rt iss u e s  a  w rit o f ce rtio rari 
q u a s h in g  th e  a p p ro v a l of th e  1 st R e s p o n d e n t to  th e  4 th  R e s p o n d e n t to 

in c re a s e  ta riffs  by its le tte r o f 2 4 .0 7 .2 0 0 3  a n d  th e  C o u rt a llo w s  this  

a p p lic a tio n  w ith o u t cost.

IMAM, J. -  I a g re e .

Application allowed.


