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v
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C.A. 1074/2002 
SEPTEMBER 15,
NOVEMBER 24 AND 
DECEMBER 19, 2003

Local Authorities Elections Ordinance, sections 8, and 66(2), as amended 
by Act, No. 1 o f2002 -  Sections 82p(2) and 82q -  Remedy by way of election 
petition -  Does the amendment take away writ jurisdiction of the Court of 
Appeal? -  Misjoinder of parties -  Delay and acquiescence -  Qualified for elec­
tion? -  Constitution, Article 140 -  Necessary parties -  Does a statutory reme­
dy exclude ordinary remedy.

The petitioner sought a quo warranto declaring that the election of the 1 st 
respondent as a member of the Council null and void and further that the 1 st 
respondent was not qualified for election in terms of section 8(6) by reason of 
his not having ordinary residence in his electoral area.

The respondent contended that as the Amending Act, No. 1 of 2002, pro­
vided for the avoidance of election by way of an election petition and with the 
Returning Officer and the Party Secretary who are interested parties not been 
made parties, the application should be dismissed.

HELD

(i) Act No. 1 of 2002, provides for a new remedy of an election petition, but 
it does not exclude or take away the right of a citizen to invoke the writ 
jurisdiction of the Court of Appeal.

(ii) The Returning Officer and the Party Secretary need not be parties. 

Preliminary objection -  as to the maintainability of the application.

Cases referred to:

1. R v Martin- ( 1892) 1 QB39
2. Biman Chandra v Mukherjee -  AIR (1952) -  Cal. 79
3. Pyxgranite Estate Ltd. v Ministry of Housing and Local Government -  

(1960) AC 260
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S.L. Gunasekera with Chandimal de Mel for petitioner.
D.S. Wljesinghe, P.C., with Sanjeewa Jayawardena and Priyantha Fernando 

for 1st respondent.
Janak de Silva, State Counsel, for 2nd and 3rd respondents.

Cur.adv.vult
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W IJEYARATNE , J.

Th is  is an app lica tion presented by the petitioner seeking the 01 

gran t o f a mandate in the nature o f a w rit o f quo warranto declaring  
tha t the e lection o f the firs t respondent as a m ember o f the  
Co lom bo M unicipa l Council wh ich was declared by the second  
respondent by gaze tte  notifica tion marked P3, is null and void and  
of no force o r e ffect in law and /o r tha t the firs t respondent is not a 
m em ber o f the Co lom bo M unic ipa l Council and fo r in terim  relief as  
prayed in the petition. The app lica tion was made on the basis that 
the pe titione r is a vo te r reg istered in the e lectora l registers o f the  
Co lom bo D is tric t and ord inarily  resident in the Co lom bo Municipal 10 

area at the time o f the e lection o f mem bers o f Co lom bo Municipal 
Council and a cand ida te  fo r e lection as a m em ber o f the Colombo  
M unic ipa l Council; and the firs t respondent who was e lected as a 
m em ber o f Co lom bo M unicipa l Council a t the e lection held on 20th  
May 2002 and curren tly  function ing as the Deputy M ayor o f 
Colom bo. The pe titione r seek the g ran t o f a mandate of w rit o f quo 
warranto on the prem ise that the firs t respondent was not qualified  
fo r e lection to the Co lom bo M unicipa l Council in te rm s o f section 8 
(6) o f the Local Au tho rities E lections O rd inance as amended, by  
reason of his not having been ord inarily  resident in the e lectora l 20 

area o f Co lom bo M unicipa l Council on the re levant date.
The firs t respondent filing s ta tem ent of ob jection refuted the 

c la im  o f the pe titioner tha t he is not a vo te r registered in the e lec­
tora l reg isters o f Co lom bo Municipa l Area and that he is not ord i­
narily  res ident in such area. He fu rther raised objections to the peti­
tion on the ground tha t s ince the Local Authorities E lections  
O rd inance as am ended by Act No. 1 o f 2002 by section 82p(2) pro­
v ided fo r the avo idance o f e lection o f a candidate by way o f elec-
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tion petition and tha t the pe titioner has invoked the ju risd ic tion  o f 
the P rovincia l H igh C ou rt Ho lden in Co lom bo in te rm s o f section  
82q o f the  sa id O rd inance , the  pe titione r is no t en titled to  m ain ta in  
th is app lica tion fo r d iscre tiona ry rem edy g ran ted by th is  court. A lso  
ra ised ob jection on the  g round tha t the  re tu rn ing o ffice r and the  
party secre ta ry w ho  are in terested parties w e re  not m ade party  

. respondents to th is  app lica tion . And the  de lay on the pa rt o f the  
petitioner in p resenting th is  app lica tion .

A t the hearing o f the  app lica tion  the parties urged tha t the sev ­
era l ob jections ra ised by the  firs t responden t t ie  taken up and  
decided as pre lim inary ob jec tions and m ade subm iss ions both o ra l­
ly and in w riting . Such a rgum en t and subm iss ions we re  made  
before Ms Sh iranee T ilakawardane , J. (P /CA) as she then was, and  
m yself s itting toge the r and cons is ting  a  d iv is iona l bench. H owever 
the e levation o f Jus tice  T ilakaw ardane to the  Suprem e Court, 
before the parties cou ld tende r th e ir w ritten  subm iss ions, avo ided a  
decision being given by the pane l o f judges  who heard the a rgu ­
ments. The parties then agreed tha t the dec is ion shou ld  be m ade  
by me a lone as a s ing le judge  who heard the a rgum en ts , as th is  is 
a w rit app lica tion only. A cco rd ing ly  I p roceeded to dec ide  the m at­
te r  o f pre lim inary ob jec tions as se t ou t below.

ELECTION  PETIT ION  PR ESENTED  TO  THE  H IG H  C O U R T  O F  
CO LO M BO .

The  firs t re sponden t con tends  th a t the  Loca l A u tho ritie s  
Elections O rd inance as am ended by Act, No. 1 o f 2002 has by sec­
tion 82p(2) p rov ided fo r the  avo idance o f an e lec tion  o f a cand ida te , 
which prov is ions the pe titione r has invoked in p roceed ings before  
the H igh C ou rt H o lden in C o lom bo in case No. HCD /1 /2002 cha l­
lenging the e lec tion  o f the firs t responden t and seek ing  the sam e  
re lie f as sough t in these p roceed ings. The  firs t responden t urge  
tha t when the re  is s ta tu to ry  rem edy prov ided , d iscre tiona ry  rem edy  
by way o f w rits  w ill no t be g ran ted  and tha t the  tw o cases m ay pro ­
duce con flic ting dec is ions, w h ich  shou ld  be avo ided . In o the r wo rds  
the firs t responden t a rgues tha t ava ilab ility  o f an a lte rna tive  rem e­
dy shou ld exc lude d iscre tiona ry  rem edy o f a w rit g ran ted by th is  
court. The parties concede tha t the p rov is ions o f Act, No. 1 o f 2002  
does no t exc lude o the r rem ed ies and spec ia lly  the  rem edy by way
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o f w rit g ranted by th is  cou rt in te rm s o f artic le 140 o f the  
Constitu tion ex isting a t the tim e o f enactm ent o f amending Act, No.
1 o f 2002 wh ich was certified on 13.03.2002.

The firs t respondent a lso argued that “by the tim e the petitioner 
presented his app lica tion i.e.; 18.06.2002, the legisla ture had 70 
a lready vested the powers o f review ing the va lid ity o f any such  
election, in the H igh Court, in o rde r to achieve the objective o f c ir­
cum scrib ing and regulating the situa tion in which local e lections are  
cha llenged. A s such, the pe titioner could not have circumvented  
the lim ita tions im posed by the am endm ent Act; by invoking Article  
140 o f the Constitu tion and as such the present application is m is­
conceived.

The learned counse l fo r the firs t respondent, however, does not 
re fer th is court to  any such lim ita tions imposed by any provisions of 
Act, No. 1 o f 2002. P rovis ions fo r some specific sta tu tory remedy so 
canno t be considered as a lim ita tion o f o ther remedies, provided by  
law, espec ia lly  in the absence o f any specific provis ions excluding  
such remedies. In any event, the learned counsel fo r the firs t 
respondent has not referred th is court to any authority affirm ing  
such a proposition to the e ffect tha t one provision fo r a s ta tu tory  
remedy am ounts to an exc lus ion o f o ther remedies availab le in law. 
However, he refers th is court to the theses o f J.A .L. COORAY on 
‘CO NST ITUT IO NAL AND ADM IN ISTRATIVE  LAW OF SRI LANKA’ 
at pages 426 and 427 wh ich states.

“ .... court will not grant these writs where an alternative equally 90
conven ien t rem edy is ava ilab le .”

Quoting the tw o cases o f R v  Martin^) and Biman Chandra v 
Mukherjed2) referred to by J .A .L .C ooray in his theses, the counsel 
subm its tha t “ no w rit o f quo warranto can be sought when there is 
prov is ions fo r an e lec tion petition. “Th is s ta tem ent however, is not 
supported by any re fe rence to any decision to such e ffect in the  
loca l ju risp rudence o f w rit ju risd ic tion .

R e fe rence  to  Eng lish  ju risp ru den ce  on the  sub je c t thus  
becom es re levant, fo r even J .A .L .C ooray has relied on the English  
case law  fo r h is s ta tem en t on the sub ject. More recent decisions o f 100 

English cou rts  hold o therw ise . As referred to by P ro fessor W ADE in 
“A D M IN IS TR A T IV E  LAW ” (E igh th  Ed ition  page  697) Lord
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SIM ONDS in Pyx Granite Estate Ltd. v  Ministry of Housing and 
Local Government3) dea ling w ith the question ‘does a s ta tu to ry  
remedy exc lude ord inary rem edies? Said;

“ It is a princ ip le not by any means to be wh ittled down tha t the  
sub jects recourse to Her M a jesty ’s Courts  fo r de te rm ina tion  o f 
his rights is not to  be exc luded excep t by c lea r words. Tha t
is ...............a fundam enta l rule from  wh ich  I w ou ld  no t fo r my
part, sanction any departu re . It m ust be asked, then , w ha t is no  
there in the ac t o f 1947, wh ich bars such recourse. The  
answer is tha t there is noth ing excep t the fac t tha t the A c t p ro ­
v ides him  w ith  ano the r remedy. Is it, then, an a lte rna tive  o r an  
exclusive rem edy? There is noth ing in the A c t to  sugges t tha t 
while a new remedy, perhaps cheap and exped itious is g iven, 
the o ld and as we like to ca ll it, the ina lienab le  rem edy o f Her 
M ajesty ’s sub ject to seek redress in her cou rts  is taken away.”

The situa tion w ith regard to the p rov is ions o f Act, No. 1 o f 2002  
is no different. It p rov ides fo r a new rem edy o f an e lec tion  petition , 
but does not exc lude o r take aw ay the righ t o f a c itizen  to invoke 120  

the w rit ju risd ic tion o f th is court.
Accordingly, in my op in ion the ex is tence o f p rov is ions fo r an  

election petition to be presen ted to  the prov inc ia l H igh Court nor the  
fact tha t such a petition is a lready presented, does no t exc lude the  
writ ju risd ic tion o f th is cou rt invoked in an app lica tion  fo r a  w rit o f 
quo warranto; no r does it a ffec t the m a in ta inab ility  o f such an app li­
cation.

The e fficacy o f the a lte rna tive  s ta tu to ry rem edy prov ided by the  
Act, No. 1 o f 2002 is in serious doub t by reason o f the fact tha t the  
election petition p resented to the P rovin ic ia l H igh Court, has not 130 
reached any fina lity  even a fte r a period o f nearly tw o years.
NON-JOINDER OF PARTIES

The Re tunring O ffice r not be ing made a party is re ferred to as a 
ground tha t a ffec t m a in ta inab ility  o f the app lica tion  o f the petitioner.
In te rm s o f P3 the au tho rity  tha t made the dec la ra tion in te rm s o f 
section 66(2) o f the Local Au tho rities E lections O rd inance , is m ade  
party respondent. The firs t de fendan t functions as the Deputy  
M ayor o f C o lom bo by reason o f h is e lection and nom ination



declared in te rm s o f section 66(2) and it is sufficient to make the 
authority who made such declaration, a party respondent. The firs t no  
respondent however does not re fer to  any provisions requring that 
the Return ing O ffice r who acted under the authority o f the Election  
Comm issioner, being made a party respondent.

W ith regard to the party secretary, the firs t contends that he is 
an in terested party tha t shou ld have been made a party respon­
dent. However, he does not take up the postition tha t he is an 
affected party. There  is no requ irem ent o f law, the firs t respondent 
refers th is cou rt to, tha t every party like ly to be interested in the  
resu lt o f a case be made party to the same. Accord ing to the  
schem e of the Local Au tho rities E lections O rd inance as amended, 150 
the party secre ta ry com es in to the scene only in the event o f the  
Election Com m iss ioner calling upon him to act in term s of the pro­
v is ions o f law and not in the m anner o f determ ination o f the va lid i­
ty  o f an e lection . The firs t respondent has not estab lished any  
requ irem ent o f the two parties referred to in h is ob jections being  
essentia l partied in the dete rm ina tion o f the p resen t application.
THE DELAY AND ACQUIESENCE

The pe titione r on ly cha llenges the e lection and nom ination as 
Deputy M ayor o f the  firs t respondent in the  yea r 2002. Accord ing ly  
any e lection o r nom ination p rio r is irre levant and immateria l to  the 160 
presen t app lica tion . The fac t o f the firs t respondent having been a 
m em ber o f Co lom bo M unic ipa l Council p rio r to  2002 election is 
im m ateria l because the d isqua lifica tion based on residence can  
occu r even subsequen t to such e lection but a t the time materia l to  
the e lection cha llenged. However the pe titioner has specifica lly  
pleaded tha t he becam e aware o f such d isqua lifica tions o f the firs t 
respondent on ly a fte r the decla ra tion o f the results o f the re levant 
genera l e lection and the app lica tion is presented w ith in one month  
of the e lection .There is no de lay tha t can a ffect the mainta inability  
of the app lica tion . 170

For the reasons g iven above, the three pre lim inary objections  
ra ised by the firs t respondent are ove r ruled. And order is made that 
the app lica tion be proceeded w ith  on the substantia l matter pre­
sented fo r de term ination .
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The firs t respondent to  pay the pe titione r costs o f th is  inqu iry  a t 
Rs. 5 ,000/-

P re lim inary ob jection overru led ; m a tte r se t down fo r argum ent.


