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JUNE 8, 2004

Civil Procedure Code, section 75(d) -  No denial of an averment -  Is it an 
admission? -  Non admission of the averment -  Does it amount to a specific 
denial?

Held:

(i) In terms of section 75(d) where a defendant does not deny an averment 
in the plaint he must be deemed to have admitted that averment.

Per Wimalachandra, J.,

“Each allegation of fact, which has been admitted by the respondent, has 
been expressly and specifically dealt with by him. In my view it is only in 
instances where the facts alleged by the plaintiff are not specifically dealt 
with either by an express denial or by a specific statement of non admis­
sion that they will be taken as admitted.”

(ii) A general denial of an averment of the opponent or a general statement 
of non admission of such delegation does not amount to a specific 
denial, but a distinct and specific statement of non admission of the aver­
ment of the opponent, amounts to specific denial.

(iii) There must be a specific denial or a definite refusal to admit. It must be 
unambiguous and not evasive.

APPLICATION for leave to appeal from the order of the District Court of 
Pugoda.
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C a s e  referred to:

1. Fernando v Samarasekera — 49 NLR 285 (distinguished)

Aravinda R.I. Athurupana for plaintiff-petitioner.
R.K.S. Sureschandra for defendant-respondent.

Note by Editor: The Supreme Court in SC Spl/LA.refused special leave to 
appeal to the Supreme Court.

Cur.adv.vult

August 04, 2004 

W IM A LA C H A N D R A , J.
Th is  is a leave to appeal app lica tion aga inst the o rde r o f the oi 

D istric t Judge o f Pugoda dated 23.10.2003.
The p la in tiff-pe titioner (here ina fte r referred to as the petitioner) 

ins titu ted action in the D is tric t C ourt o f Pugoda aga inst the defen­
dan t-respondent (here ina fte r referred to as the respondent) inter 
alia fo r a dec lara tion o f title to  the portions o f land described in the  
3rd, 4th and 5th schedu les to the pla int. The portions o f land 
described in the 3rd, 4 th and 5th schedu les were parts o f the land  
described in the 2nd schedu le to the plaint. The p la in tiff has also  
sought a decla ra tion tha t the respondent was not entitled to a right 10  

of way ove r the said lands described in the 3rd, 4th and 5th sched­
ules to the plaint.

The respondent in h is answer se t up a cla im  in reconvention  
seeking a decla ra tion o f title  to  the right o f w ay in respect o f the  
lands described in the 3rd, 4 th and 5th schedules to the plaint.

The facts re levant to  th is  app lica tion are, brie fly as fo llows:
W hen the case was taken up fo r tria l on 14.11.2002 the peti­

tione r moved court to en te r judgm ent as prayed fo r in the p la in t for 
the reason that the paragraph 21 o f the p la in t had not been  
express ly  den ied by the respondent in his answer. In respect o f th is 20 

app lica tion , a fte r hearing both parties, the learned Judge made  
orde r on 22 .4 .2003 tha t the said question wou ld be decided a t the  
end o f the tria l.
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The case was again taken up fo r fu rthe r tria l on 23 .10 .2003 and  
on tha t day a fte r the adm iss ions we re  recorded the  pe titione r’s  
counsel subm itted to Court tha t the  responden t had not exp ress ly  
denied the ave rm en ts in paragraphs 2 ,3 ,4 ,5 ,6 ,7 ,8 .9 ,10 ,15 ,16 ,17  
and 18, and m ove Court tha t by  opera tion o f law  the responden t be  
declared as deem ed to have adm itted the sa id  averm ents . The  
lea rned Judge  a fte r hea ring  bo th  pa rtie s  m ade o rd e r on
23.10.2003, tha t the answ er o f the  responden t com p lied  w ith  the  
provisions o f section 75(d) o f the  C iv il P rocedure Code. It is aga ins t 
this o rde r tha t the pe titione r has m ade th is  app lica tion  fo r leave o f 
appeal.

In te rm s o f section 75(d), w he re  a de fendan t does no t deny an  
averm ent in the p la in t he m us t be deem ed to  have adm itted  tha t 
averment.

Upon an exam ina tion o f the answ e r o f the  responden t it appears  
that the respondent has answered a ll the ave rm en ts  in the pa ra ­
graphs o f the p la in t. The  responden t has adm itted paragraph 1 o f 
the p la in t partly and den ied tha t a cause o f action has been  
accrued to the petitioner. He has adm itted  pa rag raphs 2 ,3 ,5  and 6 
of the p la int. He has answered pa ragraphs 4 and 7 o f the  p la in t and  
denied the position taken by the petitioner. The responden t has  
denied the averm ents in pa rag raphs 9 ,11 ,12 ,13 ,14 and 19 o f the  
plaint and se t out the position taken by him . He has answered pa ra ­
graphs 10 and 15 re jecting the pos ition taken by  the petitioner. He  
adm its the averm ents in pa rag raphs 16 and 17, bu t s ta tes tha t even  
prior to the institu tion o f case No. 1104/L he had acqu ired  a se rv i­
tude ove r the land dep ic ted as lo t E in p lan No. 810. He has adm it­
ted the paragraph 18 o f the p la in t partly, bu t den ied tha t he 
obta ined the leave and licence o f the pe titione r to use the righ t o f 
way ove r the land re fe rred to  in the sa id pa ragraph . He had den ied  
the averm ents in pa rag raphs 19,20 and 21 o f the p la in t and s ta ted  
his pos ition w ith  regard to the  sa id  averm ents .

Each a llega tion o f fact, w h ich  has not been adm itted by the  
respondent, has been exp ress ly  and spec ifica lly  dea lt w ith by him . 
In my v iew  it is on ly  in ins tances whe re  the facts a lleged by the  
p la in tiff are not spec ifica lly  dea lt w ith  e ithe r by an express den ia l o r 
by a spec ific  s ta tem en t o f non adm iss ion  tha t they w ill be taken as
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adm itted. The respondent has answered all the  averments in the  
plaint.

Section 75(d) o f the C iv il P rocedure Code requires a  defendant 
to  adm it o r deny the severa l averm ents in the plaint. Th is provision  
is s im ila r to  the o rde r 18, rule 13 o f the Rules o f the Supreme Court 
o f Eng land re la ting to the  ru les of p leadings. It provides tha t facts  
averred in the p la in t if no t traversed is deem ed to be adm itted, and  
tha t traverse may be made e ither by denia l or by a d istinct sta te ­
ment o f non adm ission.

A  traverse is the express contrad ic tion o f an allegation of fact in 70 

an opponent’s p leadings; it is genera lly a contrad iction of the very  
te rm s o f a llegation, (vide - O dge r’s Princip les o f P leadings and 
Practice 19th edition a t page 128).

In Fernando v  Samarasekera^ our Supreme Court held that 
where a defendant does not deny an averm ent in the plaint, he 
must be deem ed to have adm itted that averment. However, the 
Supreme Court has not considered the position where an allegation  
of fact made by a party in h is p leading is traversed by the opposite  
party by a d is tinc t and spec ific  s ta tem en t o f non-adm ission.

A  genera l den ia l o f an averm ent o f the opponent o r a genera l so 
sta tem en t o f non-adm ission o f such a llegation does not am ount to  
a spec ific  denia l. But a d is tinct and spec ific  s ta tem ent o f non adm is­
s ion o f an ave rm en t o f the opponent, in m y view, am ounts to a spe­
c ific  denia l. There m ust be a spec ific  denia l o r a defin ite refusal to  
adm it. It m ust be unam biguous and not evasive.

In the ins tan t case the respondent has answered all the ave r­
m ents in the p la int. The learned Counsel fo r the petitioner s trenu­
ously con tended in h is w ritten subm iss ions tha t the respondent has  
not spec ifica lly  den ied the paragraph 21 o f the plaint; hence the  
petitioner is entitled to judgm en t in h is favour. The respondent in 90 

replying to the averm ents in paragraph 21 o f the p la in t has stated  
in paragraph 17 o f the answer as fo llows:

“21 02S> e3q202s5 S 85  25)g

O080Q 6^025)0 25̂ 28 q )0 2800 83 .”
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The question is, does the a fo resa id  s ta tem en t am oun t to a  
denia l as con tem pla ted by section 75(d) o f the C iv il P rocedure  
Code? Th is m a tte r has to  be dete rm ined in the ligh t o f the above  
discussions. In m y v iew  the a foresa id s ta tem en t in pa rag raph 17 o f  
the answer is a spec ific  and prec ise con trad ic tion  o f a  s ta tem en t o f 
facts in paragraph 21 o f the p la int. It is a lso a  d is tinc t and de fin ite  100 
non adm ission o f ave rm en ts  in paragraph 21 o f the  p la in t. In my  
opin ion th is am ounts to  a  den ia l w ith in  the  m eaning o f sec tion  75(d) 
o f the C ivil P rocedure Code.

In the c ircum stances it is m y cons idered v iew  tha t the  learned  
District Judge has m ade the  co rrec t o rde r tha t the  responden t had  
com plied w ith the  p rov is ions o f section 75(d) o f the  C iv il P rocedure  
Code.

For these reasons th is  Court sees no cause to  in te rfe re  w ith the  
order o f the learned D is tric t Judge  da ted  24 .3 .2003 . Accord ing ly, 
the app lica tion fo r leave to appea l is re fused w ith  cos ts  fixed a t no
Rs. 5,250/-

Application dismissed.


