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AIRPORT AND AVIATION SERVICES (SRI LANKA) LIMITED 
VS. BUILDMART LANKA (PVT.) LIMITED

SUPREME COURT
DR. SHIRANI BANDARANAYAKE, J . ,
RATNAYAKE, J .  AND 
EKANAYAKE, J .
S. C. (HC) L.A. NO. 4 / 2 0 0 9
H. C. APPLICATION NOS. HC/ARB 9 9 8 / 2 0 0 6  &  1 2 4 9 / 2 0 0 7  
(Consolidated in  term s of Section 3 5  of the Arbitration Act)
MARCH 2 3 rd, 2 0 1 0

A rb itra tio n  A c t -  S ectio n  3 1  -  A p p lic a tio n  f o r  f ilin g  a n d  en fo rce­
m e n t o f  a w a rd  -  S ectio n  3 2  -  A p p lic a tio n  f o r  s e ttin g  a s id e  a n  
a rb itr a l a w a rd  -  O a th s  a n d  A ffirm a tio n  O rd in a n c e  -  S ection  1 2 (2 ) 
p ro v is o  -  Q u es tio n  o f  le g a l v a lid ity  o f  a n  a ff id a v it  -  A ffid a v it sw o rn  
b efo re  th e  d e p o n e n t’s  o w n  A tto rn e y  -  S u p re m e  C o u rt R u le s  6  -  C iv il 
P ro c e d u re  C o d e  - S ectio n  4 3 7 - N o ta rie s  o rd in a n c e  S ec tio n  3 1 , S ection  3 2 , 
S ectio n  3 3 .

This is an  application for leave to appeal from a  judgm ent of the High 
C ourt (Colombo). When the application came u p  for support before the 
Suprem e Court, the R espondent took u p  a prelim inary objection on the 
ground th a t the affidavit filed by the Petitioner is not in accordance with 
the proviso to Section 12(2) of the O aths and Affirmations Ordinance 
and therefore the said affidavit h as no validity as it is defective.

The prelim inary objection was raised on the basis th at when the 
dispute between the parties was referred to arbitration, M. R. Attomey- 
at-Law and A ssistant Legal Officer of the Petitioner was present at 
the arbitral hearing as an  employee an d  Attomey-at-Law. When the 
m atter proceeded to the High Court the said MR had been the instruct­
ing Attomey-at-Law of the Petitioner. Later when the Petitioner pre­
ferred a  leave to appeal application to the Suprem e Court against the 
judgm ent of the High Court, the Com missioner for O aths who had ad ­
m inistered the affirmation in the affidavit, filed together with the peti­
tion in the Suprem e Court, was the very sam e MR.

Held

(1) Although there is provision contained in the Notaries Ordinance 
granting relief when there is failure by the Notary to observe the
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Rules in  th e  Notaries O rdinance, a  sim ilar interpretation  cannot be 
given to th e  proviso to Section 12(2) of th e O aths an d  Affirmations 

O rdinance, in  th e absence of su ch  provision to th a t effect.

The Notaries O rdinance deals w ith th e  law relating to Notaries, 

w hereas th e O aths an d  Affirmations O rdinance relates to oaths 

an d  affirm ations in judicial proceedings an d  o th er m atters.

(2) Rule 6  of the Suprem e C ourt R ules, 1 9 9 0  an d  Section 12(2) of the 

O aths an d  Affirmations O rdinance are  clearly different. W hilst Rule 

6  provides for a n  A ttom ey-at-Law to file a n  affidavit in  support 

of the allegations referred to in  th e Petition, Section 12(2) of the 

O aths an d  Affirmations O rdinance deals w ith th e adm inistering 

of any oath  or affirm ation or taking of an y  affidavit. In su ch  

circum stances, even in a  situation  w here a n  affidavit of an  

Instructing Attom ey-at-Law is to be filed in su p p o rt of a n  application 

for special leave to appeal, su ch  an  affidavit would have to be 

m ade strictly in  term s of the provisions contained in the O aths an d  

Affirmations O rdinance.

(3) The proviso to Section 12(2) of th e  O aths a n d  Affirmation 

O rdinance h as restricted th e power of the Com m issioner for O aths 

to adm inister any oath or affirm ation or take any affidavit for the 

purpose of any legal proceedings or m atter in w hich he is the 

Attomey-at-Law to any of the parties or in w hich he is otherw ise 

interested.

Per Dr. Shirani B andaranayake, J . ,  -

" . . .  It is ap p aren t th a t the said MR, being the A ssistant Legal 

Officer of the petitioner Com pany an d  th e  Attomey-at-Law 

for the petitioner a t th e arbitration  proceedings an d  in the 

High C ourt, is a  person, who h a s  an  in terest in the leave to 

appeal application before the Suprem e C ourt. Accordingly the 

affidavit filed along with the petition is not in com pliance w ith the 

proviso to Section 12(2) of the O aths an d  Affirmation O rdinance. 

In the circum stances. . . the affidavit filed by the petitioner h a s  to 

be rejected.”

Cases referred to:

1. K a n a g a s a b a i v. K iru p a m o o rth i -  (1 9 5 9 ) 5 2  N.L.R. 5 4

2 . B e rry  (H e rb o rt) A s s o c ia te s  vs. I.R .C . - 1 WLR 1 4 3 7
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3 . P rio r vs C ity  O ffic e s  C o. 10  QJ3D 5 0 4

4. J a y a th ila k e  a n d  a n o th e r v. K a le e l a n d  o th e r s - (1994) 1 Sri L.R. 3 1 9

5 . P a k ir  M o h id e e n  v. M o h a m a d u  C a s im  -  (1 9 0 0 ) 4  N.L.R. 2 9 9

6 . C a d e r S a ib u  vs. S a y a d u  B eeB ee

AN APPLICATION for leave to appeal to the Suprem e Court from a 

judgm ent of the High C ourt, Colombo.

G a m in i M a ra p a n a , P .C ., w ith N a v in  M a ra p a n a  for the Respondent- 

Petitioner-Petitioner

N ih a l F e rn a n d o , P .C . with R u c h ira  A n th o n is  for the Claimant- 

Respondent-R espondent

C u r.a d v .v u lt

August 4th 2010
DR. SH IR AN I A . BAND AR AN AYAK E , J.

This is an application for leave to appeal from the 
judgment of the High Court of the Western Province (sitting 
in Colombo) (hereinafter referred to as the High Court) dated 
23.01.2009. By that judgment the High Court had made 
order dismissing the respondent-petitioner-petitioner’s (here­
inafter referred to as the petitioner) application preferred 
under section 32 of the Arbitration Act, No. 11 of 1995 and had 
allowed the claimant-respondent-respondent’s (hereinafter 
referred to as the respondent) application, to execute the 
Arbitral Award in terms of section 31 of the Arbitration Act.

Being aggrieved by the said judgment of the High Court, 
the petitioner came before this court seeking leave to appeal.

When this matter came up for support for leave to 
appeal, learned President’s Counsel for the respondent took 
up a preliminary objection on the basis that the affidavit 
filed by the petitioner dated 10.02.2009 is not in terms with 
the proviso to section 12(2) of the Oaths and affirmations 
Ordinance and therefore the said affidavit has no legal validity
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as it is bad in law. Accordingly, both learned President’s 
Counsel for the petitioner and the respondent were heard on 
the preliminary objection raised by the learned President’s 
Counsel for the respondent.

The facts of this application for leave to appeal, as 
submitted by the petitioner, albeit brief are as follows:

On 04.09.2009 the respondent had initiated Arbitration 
proceedings against the petitioner, claiming inter alia damages 
for breach of contract. The Arbitration Tribunal had 
pronounced its Award in favour of the respondent on
31.05.2006, The petitioner thereafter had filed an application 
before the High Court on 08.02.2006, in terms of section 32 
of the Arbitration Act to have the aforesaid Award set aside. 
The respondent had also made an application on 05.07.2007, 
to execute the said Award, in terms of section 31 of the 
Arbitration Act.

Both applications were consolidated by the High Court on
24.09.2007, in terms of section 35 of the Arbitration Act and 
on 23.01.2009 the High Court had delivered its judgment, 
enforcing the Arbitration Award given in favour of the 
respondent and dismissing the petitioner’s application.

Referring to the preliminary objection raised, learned 
President’s Counsel for the respondent submitted that when 
the matter in dispute was referred to arbitration, Malpethi 
Ratnasinghe, Attomey-at-Law and Assistant Legal Officer of 
the petitioner, viz., Airport and Aviation Services, was present 
at the arbitral hearing as an employee and Attomey-at-Law. 
Thereafter when the matter proceeded to the High Court, the 
said Malpethi Ratnasinghe had been the instructing Attomey- 
at-Law of the petitioner. Later when the petitioner preferred 
an application to the Supreme Court against the judgment 
of the High Court seeking leave to appeal, the Commissioner
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for Oaths, who had admitted the affirmation in the purported 
affidavit, filed together with the petition in the Supreme Court 
was the said Malpethi Ratnasinghe.

The contention therefore by the learned President’s 
Counsel for the respondent was that the said affidavit filed 
before the Supreme Court is not in compliance with the 
proviso to section 12(2) of the Oaths and Affirmations 
Ordinance as Malpethi Ratnasinghe is the Attomey-at-Law or 
a person otherwise interested in the proceedings before the 
Supreme Court.

Oaths and Affirmations Ordinance, No. 9 of 1895, had 
come into being as an Ordinance to consolidate the law 
relating to Oaths and Affirmations injudicial proceedings and 
for other purposes. Section 12 of the said Ordinance deals 
with the Commissioner for Oaths and section 12(1) refers to 
the ministerial authority to appoint fit and proper persons 
from time to time as Commissioner for Oaths. The function 
of the Commissioner for Oaths and the restrictions are 
referred to in section 12(2) and in the proviso to the said 
section, which reads as follows:

“A Commissioner for Oaths appointed under this 

Ordinance may administer any oath or affirmation or take 
any affidavit for the purpose of any legal proceedings or 

otherwise in all cases in which a justice of the Peace is 
authorized by law so to do, and in all cases in which an 

oath, affirmation or affidavit is commonly administered 
or taken before a justice of the Peace; and any oath or 

affirmation or affidavit administered or taken by a 

Commissioner for Oaths shall in all legal proceedings and 

for all other purposes have the same effect as an oath, 
affirmation, or affidavit administered or taken before a
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justice o f the Peace; and all enactments relating to oaths, 
affirmations and affidavits administered or taken before 
a justice o f the Peace shall, with the necessary modifica­
tions, apply thereto:

Provided that a Commissioner for Oaths shall not exercise 
the powers given by this section in any proceeding 
or matter in which he is attomey-at-law to any of the 
parties, or in which he is otherwise interested. ”

Whilst the main section, referred to above, deals with 
the chief function of the Commissioner for Oaths, the proviso 
deals with instances, where a Commissioner for Oaths shall 
not be able to exercise the powers given in terms of section 
12(2) of the Oaths and Affirmation Ordinance.

The contention of the learned President’s Counsel for 
the petitioner was that since section 12 is only an enabling 
provision, the prohibition spelt out in the proviso to section 
12(2) would only apply to the Commissioner for Oaths and 
therefore the said prohibition cannot affect the legal validity 
of the affidavit filed by the petitioner. In support of his 
contention, learned President’s Counsel for the petitioner 
relied on the provisions contained in the Notaries Ordinance 
and section 437 of the Civil Procedure Code.

With regard to the Notaries Ordinance our attention 
was drawn to section 31 and 32 and the learned President’s 
Counsel for the petitioner submitted that section 32 of the 
Notaries Ordinance specifically states that the failure of a 
Notary to observe the Rules specified in section 31 of the 
Notaries Ordinance, shall not invalidate the instrument 
attested by such Notary.

The Notaries Ordinance deals with the law relating to 
Notaries, whereas the Oaths and Affirmations Ordinance,
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as stated earlier relates to Oaths and affirmations in judicial 
proceedings and other matters. The Notaries Ordinance does 
not deal with any such matter. Moreover, section 33 of the 
Notaries Ordinance has specifically stated that no instrument 
shall be deemed to be invalid by reason only of the failure 
of any matter of form. However, there is no such provision 
contained in the Oaths and affirmations Ordinance with 
regard to section 12(2), which states that an affidavit 
administered contrary to the provisions contained in the 
proviso to section 12(2) of the said Ordinance would never­
theless be valid. In such circumstances, although there is 
provision contained in the Notaries Ordinance granting relief 
when there is failure by the Notary to observe the Rules, 
a similar interpretation cannot be given to the proviso to 
section 12(2) of the Oaths and Affirmations Ordinance, in the 
absence of such provision to that effect.

Learned President’s Counsel for the petitioner submitted 
that the disability imposed upon a Commissioner for Oaths 
in terms of the proviso to section 12 of the Oaths and Affir­
mations Ordinance has been impliedly repealed and rendered 
nugatory regarding the affidavits filed in Court proceedings, 
by the introduction of section 437 of the Civil Procedure Code 
under the Amendment to the Code of Civil Procedure Act, 
No. 79 of 1988. This section reads as follows:

“Whenever any order has been made by any Court for the 

taking of evidence on affidavit, or whenever evidence on 

affidavit is required for production in any application or 

action of summary procedure, whether already instituted 

or about to be instituted, an affidavit or written statement 
of facts conforming to the provisions of section 181 may 

be sworn or affirmed to by the person professing to make
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the statement embodied in the affidavit before any Court 
or Justice o f the Peace or Commissioner for Oaths or in 
the case of an affidavit sworn or affirmed in a country 
outside Sri Lanka, before any person qualified to 
administer oath or affirmation according to the law of that 
country, and the fact that the affidamt bears on its face the 
name of the Court, the number of the action and the names 
of the parties shall be sufficient authority to such Court or 
Justice of the Peace, or Commissioner for Oaths or such 
person qualified to administer the oath or affirmation. ”

Section 437 of the Code of Civil Procedure Act deals with 
the evidence on affidavits. The provisions contained in section 
437 of the Code of Civil Procedure Act, clearly refers 
to the applicability of the provisions contained in section 
181 of the Code and in Kanagasabai v. Kirupamoorthf') the 
Court had held that when affidavits are filed in the course 
of civil prodeedings, it is the duty of the Judges, Justices 
of the Peace and proctors to see that the rules governing 
affidavits in sections 181,437 etc. of the Civil Procedure Code 
are complied with. It is in this background that an interpre­
tation has to be given to the words ‘such person qualified to 
administer the oath or affirmations’, stated in section 437 of 
the Code.

In the present application, the preliminary objections 
that were raised by the learned President’s Counsel for the 
respondent relates to the person, who had administered 
the affirmation in the affidavit filed in Court. Section 437 
on the other hand refers to a person, who had prepared the 
affidavit. In such circumstances, as rightly contended by the 
learned President’s Counsel for the respondent, the provisions 
contained in section 437 of the Code of Civil Procedure Act, 
has not made the provisions contained in the proviso to 
section 12(2) of the Oaths and Affirmations Act irrelevant.
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Learned President’s Counsel for the petitioner took up 
another ground in support of his position.

In this regard reference was made to the Supreme 
Court Rules 1990 with particular reference to Rule 6. It was 
contended that Rule 6 allows for the affidavit that should be 
filed along with the application for special leave to appeal to 
be sworn or affirmed to even by the instructing Attomey-at- 
Law or the petitioner himself. Accordingly learned President’s 
Counsel for the petitioner contended that in such circum­
stances, it is inconceivable that this Court would strike out 
an affidavit as invalid, which was sworn or affirmed to before 
a Commissioner for Oaths, who is otherwise interested in the 
proceeding or matter, in which such affidavit is filed.

Rule 6 of the Supreme Court Rules, 1990 refers to the 
filling of affidavits in support of allegations contained in an 
application filed before the Supreme Court. This Rule reads 
as follows:

“Where any such application contains allegations of fact 
which cannot be verified by reference to the judgment or 

order of the Court of Appeal in respect of which special 
leave to appeal is sought, the petitioner shall annex in 

support of such allegations an affidavit or other relevant 
document (including any relevant portion of the record of 
the Court of Appeal or of the original Court or tribunal). 
Such affidavit may be sworn to or affirmed by the 

petitioner, his instructing attomey-at-law, or his recognized 
agent, shall be confined to the statement of such facts. 
Every affidavit by a petitioner, his instructing attomey- 
at-law, or his recognized agent, shall be confined to the 

statement of such facts as the declarent is able of his own 

knowledge and observation to testify to: provided that
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statements o f such declarent’s belief may also be admit­
ted, if reasonable grounds for such belief be set forth in 
such affidavit.”

Rule 6 of the Supreme Court Rules 1990, deals with a 
situation where there is a need to file an affidavit in support of 
allegations of fact which cannot be verified by reference to the 
judgment or order of the Court of Appeal in respect of which 
special leave to appeal is sought. In such circumstances such 
an affidavit may be sworn to or affirmed by the petitioner, his 
instructing Attomey-at-Law, his recognized agent or by any 
other person having personal knowledge of such acts. Rule 6 
of Supreme Court Rules, 1990 therefore refers to an affidavit 
that is sworn to or affirmed by the aforementioned persons in 
order to support the allegations referred to in the petition.

By section 12(2) of the Oaths and Affirmations Ordinance, 
provision has been made for a Commissioner for Oath to 
administrate any oath or affirmation or take any affidavit 
for the purpose of any legal proceedings or otherwise in all 
cases in which a Justice of the Peace is authorized by law. 
The proviso to section 12(2) of the said Ordinance however 
has restricted this function as a Commissioner for Oath shall 
not exercise the power enumerated in section 12(2) in any 
proceeding or matter in which he is Attomey-at-Law to any of 
the parties or in which he is otherwise interested.

The provisions contained in Rule 6 of the Supreme Court 
Rule, 1990 and section 12(2) of the Oaths and Affirmations 
Ordinance therefore are clearly different. Whilst Rule 6 
provides for an Attomey-at-Law to file an affidavit in support 
of the allegation referred to in the petition, section 12(2) and 
its proviso of the Oaths and affirmations Ordinance deals 
with the administering of any oath or affirmation or take any 
affidavit. In such circumstances even in a situation, where 
an affidavit of an Instructing Attomey-at-Law is to be filed
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in support of an application for special leave to appeal, such 
an affidavit would also have to be made strictly in terms 
of the provisions contained in the Oaths and Affirmations 
Ordinance, whereas the provisions contained in section 12(2) 
of the Oaths and Affirmations Ordinance would undoubtedly 
be applied to such an affirmation.

The provision contained in the proviso to section 12(2) 
of the Oaths and Affirmations Ordinance clearly states that 
an Attomey-at-Law shall not exercise his powers in any 
proceeding or matter in which he is the Attomey-at-Law to 
any of the parties or in which he is otherwise interested. The 
word “proceeding’ is described in Stroud’s Judicial Distionary 
of Words and Phrases (6th edition, Vol. 2. Pg 2060) as follows:

“The primary sense of ‘action’ as a term of legal art is the 
invocation of the jurisdiction of a court by writ; “proceeding’ 
the invocation of the jurisdiction of a court by process 
other than writ (per Lord Simon in Berry (Herbert) 
Associates v. I.R.C.{2). “Any proceeding” (Judicature 
Act 1873 (C. 66) S. 89) is equivalent to “any action” and 
does not mean any step in an action (Pryor v. City Offices 
Co.'3'.”

The Oxford English Dictionary (2nd edition, Vol. XII pg. 545) 
also refers to an action in clarifying the meaning of proceeding 
which reads as follows:

“The instituting or carrying on of an action at law; a legal 
action or process; any act done by authority of a court of 
law; any step taken in a cause by either party.”

As stated earlier, the respondent in this application, being 
the claimant, had referred the dispute between the petitioner 
and the respondent to arbitration. At the time, the petitioner 
being the respondent in the arbitration proceedings has filed 
the statement of defence (X2), which stated as follows:
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“The statement of defence of the respondent above 
named appearing by Champika Mahipala and Malpethi 
Ranasinghe its Attomeys-at-Law state as follows.” 
(emphasis added).

The said statement of defence of the respondent was 
subscribed to by Malpethi Ratnasinghe, as an Attomey-at-Law 
for the respondent. The seal of the said Malpethi Ratnas­
inghe was placed below her signature, which stated that 
she is the Assistant Legal Officer of the petitioner. It is not 
disputed that the said Malpethi Ratnasinghe, Attomey-at-Law 
and Assistant Legal Officer of the petitioner had subscribed 
to the admissions and issues, which were submitted by the 
petitioner at the arbitral proceedings. The arbitral proceedings 
were held on several dates and Malpethi Ratnasinghe as 
Attomey-at-Law and Assistant Legal Officer of the petitioner 
Company had been present at the arbitral proceedings as 
employee and Attomey-at-Law of the petitioner.

The arbitral proceedings of 14.06.2004 stated as 
follows:

“Malpethi Ratnasinghe, Attomey-at-Law with Mr. Rafeek 
are present on behalf of the respondent Company.”

The arbitral proceedings of 23.09.2004 stated as 
follows:

“Malpethi Ratnasinghe, Attomey-at-Law, Legal Officer 
of Airport and Aviation Services (Sri Lanka) Ltd. for the 
respondent Company.”

The arbitral proceedings of 29.10.2004 stated as follows:

“Ms. M. Ratnasinghe, Attorney-at-Law appears for 
respondent.”
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On a consideration of the totality of the aforementioned, 
it is evident that the Statement of Defence, issues and the 
arbitral proceedings establish that Ms. Malpethi Ratnasinghe 
was the Attomey-at-Law for the petitioner at the arbitration 
and also that she was a permanent employee of the petitioner 
Company as she is the Assistant Legal Officer of the Airport 
and Aviation Services (Sri Lanka) Ltd.

Thereafter whilst the respondent filed an application 
before the High Court for the enforcement of the arbitral 
Award, the petitioner instituted action in the High Court 
to set aside the arbitral Award. The petition filed by the 
petitioner in the High Court clearly stated as follows:

“The petition of the petitioner above named appearing by 
Manorie Champika Gunaratne Mahipala Attomey-at-Law 
and her Assistant Malpethi Ratnasinghe Attomey-at-Law 
state as follows:

The High Court had entered its judgment in favour of 
the respondent enforcing the Arbitration Award and has 
dismissed the application filed by the petitioner in the High 
Court seeking to set aside the Award. Being aggrieved, the 
petitioner came before the Supreme Court seeking leave to 
appeal against the said judgment of the High Court. The 
petition was filed along with an affidavit of Shums Mufees 
Rahumathulla Refeek, being the Chief Engineer (Projects) of 
the petitioner, viz., Airport and Aviation Services (Sri Lanka) 
Ltd., dated 10.02.2009. The affidavit was affirmed by 
Malpethi Ratnasinghe, Attomey-at-Law and Commissioner 
for Oaths.

The question which arises at this point is, in a situation 
where the said Malpethi Ratnasinghe was the Attomey-at- 
Law for the petitioner at the arbitration and the Instructing
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Attomey-at-Law of the petitioner in the High Court, whether 
she could administer the affirmation in the affidavit filed in 
the leave to appeal application before the Supreme Court.

Learned President’s Counsel for the respondent 
contended that the leave to appeal application is a part of 
the proceedings in the matter, which was before the High 
Court and at the Arbitration. Also it was submitted that the 
word ‘matter’ referred to in the proviso to section 12(2) of the 
Oaths and Affirmations Ordinance, has a wider meaning than 
the word ‘proceeding’ and therefore the word matter would 
include the entire arbitral and High Court proceedings 
relating to the arbitral Award and its enforcement by the 
High Court.

Burton’s Legal Thesaurus (4th edition, pg. 393) describes 
the word ‘matter’ in the following terms:

“action, causa, cause, cause in court claim, court 
action, dispute, inquiry, lawsuit, legal action, legal 
proceedings, litigation, pleadings, proceedings, suit, suit 
at law, trial” (emphasis added).

According to the said description it is apparent that the 
word ‘matter’ means legal proceedings that would include 
entire proceedings commencing from the arbitral proceedings 
to the final application for leave to appeal before the Supreme 
Court.

Learned President’s Counsel for the respondent also 
contended that the said Malpethi Ratnasinghe, who had 
administered the affirmation in the affidavit filed before this 
Court has an interest in this application. Learned President’s 
Counsel for the petitioner submitted that neither the fact 
of employment in the petitioner Company nor the fact
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that she had been the Instructing Attomey-at-Law for the 
petitioner in the High Court would not create in her an 
interest, which would be sufficient to disqualify Malpethi 
Ratnasinghe in terms of the proviso to section 12(2) of the 
Oaths and Affirmations Ordinance.

It is common ground that the said Malpethi Ratnas­
inghe is an employee of the petitioner as she is the Assistant 
Legal Officer of the Airport and Aviation Service (Sri Lanka) 
Ltd. It is not disputed that employees of an organization are 
stakeholders, who have an interest in the said organization.

An affidavit is a statement given in writing made on oath 
or affirmation. The administration of an oath is therefore 
an essential requirement of a valid affidavit. It is also an 
important requirement that such an administration of an 
oath should be carried out by a person, who is permitted to 
do so under our law.

There are several decisions which had considered that 
affidavits sworn before the deponent’s own Attorney ought 
not to be received. In Jayatillake and another v. Kaleel 
and o th ers  Fernando, J., had referred to the decisions in 
Pakir Mohideen v. Mahamadu Casiml5\ where Bonser, C.J., 
had stated that,

“This affidavit ought not to have been received by the 
District Judge, for it was sworn before the deponent’s 
own Solicitor, Mr. Abeysingha. The practice in England 
has been uniform, that an affidavit sworn under such 
circumstances will not be received, and we think that the 
English practice should be followed here, and 1 have in 
previous cases so held.”

This position was carefully considered by Mark Fernando,
J. in Jayatillake and another v. Kaleel and others (supra), 
where it was clearly stated that,
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“In the course of the submissions it was observed that 
the counter-affidavits date 29.01.92 of both petitioners 
had been sworn before one of the junior counsel 
appearing for them. Although it was suggested that he 
been retained only after 29.01.92, in fact his appearance 
had been mentioned on 13.01.92 and 27.01.92. In Pakir 
Mohidin v. Mahamadu Casim, (supra) it was held by 
Bonser, C.J., that an affidavit sworn before the deponent’s 
own Proctor ought not to be received in evidence (see also 
Cader Saibu v. Sayadu B eeM 6) . This rule of practice 
has been consistently observed and would apply to 
an Attomey-at-Law today. . . Mr. Athulathmudali 
moved for permission to file fresh affidavits in identical 
terms, but sworn before an independent Justice of the 
Peace. However, Mr. Choksy stated that the respondents 
did not object to the affidavits being received. It is in those 
circumstances that we refrained from rejecting these 
affidavits, without in any way intending to weaken the 
authority of Pakir Mohidin v. Mohamadu Casim.” (supra)

As stated earlier, learned President’s Counsel for the 
respondent raised the preliminary objection stating that 
the affidavit being defective should be rejected and in these 
circumstances this matter differs from the situation which 
occurred in Jayatillake and another v. Kaleel and others 
(supra), where there was no objection raised for filing fresh 
affidavits. In the circumstances, it is necessary to follow the 
decision of this Court in Pakir Mohidin u. Mahamadu Casim, 
(supra) and Jayatillake and another v. Keleel and others 

(supra).

Considering the totality of the aforementioned 
circumstances thus it is apparent that the said Malpethi 
Ratnasinghe, being the Assistant Legal Officer of the petitioner
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Company and the Attomey-at-Law for the petitioner at the 
arbitration proceedings and in the High Court, is a person, 
who has an interest in the leave to appeal application 
before the Supreme Court. Accordingly the affidavit filed 
along with the petition is not in compliance with the proviso to 
section 12(2) of the Oaths and Affirmations Ordinance. In such 
circumstances considering all the aforementioned, the 
affidavit filed by the petitioner had to be rejected.

For the reasons aforesaid, I uphold the preliminaiy 
objection raised by the learned President’s Counsel for the 
respondent and this leave to appeal application is dismissed 
in limine. I make no order as to costs.

R ATN AYAK E , J . -  I agree.

EK ANAYAK E , J. -  I agree.

Preliminary objection upheld.

Application dismissed.


