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DHARMATILLEKE THERO
V.

BUDDHARAKKITA THERO

COURT OF APPEAL.
S. B. GOONEWARDENE, J. (P/CA) and WEERASEKERA, J.,
C’ A No. 154/79(F) ,D. C. KALUTARA No. 2496/L,
OCTOBER 3, 5, 9. 11. 1989.

Buddhist Ecclesiastical Law-Entitlement to Viharadhipathiship-Entries in Samanera and 
Upasampada dedarations-Evidence in rebuttai-Seniority by act of robing.

Buddhist Temporalities Ordinance ss. 41(2) (a) (i), 41(2) (t>), 46(6)— Circumstances in 
which an appellate court should set aside judgment

Pothuwila Sri Saranatissa Thero was the Viharadhipathi of Kottarama Kande Vihare. He 
was succeeded by Heenatiyangala Jinarama Thero and functioned as Viharadhipathi until 
his death on September 03, 1976. The plaintiff priest (Dharmatilleke Thero) was robed on 
30th September, 1952, while the detendent priest (Buddharakkita Thero) was robed on 
2nd November, 1951. In the form of declaration of the robing of the defendant Saranatissa 
Thero was named in cage 7 as the robing tutor in terms of s. 41(2) (a) (ii) while in plaintiffs 
samanera declaration Jinarama Thero was named as robing tutor. Both plaintiff and 
defendant were presented for ordination on June 15, 1961 by Saranatissa Thero and 
Jinarama Thero. The entries in the declarations are prima facie evidence of the facts 
contained therein. In the upasampada declarations of both plaintiff and defendant the 
robing tutors under ss. 4f(2) (a) (i) and 42 (2) (b) included the name of Jinarama Thero as 
one of the robing tutors.

Held :

(1) Evidence in rebuttal ol the entries in the declarations which constitute prima facie 
evidence can be led and can be oral or documentary. Oral evidence car. be led tc 
supplement the information in the declarations.

(2) The entries in the upasampada declaration of the defendant show thatone of the robing 
tutors of the defendant priest was Jinarama Thero and this is prima facie evidence of this 
fact. This prima evidence receives confirmation from other items of evidence as well. The 
notification of The forthcoming ordination ol the plaintiff and delendant along with four 
others in June 1961 was under the joint names of Saranatissa Thero and Jinarama Thero 
and in this all of them were described as their samanera pupils.

(3) The District Judge who saw and heard the witnesses and watched their demeanour had 
found for the defendant. Where the personality ol the witnesses is an essential element, 
the appellate Court should not set aside the decision of the trial judge save in the clearest 
of cases.
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In this action in the District Court, the plaintiff-appellant sought by way of 
relief in the main, a declaration that he was the lawful Viharadhipathi of 
Kottarama Kande Vihara, said to be a famous temple situated at 
Kaluwamodera in Alutgama in the District of Kalutara. The principal 
ancillary relief he asked was that he be restored to possession of this 
temple and its temporalities on the basis that the defendant respondent 
was in wrongful and unlawful possession thereof upon an illegitimate 
claim of title to such Viharadhipathiship. His case upon his plaint was 
founded upon an assertion that at an earlier point of time a priest by the 
name of Pothuwila Sri Saranatissa Thero was the chief incumbent and 
that he was succeeded after death by Heenatiyangala Jinarama Thero 
who officiated in that capacity till September, 1976 and that on the latter's 
death he (the plaintiff appellant) succeeded to the Viharadhipathiship as 
his senior pupil.

For present purposes it suffices to say that the position ol the 
defendant was that he himseif was the senior pupil of Heenatiyangala 
Jinarama and thus succeeded to the Viharadhipathiship, a position which 
the District Judge upheld, resulting in this appeal.

To narrow down the questions before this Court on this appeal it is 
convenient to state that on the admissions and concessions made in the
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D istrict C ourt and  at the  hearing  be fo re  us, the fo llow ing  m atte rs  ca n  be 

trea ted  as be ing  ca pa b le  o f accep tan ce  w ith o u t co n trove rsy :-

(1) Th is tem p le  is not e xem pte d  from  the  p ro v is io ns  o f S e c tion  4(1) of 

the  B uddh is t T em p ora lities  O rd inance.
(2) The rule of su ccess ion  a pp licab le  to  the  V ih a rad h ip a th ish ip  is that 

w h ich  is know n as the  S isyanu  S isya P a ram pa ra w a  Rule.
(3) H e e n a tiya n g a la J in a ra m a  w ho  d ied  on  3rd  S e p tem ber, 1976, and 

th rough  w hom  both  the  p la in tiff and the d e fe nd a n t c la im  title , w as  
the  u nd isp u ted  last ch ie f incum bent.

(4) The  p la in tiff w as  robed as a S a m an era  on  30 th  S ep tem ber, 1952, 
h is rob in g  tu to rs  b e in g  P o th u w ila  S ri S a ra n a tis s a  and 

H ee na tiyan g a la  J ina ram a.
(5) The  d e fendan t w as  robed  bn 2nd N ovem ber, 1951, and  P o thuw ila  

Sri S a ran a tissa  w as his rob ing  tu tor.
(6) T he  p la in tiff and  de fe nd a n t w ere  each  p re sen te d  fo ro rd in a fio n  by 

bo th  P o thuw ila  S ri S a ran a tissa  a nd  H ee na tiyan g a la  J in a ra m a  and 
both  du ly o rd a in ed  on 15th June , 1961, and  th us  each  had bo th  as 
his o rd a in ing  tu to rs.

The case p resen ted  by the  p la in tiff in th ese  c ircu m sta n ce s  w as that 
w hen  he w as robed  on  30 th  S e p tem ber, 1952 . H ee na tiyan g a la  J ina ra m a  

was one  o f his robing tu to rs whilst on the o th e r hand when the  d e fe nd a n t 

w as robed on  2nd  N ovem ber, 1951, H e e na tiyan g a la  J in a ra m a  w as  not 
one of his rob ing  tu to rs . O n the  basis  th e re fo re  tha t he w as  the  on ly  one 
out of the tw o of th em  w ho  had been robed by H e e n a tiya n g a la  J ina ram a, 

he c la im ed  that in law  he su ccee de d  the la tte r as ch ie f incum bent of th is 
tem p le  under the S isyanu S isya P e ram pa ra w a  R ule of success ion .

The case ot the de fe nd a n t co nve rse ly  w as  that on the o ccas ion  of his 

rob ing on 2nd N ovem ber, 1951, H ee na tiyanga la  J ina ra m a  w as  o ne  of his 
rob ing tu to rs  and that s ince  th is event p reda ted  the  rob ing  of the  p la in tiff 
on 30 th  S ep tem ber, 1952, he becam e the se n io r pup il of H ee na tiyan g a la  

J ina ram a by rob ing  and thus succeeded  the la tte r as the law fu l ch ie f 
incum bent of th is  tem p le .

The a nsw er th e re fo re  to the  s im p le  q ue s tion  as to w h e th e r 

H eena tiyanga la  J ina ra m a  w as  one of the  d e fe n d a n t's  rob ing  tu to rs w hen  

he w as robed on  2nd N ovem ber, 1951, b eco m e s dec is ive  as to the resu lt 
of th is  appea l, co un se l be ing  agreed  that the su ccess ion  d ep en de d  upon
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the seniority acquired by the act of robing, as indeed is the correct position 
in law. I! such answer is in the affirmative the defendant must succeed, 
but if in the negative, the plaintiff. The District Judge for his part upheld 
the defendant's contention that Heenatiyangala Jinarama was one of his 
robing tutors and consequently dismissed the plaintiff's action.

Counsel forthe plaintiff had two criticisms to make about the judgment 
of the District Judge apart from the conclusions he reached. One such 
criticism was that there had been delay on his part in delivering such 
judgment, but here I am of the view that that criticism is without 
foundation and that a period of about 4 1/2 months (that is the time 
between 16.1.1979 being the date on which the plaintiff's written 
submissions had to be filed and 5.6.1972 the date on which the judgment 
was delivered) was not in the circumstances of this case excessive. The 
other criticism made by Counsel for the appellant was that the judgment 
of the District Judge was sketchy and lacking in adequate consideration 
of the evidence tendered for the plaintiff and on the basis of this criticism 
Counsel contended that at the very least the plaintiff was entitled to have 
a fresh hearing of the action in the District Court. Apart from a natural 
reluctance I would have against adopting that course of sending thiscase 
back for a retrial having regard to the fact ihal it had been instituted as 
far back as the beginning of 1978,1 do not think the circumstances of the 
case warrant it. Although it could possibly be said that the District Judge 
might perhaps have dealt with certain aspects of the matter in somewhat 
greater depth, having regard however to the narrow compass within 
which the real issue in the case falls, I take the view that the judgment of 
ttie District Judge is not inadequate to meet the requirements of justice. 
When all is said and done it is not as though there are rio findings on the 
principal questions at all. Our approach therefore I think should be this. 
There is a clear finding by the District Judge in the defendant's favour, the 
evidence-oral and documentary is before us, evidence to which Counsel 
has made copious reference and which we can independently evaluate 
and therefore the effect of a judgment by us would be to do justice 
according to law as between the plaintiff and the defendant.

Counsel for the plaintiff in argument before us placed the greatest 
possible emphasis upon the worth of the contents of document P3 (or 
P31) which is a certified copy of the Samanera declaration of the 
defendant. The main thrust of his argument was directed at stressing 
what he submitted was the value and significance of this document, which
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if I recall right he ch a rac te rise d  as the  m ost im portan t b it o f ind ep en d en t 
ev idence in the  case  be ing  a co n te m p o ra n e o u s  record  of the  even ts  of the 
d e fe nd a n t’s rob ing  on  2nd N ovem ber, 1951. T h is  d o cu m e n t w as  one 
p repa red  to  co m p ly  w ith  the req u irem en ts  o f section  41(2)(a ) (ii) o f the  

B uddh ist T em p ora lities  O rd inance  and the  d e ta ils  co n ta in e d  th e re  are 
those asked  fo r in  the ’fo rm ’ of d ocu m e n t p re sc rib e d  by the S ta tu te  itself 
(Form  ‘B ’ in the  schedu le ). S uch  fo rm s d u ly  filled  are  requ ired  by section  
41 (2)(b) to  be fo rw a rd ed  to the R eg is tra r-G e n era l w ho  in tu rn  is d irec ted  
to file  th em  and m ake  reg is te rs  the reo f. S uch  entries are s ta ted  to be 
“prim a fac ie  ev idence  of the  fac ts  co n ta ine d  th e re in  in all C ou rts  and fo r 

all p u rp o se s ”. (S ection  41(6)). C ou nse l d rew  o u r a tte n tio n  to the  fa c t tha t 
in d ocu m e nt P3 the  d e fe n d a n t's  sa m anera  d ec la ra tion , the  nam e of 
P othuw ila  Sri S a ran a tissa  is g ive n  as the  tu to r by rob ing  and tha t he and 
the de fe nd a n t have  both  p la ced  th e ir s igna tu res  at the  foot the reo f. He 
pointed  to  the  w o rd s  ‘‘N am e of rob ing  tu to r o r nam es of rob ing  tu to rs  and 
res idence" as be ing  the  in fo rm a tion  asked fo r in cage  7 and in e ffect 

contended  tha t the p re sen ce  of th is  one  nam e P o thuw ila  Sri S a ran a tissa  
w as v irtua lly  an insu rm o un tab le  o bs ta c le  in the  c ircu m sta n ce s  o f th is  
case  to the  d e fe n d a n t's  e nd ea vou rs  to  e s tab lish  tha t H eena tiyan g a la  
J ina ram a w as a lso his rob ing  tu to r. H is a rgum en t w as  tha t th is  s ing le  
nam e stand ing  in cage  7 w as  ev idence  tha t H ee na tiyan g a la  J ina ra m a  

w as not a tu to r by rob ing  of the  d e fe n d a n t on the  one hand and that it w as  
an adm iss ion  by the d e fendan t tha t P o thuw ila  Sri S a ran a tissa  a lone  w as 
his rob ing tu to r on  the  o ther.

To beg in  w ith  I find  it d ifficu lt to take  the v iew  that the  p re sen ce  of these  

w ords "N am e of rob ing  tu to r o r nam es of rob ing  tu to rs" in cage  7 of a 
S am anera  d ec la ra tion  rende rs  it n ece ssary  tha t the  nam es of all rob ing 

tu to rs shou ld  be inserted . If tha t be so, I find it hard to und e rs ta nd  w hy at 
the foot of th is  fo rm  in the  co m p artm en t set apart for "S ign a tu res  to 

co rrectness of above p a rticu la rs" there  is p rov is ion  o n ly  fo r one  "S igna tu re  

of rob ing tu to r". R ather, it seem s to m e that w ha t is d em an de d  by the 

S tatu te  is the  inse rtion  of the nam e of at least one rob ing  tu to r (if there  be 

m ore than one) w ho  takes responsib ility  fo r the accuracy of that in form ation  
g iven by p lac ing  his s ign a tu re  at the  foo t of the  d ocu m e n t in te s tim o ny 

inter a lia  of the fact that the  sa m anera  in q ues tion  w as du ly robed  by him ; 
w hile  the  ob ject of the  p rov is ion  in cage  7 fo r the inc lus ion  of the nam es 

of o the r rob ing  tu to rs  is m ere ly  perm iss ive  to enable  that in fo rm a tion  as 

well to be fu rn ishe d  if des ired . The d ocu m e n ts  p roduced  at the tria l 
re lating to the rob ing  of o the r p ries ts  connected  w ith  th is tem p le  seem  to
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indicate that it was not unusualforthose concerned in providing information 
relating to such acts themselves to have looked at the matter in that way. 
Indeed if one examines the plaintiffs own upasampada declaration P9 
which in cage 7 also made provision for inserting the “Name of robing tutor 
or names of robing tutors” one sees that initially according to the 
information furnished by the plaintiff himself the name of Pothuwila Sri 
Saranatissa alone appeared as robing tutor although subsequently by an 
amendment dated 30th September, 1976, the name of Heenatiyangala 
Jinarama had also been included upon the application of the Mahanayake 
of the Malwatte Vihare acting at the instance of the plaintiff. As a corollary 
to that view I find it difficult to agree that the absence of the name of 
Heenatiyangala Jinarama as a robing tutor in cage 7 of P3, can be 
evidence having the effect of showing that he was not a robing tutor. The 
contents of this kind of document can be evidence of what in fact it 
contains but I cannot agree that it can be evidence, especially prima facie 
evidence, of what it does not contain. As section 41 (6) itself points out, 
an entry shall be prima facie evidence of the “'facts contained therein", 
which I understand to be prima facie evidence of a positive nature as to 
what is actually contained there and not prima facie evidence ot a 
negative nature as to what is not contained there. It is perhaps apt here 
to refer to what Samarakoon C.J. in the case of J in a w a n s a  T h e m  v. 
P iy a ra tn e  T h e ro {  1) (a case cited by Counsel for the appellant himself) in 
explaining the import of the words 'prima facie' in section 41(6) (atp. 279) 
said,

“Evidence in rebuttal (of this prima facie evidence) may be either 
oralordocumentary orboth. The Registermaintained bythe Registrar- 
General is not the only evidence. Oral evidence may be given to prove 
the fact of robing or ordination ( S a ra n a jo th y  T h e ro  v. D h a m m a ra m a  
T h e m  (61 N.L.R. 76 at 79) (2). Nor is it conclusive of the fact of robing 
or ordination. Oral evidence may be led to disprove entries therein".

If oral evidence can be led to disprove information shown in these 
documents I cannot go along with a view suggesting that oral evidence 
or any other evidence may not be led to supplement such information. In 
similar manner I cannot agree that the contents of P3 can be taken as an 
admission against the defendant that Heenatiyangala Jinarama was not 
his robing tutor. The information in cage 7 might arguably, other 
requirements being met, be an admission that Pothuwila Sri Saranatissa 
was the defendant's tutor even if one disregards the fact that the
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defendan t w as  o n ly  about 11 years  in age at the  tim e  th a t the  dec la ra tion  

on P3 w as  m ade. But the  co n te n tio n  th a t it can  becom e an a dm iss io n  tha t 

H eena tiyanga la  J ina ra m a  w as not his rob ing  tu to r is one  I ca n n o t accept. 

The a rgum ent that th e re  w as  th is  a dm iss ion  in P3 tha t H ee na tiyan g a la  

J ina ram a  w as not the  d e fe n d a n t's  rob ing  tu to r, w h ich  is based  upon the 

contention  of C ounse l fo r the a ppe llan t tha t it w as  incum bent, by v irtue  of 

the te rm s of ca ge  7 of P3, to g ive  the  nam es o f all the  d e fe n d a n t's  rob ing 

tu tors, is flaw ed  in a n o the r respect as w ell. In the  case  of Jinawansa 
Thero v. Piyaratne Thero (supra) S a m arako on  , C. J. re jected  a 

contention  tha t in th is  k ind  of d ec la ra tion  w he re  a party  has s igned  at the 

foot of the docum ent, he w as  ce rtify in g  to the  co rre c tn e ss  of ail the  

particu la rs  co n ta ined  in the body of the  docu m e n t. K eep ing  tha t in m ind 

the q ue s tion  is as to  w ho  is resp on s ib le  fo r  the  in fo rm a tion  g ive n  in ca ge  

7 of the  sam anera  d ec la ra tion  regard ing  the nam e o r nam es of the  rob ing  

tu to r o r rob ing  tu to rs  as the  case  m ay be. In m y v iew  the  a nsw er to that 

question  is to be found  in the  p ro v is io ns  of section  41 (2) (a) (ii) w h ich  

casts the du ty  o f p rocuring  a c o p y  o f the re leva n t 'fo rm ' and ente ring  

there in  the d e ta ils  regard ing  such  sam anera , on  the rob ing  tu to r w ho  is 

also ca lled  upon  to h im self fo rw a rd  such  d ec la ra tion  to the R eg istra r- 

G enera l (section  41 (2) (b)). By co n tras t in the case  of an u p a sam pa da  
declara tion  the du ty  of procuring  the re levant 'fo rm ' entering the appropria te  
particu la rs  and fo rw a rd ing  such  d ec la ra tion  to  the  R eg is tra r-G e n era l is 
cast on the U pa sam p ad a  B h ikku  h im self (sec tions  41 (2) (a) (i) and  41 (2) 
(b)). In the face  of th is  p ro v is io n  casting  th is  du ty  on the  rob ing  tu to r in the 
case of the  rob ing  dec la ra tion  the a rgum en t tha t the  sa m a ne re  in 

question , the  de fe nd a n t, w as  responsib le  fo r the c o n te n ts  of cage  7 of the 
dec la ra tion  P3 to the  exten t that a ny th ing  co n ta ine d  there in  o pe ra te s  as 

an adm iss ion  by him , in m y v iew  b ecom es u n tenab le . Indeed in adduc ing  

an a rgum en t p erta in ing  to the  d e fe n d a n t's  upa sam pa da  d ec la ra tion  P 10 
conta in ing  in fo rm a tion  fa vou ra b le  to the  d e fe nd a n t that H ee na tiyan g a la  

J ina ram a w as a lso one of his rob ing  tu to rs , C ounse l fo r the p la in tiff w ith  

the ob ject of cha llen g in g  the va lue  of such in fo rm a tion  adop ted  w ha t I 
th ink w as a not a lto g e th e r co ns is te n t s tance  based  upon  the  v iew  taken  

by S am arakoon  C ,J. in Jinawansa Thero v. Piyaratne Thero (supra) 
regard ing  the  d iv is ib ility  of respons ib ility  fo r the  co n te n ts  of a d ec la ra tion  
am ong th ose  s ign ing  at the foo t of such  dec la ra tion , as I w ill advert to  later.

The resu lt then  is that the absence  of the nam e of H ee na tiyan g a la  

J ina ram a in cage  7 of P3 does not conc lude  the question  w h e th e r he w as
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in ta c t a robing tu to r of the de fendant. As Sam arakoon  C., J. in the case 

of Jinawansa Thero v. Piyaratne Thero (supra) said "nor is it (the 

declara tion ) conclusive  (even) of the fact of rob ing or ord ination".

The next question  is w he th e r there  w as o ther evidence that 

H eena tiyanga la  J ina ram a w as a robing tu to r of the de fendant to jus iify  the 
conc lus ion  reached by the D istrict Judge that he w as.

To estab lish  th is  the de fendant relied strongly on his upasam pada 

dec lara tion , ce rtified  copies of w hich  have been produced  at the trial by 

both  s ides m arked P10 and V10 respective ly . If any docum ent can be 

cons ide red  a con te m p o ra ne ou s  record of the event in question  itself, this 

m ust be it, as the declara tion  on it had been m ade on the sam e date as 

the date  of o rd ina tion  nam ely 15th June 1961, a lthough it was not a 

co n te m p o ra ne ou s  record of the event of rob ing referred to in cage 7. On 

the o the r hand the d ocum ent P3 the d e fendan t's  sam anera  declaration 

w as not quite  a con te m p o ra ne ou s  record of the event of robing as the 

dec la ra tion  there  had been m ade on 23rd N ovem ber, 1951, som e days 

a fte r the event of rob ing w h ich  had taken p lace earlie r on 2nd Novem ber, 

1951. P10, in the d e fe nd a n t's  assertion , is im portant as on it the names 

of his rob ing  tu to rs  show n in cage  7 are those of Pothuw ila  Sri Saranatissa 

and H eena tiyanga la  J ina ram a. W hils t purported ly  supporting  the oral 

tes tim ony of the  d e fendan t that one  of his rob ing tu to rs had been 

H eena tiyanga la  J ina ram a th is  docum ent is of im portance to the defendant 

in v iew  of the fact that he had been  p resen ted  fo r o rd ina tion  on th is day, 

nam ely 15th June, 1961, at the  M alw atta  M aha V ihara in Kandy by 

P othuw ila  Sri S a ranatissa  and H eenatiyanga la  J ina ram a, as w as done 

on  the sam e date  and at the sam e p lace in the  case of the p la in tiff as well 

(v ide P9). These  u pasam pada  dec la ra tions like the sam anera  declaration 

are m ade in accordance  w ith  the ‘fo rm ' p rescribed  by the Buddhist 

T em p ora lities  O rd inance  in section  41 (2) (a) (i) (Form  A in the schedule) 

and here too cage 7 is in te rm s identica l w ith cage 7 of a sam anera 

dec la ra tion  w hile  cage 19 sim ilariy m akes p rovis ions to g ive the “Name 

of tu to r o r nam es of tu to rs p resen ting  fo r o rd in a tion ” . Here too at the foot 

of the d ocum ent s im ila r w ords as in a sam anera  declara tion  “S ignatures 

to co rrec tne ss  of above particu la rs" are used, but once again  provis ion  is 

m ade in te r a lia  fo r the p lac ing  of the signature  of one  tu to r on ly presenting 

fo r o rd ina tion . In the  d ocu m e nt P10 w ith  w h ich  w e are concerned
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how ever, bo th  tu to rs  p re sen ting  the  de fe nd a n t fo r  o rd in a tion  P othuw ila  

Sri Saranatissa  and H eenatiyangala  J ina ram a have p laced the ir s ignatures 
as indeed th ey  have  done  in the  case  of the p la in tiff (v ide P9). W hile  the 
de fendant seeks to  derive  streng th  from  the  p re sen ce  of the s igna tu res 
of H ee na tiyanga la  J ina ra m a  that it is e loquen t te s tim o n y  to the  tru th  of the 
sta tem ent in cage  7 tha t he w as  a rob ing  tu to r of the  d e fe nd a n t occuring  

as it does be low  the  w ords  “S igna tu res  to  co rrec tne ss  of the above 
particu la rs", C ounse l fo r the  p la in tiff in a rgum en t be fo re  us sought to  

decry its ev id en tia ry  va lue  a ltoge the r. That, co un se l a tte m p ted  to do by 

fa lling  back on w ha t S a m arako on  C., J. sa id  in Jina.wansa Thero v. 
Piyaratne Thero (supra) th a t by the  m ere p re sen ce  of his s igna tu re  in th is  
m anner the p erson  w ho  so p la ced  h is s igna tu re  does not necessarily  take 
respons ib ility  fo r the  co rre c tn e ss  of all the particu la rs  in the dec la ra tion . 
Indeed S am arako on  C ., J. d id  say so, but that w as w ith  respect to  the facts 
in the case be fo re  him  and not in such  abso lu te  te rm s  as co n te nd e d  by 

C ounse l. I ce rta in ly  do  not u n d e rs ta nd  S a m arako on  C., J. to  have said 
that in every ins tance  each  of' the  s igna to ries  necessarily  ta kes  no 
respons ib ility  fo r som e  o f the  in fo rm a tion  provided. Each case  m ust be 
exam ined  w ith  respect to  its o w n  tacts  and w h e th e r a p a rticu la r s ignatory 

does o r does not ta ke  respons ib ility  fo r the  accuracy  of any pa rticu la r item  
of in fo rm ation  g iven  on  any o cca s io n  m ust dep en d  on the  ch a rac te r of 

such s ignatory  and the  na tu re  of the  pa rticu la r item  of in fo rm a tion  under 
cons idera tion . S econd ly , C ounse l fo r the p la in tiff co n te n d e d  that P10 

w as of no use to  the  d e fe nd a n t b eca use  he had in cage  21 thereo f 
inserted  the  w ord  “no" in response  to the q ue ry  , “S eria l n um be r in the 
sam anera  reg is te r if any". This, C ounse l co n te n d e d  w as co n tra ry  to  the 
fact having  regard  to the ava ilab ility  of the d e fe n d a n t’s sam anera  

dec la ra tion  P3 w h ich  bea rs  on its face  its seria l num ber, i ca nn o t take  the 

v iew  that th is w as  a d e libe ra te  a ttem pt at fa lseh oo d  on the  part of the 
de fendant as sugg este d , just as m uch as I ca nn o t accept that w he n  he 
m ade th is  dec la ra tion  as fa r back as June  1961, in an a ttem pt at crea ting  

evidence to b o ls te r a fa lse  fu tu re  c la im  to th is V ih a rad h ip a th ish ip , in the 
presence of both  his o rd a in in g  tu to rs  he d isp laye d  a te m e rity  to u tte r the 
nam e ol H ee na tiyan g a la  J ina ram a as one of his rob ing  tu to rs  con tra ry  to 

the fact. In a good m any of the u pasam pada  d ec la ra tion s  p roduced  at the 
tria i perta in ing  to severa l o the r p ries ts  inc lud ing  the  d ec la ra tion  of the 
p laintiff h im self the  w ord  “ no ’’ occurs  aga inst the  in fo rm a tion  sough t in 

cage 21 a lthough  in the case  of the p la in tiff if canno t be said that that w as 
an incorrect s ta tem ent in v iew  of the fact that his sam anera  d ec la ra tion  

(w hich w as not p ro du ced  at the tria l) appears  not to have been ava ilab le .
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I am  o f the v iew  therefore  that the sta tem ent in cage  7 of docum ent P 10 
that H eena tiyanga la  J ina ram a w as one of the  rob ing  tu tors of the 
d e fendan t is p rim a  facie  ev idence  of that fact. Such sta tem ent in PIO 
I th ink  is as m uch prim a fac ie  ev idence as the  s ta tem ents  in cages 7 and 
19 respective ly  of the  upasam pada  dec la ra tion  of H eenatiyangala 
J ina ram a h im self (P38) p roduced  by the  p la intiff at the  tria l, that his robing 
tu to r and o ne  o f his o rda in ing  tu to rs had been P othuw ila  Sri Saranatissa 
w ho  how ever had now here  p laced  his s ignature  at the foot of that 
dec la ra tion .

A ccepting as I do that the sta tem ent in cage 7 of P10 that Heenatiyangala 
J ina ram a w as a rob ing tu to r of the  d e fendan t is p rim a facie  evidence of 
that fact, it is helpfu l to see w he th e r such  evidence  rece ives confirm ation 
e lsew here  so as to jus tify  the a ffirm ation  in appea l o f the D istrict Judge's 
find ing  to that e ffect. It is conven ien t at th is point to  advert to the w orth  of 
the in fo rm ation  conta ined  in cage 7 o f P 10 that H eena tiyanga la  Jinaram a 
had been a rob ing tu to r of the de fendant, in the view  of a w itness, 
adm itted ly  a p riest of stand ing , to som e aspects of w hose  evidence Mr. 
G unara tne , C ounse l fo r the de fend a n t-resp on de n t re fe rred  us. That was 
P aravehera  P ra jnananda  The ro  the C hie f S anganayake  of the W estern 

P rovince ca lled  to tes tify  as a w itne ss  fo r the p la intiff. A ppra ised  of the 
co n te n ts  of th is  cage  bearing  the nam es of the  tw o m onks said to have 
robed thede fendan t nam ely Pothuw ila Sri Saranatissa and Heenatiyangala 
J ina ra m a  the  w itness has s ta ted  that it w as  not possib le  not to accept its 

co rrec tness . As I unders tand  his ev idence  it w as  not that he was 
suggesting  that he w as  presen t on th is  occas ion  and w as speaking in 
ve rifica tion  of the tru th  of th is  in fo rm ation  from  persona l know ledge but 
ra ther that, based upon a co nsc iou sne ss  of the so lem nity  of the occasion, 

the  p ro ced ure  and p ractice  adop ted  at such ce rem on ies and the value 
p laced  upon  in fo rm ation  recorded  in c ircum stances such as these 
su rround ing  the o rd ina tion  of the de fendant, he w as  m aking th is  statem ent 

i in ev idence.

Of som e  w hat like s ign ificance  is the testim ony of w itness Loolbadduw e 
U para thana  a co-pup il w ith  Pothuw ila  Sri S aranatissa  of their com m on 
tu to r M alew ana  S ee law ansa  Thero  and therefore  be longing  to the 
pararriparaw a to w h ich  the m onks of th is tem ple  belong. He w as a w itness 

fo r the p la in tiff and endeavoured  to support him  by testify ing  that he was 
p resen t on the o ccas ion  of the d e fe nd a n ts  rob ing  w h ich  he cla im ed was 
done on ly  by Pothuw ila  Sri S a ranatissa . He a lso  testified  to the role he
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p layed in se curing  fo r  the  d e fe nd a n t th e  S a n g a n a ya ka sh ip  o f the  K a lu ta ra  
d is tric t and  e nd e a vo re d  to e xp la in  th a t he had bee n  m is led  by the  
de fendan t in to  d e scrib in g  h im  as th e  V ih a rad h ip a thy  of th e  K ande  V ihara  
in a le tte r (V8) he w ro te  to  the  C h ie f P riest o f the  M a lw atte  C h a p te r in 

Kandy, but w a s  com p e lled  n one the less  to adm it tha t th is  post of 
S anganayake  is o rd in a rily  co n fe rre d  upo n  the C h ie f Incum ben t of the 
Kande V ihara . It is not un rea son ab le  to  th ink  th a t th is  k ind  of im portan t 
a ppo in tm ent is done  not in a ca re le ss  and irrespons ib le  m an ne r b u t on ly  

a fte r ca re fu l inve s tiga tion  of a ll m a te ria l fa c ts  and the  b ackg ro un d  and 
q ua lifica tions  o f the  appo in tee .

Dr. Ja yew ard en e , C ou nse l fo r  the  a ppe llan t w as  hea rd  to say that 
unlike  at the o cca s io n  of the rob ing  c e re m o n y  of the d e fe nd a n t p ries t 

w h ich  w as  held  at K ande  V ihare , the  tem p le  in q u e s tio n  in th is  case, in 
c ircum stances  of a som e w h a t in tim ate  nature  w here  a few  laym en w ere  
robed as p ries ts  w ith  an a ccura te  record  m ade of all in fo rm a tion  tha t had 
to be inc luded  in the  sa m a ne ra  dec la ra tion , the u p a sam pa da  ce re m o ny 
held in K a nd y  at M a lw atte  M aha V ihara  w as  of a m ore im persona l nature  
w ith  m any sa m a ne ra  p ries ts  be ing  o rd a in ed  in busy c ircu m sta n ce s  w here  
re levant in fo rm a tion  w ou ld  not o rd in a rily  be  reco rd ed  w ith  the  sam e  

d eg ree  of accuracy . He w as  e n d ea vou rin g  to  p e rsua de  us th a t d esp ite  
the p resence  o f P o thuw ile  S ri S a ran a tissa  and  H ee na tiya n g a la  J ina ra m a  
and th e ir  p a rtic ip a tio n  at the  o rd in a tio n  ce re m o n y  of the  d e fe n d a n t and 
the  su bscrip tio n  of th e ir  s ign a tu res  to the u p a sa m p a d a  d e c la ra tio n  P10, 
having  regard  to  the na tu re  of the  c ircu m s ta n ce s  su rrou nd ing  such  

ce rem ony w he re  a la rge  n um be r of p ries ts  w ere  o rda ined , they w ere  
perhaps not co n sc io u s  o f the in fo rm a tion  show n  in  ca ge  7 o f P 10 be ing  

inserted . A s M r. G u na ra tn e , C ou nse l fo r the  resp on da n t po in ted  out the 

p la in tiff’s o w n  e v idence  nega tives  th is  co n te n tio n . H e  has adm itted  that 
on th is  d ay  he h im se lf, the  de fe nd a n t and tw o  o the rs  had bee n  o rd a in ed  

and tha t ju s t as he d id , the  d e fe nd a n t in h is hearing  m en tioned  the  nam es 
of his rob ing  tu to rs  as P o thuw ila  Sri S a ran tissa  and H ee na tiya n g a la  
J ina ram a in th e ir ve ry  p re sen ce  and w ithou t any d en ia l fro m  th em . In such  

c ircu m stan ces  I fin d  m yse lf hard  p re ssed  to say tha t P o thuw ila  Sri 

S a ranatissa  a nd  H ee na tiya n g a la  J ina ra m a  d id  not a ssoc ia te  th e m se lve s  
w ith  the  in fo rm a tion  in cage  7 of P10 that they w ere  the  rob ing  tu to rs  of 

the d e fendan t. If any o th e r ev idence  o f a ckn o w le d g e m e n t of th is  by these  

tw o pries ts  is necessary , tha t is to be found  in d o cu m e n t P5 p ro du ced  by 
the p la in tiff h im se lf at the  tria l. Tha t w as a no tifica tion  u n d e r th e ir jo in t 

nam es g iven  by P o thuw ila  S ri S a ran a tissa  and H ee na tiyan g a la  J ina ra m a
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dated 8th of June. 1961, of the forthcoming ordination fixed for the 15th 
June, 1961 of the plaintiff, the defendant and two others all four of whom 
are described by them there as their samanera pupils.

I do not think it becomes necessary to dwell on more of the evidence 
supporting the defendant's contention that Heenatiyangala Jinarama 
was one of his robing tutors except perhaps to make a reference to an 
item of evidence given by the plaintiff himself. In cross examination he has 
answered in the affirmative a question asked as to whether it was not 
correct that six samaneras (names mentioned with the defendant s as the 
most senior and including the plaintiff) were in seniority the pupils of both 
Pothuwila Sri Saranatissa and Heenatiyangala Jinarama. II anything is 
an admission in this case, that I think is it.

Having regard to the course adopted by Counsel for the plairttiff in 
assailing the conclusion reached by the District Judge that the defendant 
had been robed by Heenatiyangala Jinarama, which took the form of a 
challenge to show differently though in respect of the respondent's case, 
that it had no basis of independant worthwhile evidence to support it other 
than certain items of what Counsel styled self serving evidence, all that 
it becomes necessary to do here to demonstrate that such conclusion 
was justified is to point out, as I have done, some items of evidence which 
show otherwise, and which certainly escape the description Counsel 
used of “self serving evidence".

Before I conclude it is necessary I think briefly to say something about 
the approach that should be adopted by an appellate tribunal in a matter 
such as this. Relevant to such approach Samarakoon C. J. in Jinawansa 
Thero v. Piyaratne Thero (supra) referred (at page 281) to the “priceless 
advantage" the District Judge had in the original Court of seeing and 
hearing the witnesses and of watching their demeoanour. In similar vein 
the House of Lords in Powell v. Streatham Manor Nursing Home (3) 
pointed out that where the personality of the witnesses was an essential 
element in the decision (as here) there being a conflict of evidence of fact 
an appellate Court ought not, save in the clearest of cases, to set aside 
the decision of the trial Judge who has seen and heard the witnesses. In 
the instant case in my view there is no justification for interfering with the 
conclusions reached by the District Judge which as I perceive are 
warranted by the evidence that was before him. I would concur with his 
finding to the effect that the defendant did discharge the burden of proof
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that lay upon him in this regard and successfully established that he was 
a pupil by robing of Heeriatiyangala Jinarama. The District Judge having 
proparly addressed his mind to the issues before him and having come 
to a correct decision thereon, his findings and judgment are affirmed and 
this appeal is dismissed with costs.

WEERESEKERA, J.- I agree. 

Appeal dismissed


