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Prescription Ordinance - Overdrafts - Does Prescription begin to n m  from  
da te  on w hich each su m  is w ithdraw n or only after a dem and for  
repaym ent?

Held :

(i) No agreem ent h a s  been placed in evidence and  there is no evidence 
to the  effect th a t the su m s overdrawn becam e payable only on dem and.

(ii) Claim  in respect of the overdraft is time barred  in as m uch as a period 
of over 3 years h ad  lapsed by the date  of institu tion  of action since last 
paym ent by the D efendant Respondent.

APPEAL from the Ju d g m en t of the D istrict C ourt of Colombo.
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F e b ru a ry  26 , 1999.
EDUSSURIYA, J .

T he P lain tiff-A ppellan t in s t i tu te d  ac tio n  to recover two 
s u m s  of m oney  agg reg a tin g  to  Rs. 5 9 1 ,7 8 9 /2 4  w ith  in te re s t a t 
23%  p e r  a n n u m  from  1st M ay 1986. T he firs t of th e  sa id  two 
s u m s  b e in g  a  lo an  of Rs. 1 0 0 ,0 0 0 /-  to g e th e r w ith  in te re s t
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a m o u n tin g  to  Rs. 1 5 5 ,2 7 9 /4 4  c ts . a n d  th e  second  b e in g  a  su m  
of Rs. 4 3 6 ,5 0 9 /8 0  c ts.

T he lea rn ed  A dditional D is tr ic t J u d g e  d ism isse d  th e  
P lain tiff-A ppellan t’s ac tio n  a f te r  tria l a n d  c o n seq u e n tly  th is  
ap p e a l h a s  b een  filed.

C o u n se l for th e  D efe n d an t-R e sp o n d en t co nceded  a t  th e  
h e a rin g  of th is  appdal th a t  th e  P la in tiff-A ppellan t is  en title d  to  
J u d g m e n t in  th e  sa id  s u m  o f Rs. 1 5 5 ,2 7 4 /4 4  c ts . w ith  in te re s t  
a s  p ray ed  for in  th e  p la in t. How ever it w a s  th e  c o n te n tio n  of 
c o u n se l for th e  D e fe n d a n t-R e sp o n d e n t th a t  th e  P la in tiff  
c a n n o t  s u c c e e d  in  a p p e a l  in  r e s p e c t  of th e  c la im  for 
Rs. 4 3 6 ,5 0 9 /8 0  c ts . d u e  o n  th e  overd raft facility  a s  it is 
p resc rib ed  in  a s  m u c h  a s  th e  la s t  p a y m e n t m ad e  by  th e  
D efen d an t-R esp o n d en t w a s  in  D ecem ber 1983, over th re e  
y e a rs  p rio r to th e  d a te  of in s ti tu tio n  of ac tio n , a n d  th a t  th e  
a c c o u n t h a s  rem a in e d  d o rm a n t s in ce  th en .

C o u n se l for th e  P la in tiff-A ppellan t co n te n d e d  th a t  th e  
c a u se  of ac tio n  a ro se  only  o n  d e m a n d  a n d  th a t  th is  a c tio n  
h a d  been  in s ti tu te d  w ith in  th re e  y e a rs  of th e  d e m a n d  for 
re -p a y m e n t of th e  s u m  d u e  on  th e  overd raft facility.

T he P lain tiff-A ppellan t h a s  n o t p ro d u ce d  a n y  d o c u m e n t 
e n te r e d  in to  b e tw e e n  th e  B a n k  a n d  th e  D e fe n d a n t-  
R esp o n d en t a t  th e  tim e  of th e  g ran tin g  of th e  o v erd ra ft facility, 
w h ich  s e ts  o u t th a t  re -p a y m e n t will becom e d u e  o n  d e m a n d . 
In  fact th e  overd raft facility  a p p e a rs  to  have  b e e n  m ad e  
availab le  to  th e  D e fe n d an t-R e sp o n d en t on  a n  o ra l ag reem en t.

C o u n se l for th e  D e fe n d an t-R e sp o n d en t relied  o n  th e  
s ta te m e n t  in  th e  J u d g m e n t  in  Parrs B anking C om pan y  
Lim ited u. Y a tes111 to  th e  effect th a t  p re sc r ip tio n  b eg in s  to  r u n  
a s  a g a in s t e a c h  s u m  o v e rd raw n  from  th e  m o m e n t it is 
overdraw n.

In th a t  c a se  th e  B a n k  su e d  a  p a rty  w ho g u a ra n te e d  
re -p a y m e n t of s u m s  of m o n ey  w h ich  w ere o verd raw n  by  th e
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c u s to m e r of th e  B ank , from  tim e to  tim e. By th e  d a te  of 
in s titu tio n  of th e  ac tio n  no  su m  of m oney h a d  been  overdraw n 
for over a  period  of six  y e a rs  a n d  th e  C o u rt trea ted  the  S ta tu te  
of L im ita tions a s  b eg in n in g  to ru n  in  resp e c t of each  sum  
overd raw n  from  the  d a te  it cam e in to  th e  acco u n t, a lthough  
th e  g u a ra n te e  w as  a  co n tin u in g  one. C ounse l for the  A ppellant 
referred  to P age t’s Law o f B ank ing  a n d  su b m itted  th a t  the  
q u e s tio n  h a d  b een  a sk ed  th e re in  w h e th e r  Parrs Banking  
C om pany Lim itted v. Yates(Supra) w as  an y  longer good law.

P aget’s  Law of B ank ing  9 th E d ition  refe rs  a t  page 521 to the  
dec ision  of th e  Privy C ouncil in  Wright u. N ew  Zealand Farm ers' 
Co-operative A ssociation  o f  C anterbury Limited121 w here in  it 
w as  held  th a t  so long a s  th e re  is a  co n tin u in g  g u a ra n tee , the  
n u m b e r  of y e a rs  w h ich  have  exp ired  since  any  ind iv idual d eb t 
w a s  in c u rre d  is im m ateria l. Be th a t  a s  it m ay, the  question  
before u s  p resen tly  is w h e th e r  p resc rip tio n  beg ins to  ru n  
from  th e  d a te  on  w h ich  e a ch  su m  is overd raw n  o r w h e th er 
p re sc rip tio n  b eg in s  to  ru n  only a fte r a  d e m a n d  for re -paym en t 
is m ad e  by  th e  B ank.

O u r a tte n tio n  h a s  been  d raw n  to the  decision in  Joachiinson  
v. S w is s  B an k  Corporation131 w h ich  w as  a  ca se  w here a 
c u s to m e r  of a  B an k  su e d  th e  B an k  for th e  recovery of m oney 
s ta n d in g  to  th e  c red it of th e  c u s to m e r  in  a  c u rre n t acco u n t, 
a n d  it w as  held  th a t  in  th e  a b sen c e  of a  special ag reem en t a 
d e m a n d  by  th e  cu s to m e r is a  n e c essa ry  in g red ien t in  the  ca u se  
of ac tio n  a g a in s t th e  b a n k  for m oney  len t.

T he dec ision  in  th a t  c a se  s tre s se d  th a t  th e  re la tio n sh ip  
b e tw een  a  b a n k e r  a n d  a  c u s to m e r  is th a t  of d eb to r a n d  c red ito r 
a n d  th a t  th e  m o m en t m oney  w a s  d ep o sited  in  the  B ank  it 
b ecam e a  d e b t d u e  to  th e  c u s to m e r  a n d  th a t  th e  q u es tio n  
w h e th e r  a  d e m a n d  by th e  c u s to m e r  is n e c essa ry  before ac tion  
is in s t i tu te d  a rise s  only in  th e  u n like ly  case  of a  b a n k e r  
p lead in g  th e  S ta tu te  of L im ita tio n s  o r a s  in  th a t  case  w here  the  
fac ts  w ere special. T h a t d ec is io n  he ld  th a t  a  d em an d  w as 
n e c e ssa ry  in  th e  a b sen c e  o f a  sp ec ia l a g reem en t for a  c a u se  of
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ac tio n  to  a rise  for th e  re a so n  th a t  a lth o u g h  th e  m o m en t m oney  
is deposited  it becom es a  d e b t d u e  to  th e  c u s to m e r, if th e  B an k  
w ere to  seek  th e  c u s to m e r  a n d  rep ay  th e  d e b t th e  b a n k  w ould  
n o t be in  a  position  to  h o n o u r  th e  o th e r  im plied  ob liga tions 
th a t  a rise  s u c h  a s  m ee tin g  c h e q u e s  d ra w n  by  th e  c u s to m e r  etc.

How ever th e  sam e  c a n n o t be  ex te n d e d  to  cover th e  c a se  of 
a  c u s to m e r w ho h a s  ov erd raw n  h is  a c c o u n t s in ce  th e re  is  no 
im plied obligation  th a t  a  c u s to m e r’s  ov erd raw n  c h e q u e s  be  
m et by  th e  b a n k e r  in  th e  a b se n c e  o f a  sp ec ia l ag reem en t. As 
here inbefo re  m en tio n ed  no  s u c h  a g re e m e n t h a s  b e e n  p laced  in  
evidence a n d  therefo re  th e re  is no  ev idence  to th e  effect th a t  
th e  s u m s  overd raw n  becom e p a y ab le  on ly  o n  d e m a n d .

Therefore I am  of th e  view th a t  th e  c la im  in  re sp e c t of th e  
overdraft a c c o u n t is tim e b a rre d  in  a s  m u c h  a s  a  period  o f over 
th ree  (3) y e a rs  h a d  lap se d  by th e  d a te  o f in s ti tu tio n  of ac tio n  
since  th e  la s t  p ay m en t by th e  D efen d an t-R e sp o n d en t. T he 
J u d g m e n t o f th e  lea rn ed  D is tric t J u d g e  is  th u s  se t a s id e  
pen a lty  a n d  Ju d g m e n t e n te re d  for th e  P la in tiff in  a  s u m  of 
Rs. 1 5 5 ,2 7 9 /4 4  c ts . w ith  in te re s t  a t  23%  p e r  a n n u m  from  1st 
May 1986 till p a y m en t in  full. T he A ppeal is therefo re  p a rtly  
allowed w ith  c o s ts  fixed a t  Rs. 5 2 5 0 /- .

JAYASINGHE, J . - I agree.

A ppeal Partly A llow ed.


