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Appeal - Error o f  court causing injustice to a party - Inherent power o f  
court to repair the injury - Jurisdiction o f  the court to correct the judgm ent 
and decree entered by m istake - Actus curiae nem inem  gravabit.

The plaintiff instituted  action in the District Court for arrears of rent and 
ejectm ent of the defendant from the prem ises in su it. The District Judge  
by h is jud gm ent d ism issed  the p laintiffs action. The plaintiff preferred 
an appeal from that jud gm ent to the Court of Appeal. The Court of Appeal 
delivered its jud gm ent on 2 8 .0 5 .1 9 9 8 . The reasoning in that judgm ent 
sh ow s that the Court of Appeal w as o f the view that the defendant should  
have failed in the original court. However, the Court of Appeal m istakenly  
thought that the D istrict Ju dge had entered jud gm ent for the plaintiff 
and that the appeal w as by the defendant. Consequently, the court 
dism issed  the appeal w ith costs  and entered decree. Thereafter the 
record w as returned to the District Court, w ith the judgm ent and the 
decree.

The plaintiff did not appeal to the Suprem e Court from the judgm ent of 
the Court o f Appeal b u t instead  brought it to the notice of the Court of 
Appeal that there w as an error in the judgm ent. T his was done after the 
record had been returned to the D istrict Court. W hereupon, after giving 
due notice to the parties and counsel, the court had the record of the 
action recalled and se t  aside its jud gm ent on the ground that it had been  
delivered per incuriam  and re-fixed the m atter for argum ent. After 
hearing su b m issio n s o f parties the court delivered a second judgm ent on  
0 2 .1 0 .1 9 9 8  allowing the appeal with costs  and with consequential 
am en dm en ts for rectifying the m istake m ade w hen the court had 
regarded it a s  an  appeal by the defendant. The decree on that judgm ent 
w as signed  on 12 .11 .1 9 9 8 .
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Held :

The Court o f Appeal had inherent power to se t  asid e the ju d gm en t dated  
2 5 .0 5 .1 9 9 8  and to repair the injury cau sed  to the plaintiff by its own  
m istake, notw ithstanding the fact that the said  jud gm ent had p assed  the 
decree o f  court. This could not have been done otherw ise than by writing 
a fresh judgm ent.

Per W ijetunga, J .

"The authorities...................clearly indicate that a court h as inherent
power to repair an  injury caused  to a party by its own m istake. Once 
it is recognized that a court would not allow  a party to suffer by 
reason o f its own m istake, it m u st follow that corrective action  
should  be taken as expeditiously as possib le, w ithin the framework  
of the law, to rem edy the injury cau sed  thereby. The m odalities are 
b est left to su ch  court, and would depend on the nature o f  the error.”
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Ju ly  04, 2000 
WIJETUNGA, J.

T he P la in tiff-A p p e llan t-R esp o n d en t ('P laintiff) had  
in s titu ted  th is action in the D istrict C ourt of Colombo 
seeking a declaration of title and ejectm ent of the Defendant- 
R esp o n d en t-A p p ellan t ('D efendant') from the p rem ises 
described in the schedule to the plaint.

T heleam edD istric tJudge .byh isjudgm entdated  16.12.94, 
d ism issed  the p la in tiffs  action w ith costs. The plaintiff 
appealed from th a t judgm ent to the C ourt of Appeal.

The appeal w as heard  by the C ourt of Appeal on 25.3.98 
and  judgm en t w as delivered on 22.5.98 in the presence 
of the  parties, dism issing the appeal with costs fixed at 
Rs. 5 2 5 0 /-. The plaintiff did not seek leave to appeal to this 
C ourt from the said  judgm ent, b u t instead brought to the 
notice of the Ju d g es  of the C ourt of Appeal tha t there was an 
error in the judgm ent. By then, decree had been entered by the 
C ourt of Appeal and  order had  been made for the re tu rn  of the 
record to the D istrict Court. The time limit for m aking an 
application un d er Rule 22 of the Suprem e Court Rules for 
leave to appeal to this C ourt had  also elapsed.

The parties were thereafter noticed to appear in C ourt on
15.7.98. On th a t day, the C ourt of Appeal se t aside the 

ju d g m e n t a lready  delivered on the  ground th a t it had 
been delivered per incuriam  and  refixed the m a tte r for 
argum ent on 29.7.98. Counsel on both sides then tendered 
w ritten subm issions.

O nG.l 1,98theC ourtofA ppealdeliveredjudgm ent allowing 
the appeal of the plaintiff w ith costs fixed a t Rs. 52 5 0 /-. It is 
from th is judgm en t th a t the  defendant had  sought special 
leave to appeal to this C ourt. Special leave has been granted 
on the question w hether the C ourt of Appeal was in error in
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writing a  new judgm ent after setting  aside its own judgm en t in 
the sam e m atter.

It would be appropria te a t th is stage to se t ou t in som e 
detail the sequence of events, (with reference to the Jo u rn a l 
Entries of the case in the  C ourt of Appeal), w hich cu lm inated 
in the deliveiy of the second judgm ent.

On 25.3 .98 the appeal had  been argued, bo th  parties 
being represen ted  by counsel, and  judg m en t w as reserved for
22.5.98, on w hich date ju d g m en t w as delivered in open Court. 
The appeal w as dism ised w ith costs fixed a t Rs. 5 2 5 0 /-. The 
decree of the C ourt of Appeal had  been signed on 27 .5 .98  and  
the record had  been re tu rned  to the D istrict C ourt w ith the 
judgm ent and  decree of the C ourt of Appeal. The Jo u rn a l E ntry  
of 16.6.98 by the Ju d g e  w ho w rote the ju d g m en t s ta te s  as 
follows

‘T h e  counsel have b rough t to my notice th a t there is an  
error in the  ju d g m en t in relation to the  parlies and  th a t 
consequently  the appellan t h ad  been referred to as the 
respondent and  vice versa. I have perused  the ju d g m en t and  
found it to be so.

Issue notice on the appellan t and  the  responden t and  their 
respective A ttom eys-at-Law  an d  the C ounsel for 15.7.98.

If the Record has  been forw arded to the D istrict Court, 
Registrar is to call for the  Record and  the Ju d g m en t and  the 
Decree of th is C ourt im m ediately and  the D istrict Ju d g e  to be 
informed to stay  fu rther proceedings forthwith."

On 15.7.98 the case had  been called p u rsu a n t to the  order 
of 16.6.98. Counsel for the  appellan t as well as for the 
respondent had  been p resen t in Court. The relevant p a rt of the 
jou rnal entry reads as follows:-

“The ju d g m e n t w as delivered  on 2 2 .5 .9 8  w hich  is 
the judgm en t entered per incuriam  in asm uch  as the Applt,
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had been m istaken for the Respdt., on the reading of the 
judgm ent. However it is quite clear in his favour the judgm ent 
w as entered. Since the judgm ent is delivered per incuriam. it is 
se t aside and  formally refixed for argum ent. Refix for argum ent 
on 29 .7 .98 .”

On th a t day it had  again been refixed for argum ent on
25.9.98.

On 25.9 .98 counsel for the appellan t as well as for the 
respondent had  been present and the w ritten subm issions 
of the respondent had  been tendered to Court. Court had 
m ade order th a t the w ritten subm issions of the appellant be 
tendered on 2.10.98.

On 2 .10.98 counsel for both parties had once again been 
p resen t and  the w ritten subm issions of the appellant had been 
tendered to C ourt and  judgm ent had  been reserved for 6.1 1.98 
on w hich date judgm ent had  been delivered in open Court. 
The appeal had  been allowed w ith costs fixed a t Rs. 5250 /-. 
Decree had  been signed on 12.11.98.

The caption of the original judgm ent correctly showed 
th a t th e  proceedings were an  appeal by the “plaintiff- 
appellan t” against the "defendant-respondent”.

It is clear from the reasoning in th a t judgm ent th a t the 
C ourt of Appeal w as firmly of the view th a t the defendant- 
ten an t shou ld  have failed in the original C ourt because the 
a rrea rs  of ren t tendered by him  had  not reached the plaintiff- 
landlord in due time. Accordingly, the “plaintiff-appellant's” 
appeal shou ld  have been allowed. However, the C ourt of 
Appeal m istakenly though t th a t the D istrict C ourt had  upheld 
the p la in tiffs  claim:

‘T he learned  D istrict Ju d g e  held th a t the defendant- 
appellan t had  failed to comply w ith the requirem ents of section 
22(3) (c) and  en tered  judgm en t for the plaintiff-respondent."
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In th a t belief, the  C ourt of Appeal dism issed w hat it 
m istakenly though t to be the defendant-appellan t’s appeal. 
But for th a t m istake - w hich w as no more th an  an  inadverten t 
m is-description - the C ourt of Appeal would undoubtedly  
have allowed the p la in tiffs  appeal.

By the su b seq u en t ju d g m en t dated  6 .11 .98  the C ourt 
of Appeal had  merely corrected th a t error m ade th rough  
oversight, inadvertence or w an t of care and  se t aside the 
judgm ent of the D istrict Jud g e  and  entered ju d g m en t for the 
appellant as prayed for w ith costs fixed a t Rs. 5 2 5 0 /-. The 
reasoning in the two ju d g m en ts  is su bstan tia lly  the sam e, 
except th a t consequential am endm ents had  been m ade in 
order to rectify the  erro r m ade in the ju d g m en t dated  22.5.98. 
W hat needs to be determ ined by th is C ourt is w hether the 
Court of Appeal w as com petent to do so.

It w as the position of the appellan t th a t once ju dgm en t 
was delivered by the C ourt of Appeal and  the  decree signed, 
tha t C ourt was fu n c tu s  and  had  no ju risd iction  to deal w ith the 
m atter again. It w as subm itted  th a t in those c ircum stances, 
the only course open to the  plaintiff, if she  w as d issatisfied  with 
the judgm ent p ronounced  by the C ourt of Appeal on 22.5.98, 
was to have sough t leave to appeal to th is C ourt ag a in st the 
said judgm ent. Since there w as no su ch  application, th a t 
judgm ent had  becom e final. The C ourt of Appeal, it w as 
subm itted, had  no ju risd ic tion  to se t aside its own judg m en t 
and to refix the m a tte r for a rgum en t once again in asm uch  as 
the plaintiff h ad  no righ t in law to seek  a  variation or setting  
aside of the ju dgm en t by the C ourt of Appeal itself.

It w as fu rther sub m itted  th a t the m istake referred to in 
relation to the first judg m en t w as not one which the  C ourt was 
com petent to correct, after delivery of ju d g m en t in open C ourt 
in the presence of the parties. The only rem edy th u s  available 
to the plaintiff w as to canvass the  correctness of the  said  
judgm ent by way of an  application for special leave to appeal 
to this Court. The m a tte r in issue, it w as subm itted , was
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w hether it was open to a party to invite the sam e Court to 
correct a wrong judgm ent and deliver a new judgm ent and 
w hether the C ourt itself had  jurisd iction  to se t aside its own 
judgm en t which had  passed  the decree of Court, even in a case 
w here the C ourt had  m ade a  m istake in the judgm ent which 
it h ad  delivered. In any event, it was contended th a t the 
m istake m ade in this case w as not one which comes within the' 
principles of per incuricun, in th a t it was not an order made in 
ignorance of or in forgetfulness of a sta tu to ry  provision or a 
binding authority . It w as fu rther subm itted  tha t the procedure 
followed in ou r C ourts does not perm it the setting  aside of a 
whole judgm ent and  rehearing of a case even if the C ourt had 
acted per incuriam. If the m istake was one made per incuricun. 
then  the right procedure would have been to correct it a t once 
and  bring it to the notice of the parties.

It was, therefore, subm itted  th a t all proceedings taken by 
the Court of Appeal after delivery of judgm ent on 22 .5 .98  and 
entering of decree thereon are acts .done w ithout jurisdiction 
and  should  be se t aside by this Court. The relief claimed by the 
appellan t w as th a t th is C ourt should  restore the judgm ent 
dated  22 .5 .98  and  the decree entered thereon.

The position of the plaintiff on the o ther hand  w as th a t the 
judgm en t dated  22 .5 .98  contained a  m anifest error in th a t the 
appellan t w as referred to as the respondent and  vice versa. 
W here there is an  accidental slip or om ission in the judgm ent 
or w here the judgm en t is m ade per incuricun, it w as subm itted  
th a t the C ourt w hich delivered the judgm ent has  inheren t 
power to correct su ch  error.

W hat had  to be corrected in this instance w as not only the 
reference to the appellan t as respondent and  vice versa, b u t 
the consequential error too, viz. the dism issal of the appeal 
on the assum ption  th a t the appellan t was the defendant. In 
order to correct th is error, the  C ourt of Appeal had  to m ake an 
order allowing the appeal in stead  of dism issing it. In these 
circum stances, it w as subm itted  th a t the m ost appropriate
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way to correct the m istake w as by writing a  new judgm ent after 
setting  aside the earlier judgm ent. The C ourt of Appeal, in 
exercising its inheren t pow er to correct su ch  a  m istake or 
accidental slip, had  adopted the procedure w hich it though t 
was best. It w as done in the presence of the  parties as counsel 
were p resen t th roughou t the  proceedings and  no objection 
was taken to the said  proceedings in open Court. It w as 
subm itted  th a t the C ourt would not perm it an erroneous act 
on its p a rt to prejudice a party  and  th a t in these  circum stances 
the defendant shou ld  not be perm itted to take advantage of an  
e iro r arising from an  accidental slip m ade by C ourt, especially 
where the C ourt has  taken s tep s  to rectify su ch  error.

It is com m on ground th a t in th e  ju d g m en t dated  22 .5 .98  
the defendan t w ho w as the  responden t had  been referred to as 
the appellant, w hereas in fact the plaintiff w as the appellant. 
By reason  of th is m istake, the appeal, w hich for the reasons se t 
out in the ju d g m en t should  have been allowed, h ad  been 
dism issed.

In Piyaratcma U nnanse v. Wahctreke Sonultara U nnanseJ‘! 
an  application w as m ade u n d e r Section 189 (1) of the  Civil 
Procedure Code to a  D istrict Ju d g e  to am end a  decree entered 
by his predecessor on the basis of an  alleged variance betw een 
the ju d g m en t of the C ourt.and  the decree based  upon it. The 
contention of the  petitioners, who were the plaintiffs, w as th a t 
the decree om itted to give them  the right to certain  land edged 
green on a  plan produced in the  case, w hereas, according to 
their contention, the ju d g m en t on w hich su ch  decree w as 
based, if it w as read  as a whole, had  conceded su ch  light.

The Privy Council held th a t un less  the variance betw een 
the ju d g m en t and  the decree appeared  upon a peru sa l of 
the judgm ent and  the decree, the D istrict C ourt had no power 
to am end its own decree an d  th a t a  m a tte r involving the 
construction of the ju d g m en t could not fall w ithin Section 189 
of the Civil Procedure Code. It w as, however, s ta ted  a t page 316 
with reference to section 189 inter alia  th a t “it merely provides
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a  sim ple and  expeditious m eans of rectifying an  obvious 
error."

In Sirinivasa Thero v. SucLassi TheroJ21 where the Court 
acted w ithout ju risd iction  in issuing a writ, it was held th a t 
inasm uch  as the C ourt acted w ithout jurisdiction in issuing 
the writ, the  person who was dispossessed of property in 
consequence of the  execution of the writ was entitled to be 
restored to possession. In such  a case a Court of Ju stice  has 
inheren t power to repair the injury done to a  party by its act.

In R anm enikham y v. TissercL131 w here an appeal which was 
preferred to the Suprem e C ourt w as rejected on the application 
of counsel for certain  respondents, on the ground th a t notice 
of appeal had  not been served on one of the o ther respondents 
and  it w as la ter proved to the C ourt th a t the respondent in 
question w as a  m inor who was represented  in the action by a 
duly appointed guardian-ad-litem  on whom notice of appeal 
had  been duly served, it was held that, inasm uch as the order 
rejecting the  appeal was m ade per incuriam, the Court had 
inheren t ju risd ic tion  to se t aside its own order.

In Seneviratne v. Abeykoon,14) w here the question was 
w hether in the absence of a  decree restoring possession of the 
prem ises to the defendan t-tenan t, the C ourt still had the 
power to m ake an  order th a t possession be restored to the 
defendant, it w as held th a t since the plaintiff had  taken the law 
into his h an d s  and  forcibly evicted the defendant, tine Court 
could in the in terests  of ju s tice  resort to its inheren t powers 
saved u n d er Section 839 of the  Civil Procedure Code and m ake 
order of resto ration  of possession, even though the Civil 
Procedure Code provided for su ch  restoration to possession 
only on a decree to th a t end en tered  un d er Section 217 (c) of 
the Civil Procedure Code.

In Mowjood v. P ussadeniya ,151 w here before execution was 
issued  th e  C ourt shou ld  have issued  notice on the tenant- 
judgm en t-deb to r as provided for by Section 347 of the Civil
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Procedure Code an d  the  C ourt h ad  acted  w ithout ju risd iction  
in issuing the  w rit of execution, it w as held th a t th e  evicted 
tenan ts  shou ld  be restored  to possession.

In Sivapathalingam  v. S ivasubram aniam ,m w here an  
injunction issued  by the C ourt of Appeal b rough t ab o u t the  
d ispossession of the  responden t and  the  placing in possession  
of the appellant, it w as held th a t a  C ourt w hose act h a s  caused  
injury to a  su ito r h as  a n  in heren t pow er to m ake restitu tion . 
This power is exercisable by a  C ourt of original ju risd ic tion  as 
well as by a  S uperio r Court. It w as fu rth er s ta ted  a t page 392 
th a t “if an  order of the  C ourt, w hich ultim ately  h as  s tand ing  
behind it the coercive power of th e  S tate, cau ses  dam age 
w ithout justification , it becom es the du ty  of the  C ourt itself to 
undo th a t dam age, iffor no o ther reason , a t le a s t in th e  in terest 
of credibility of the C ourts as an  institu tion ."

In Jeyaraj Fem andopulle v. de  Silva a nd  others,171 it w as 
recognized inter alia  th a t all C ourts have in h e ren t pow er in 
certain c ircum stances to revise orders m ade by them  su ch  as 
where a clerical m istake in a  ju d g m en t or order or som e error 
arising in a  ju d g m en t or order from an  accidental slip or 
omission m ay be corrected; or to vary its own orders in such  
a way as to carry ou t its own m eaning and  w here th e  language 
is doubtful, to m ake it plain, or to am end  it w here a  party  has  
been wrongly nam ed or described, b u t no t if it would change 
the su b stan ce  of the ju d g m en t; th e  a tta in m en t o fjustice  being 
a guiding factor.

Dealing w ith the m eaning  of per incuriam, it w as s ta ted  
there a t page 113 et seq. th a t “Earl Jow itt in h is D ictionary 
of English Law, (2nd Ed, 1977, Vol. 2 p. 1347) tran s la te s  the 
phrase to m ean th rough  w an t of care’. He goes on to explain 
th a t ‘a decision or d ictum  of a  judge  w hich clearly is the resu lt 
of some oversight is sa id  to have been given per incuriam.' In 
Farrell v. A lexander  [(1976) 1 ALL ER 129, 145] Lord Ju s tic e  
Scarm an in the  C ourt of Appeal tran s la ted  ‘per incuriam' as
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‘Homer nodded.’ O thers, however, have given the phrase a 
more restricted  m eaning. Lord Chief Ju stice  Goddard in 
H uddersjiled Police Authority v. Watson. |( 1947) 2 ALL ER 193. 
196] said 'W hat is m eant by giving a decision per incuriam' is 
giving a decision w hen a case or s ta tu te  has not been brought 
to the atten tion  of the court and  they have given the decision 
in ignorance or forgetfulness of the existence of th a t case or
th a t s ta tu te . ' .................. The definition of the phrase per
incuriam  in Lord G oddard 's term s has been regarded as being 
too restrictive ....................  There are several instances of
the C ourt acknowledging th a t it had acted per incuriam  in 
circum stances which m ight no t have been accom m odated 
w ithin Lord G oddard 's definition."

The ph rase  per incuriam  h as  been defined in W harton's 
Law Lexicon, 13 lh Edition a t page 645 as “through w ant of care. 
An order of the C ourt obviously made through som e m istake 
or u n d e r som e m isapprehension  is said to be m ade per 
incuriam." C lassen’s D ictionary of Legal Words and Phrases, 
1976 Edition defines per incuriam  a t page 137 as "by m istake 
or carelessness, therefore not purposely or intentionally." 
Having regard to the above definitions and  the m any instances 
w here the C ourt has  held th a t it has acted per incuriam 
in s itua tions w hich do no t come w ithin Lord G oddard's 
definition, 1 th ink  the facts mid c ircum stances of the in stan t 
case may well be regarded as coming within the broader 
param eters of the concept of per incuriam. Even otherwise, as 
the earlier ju d g m en t contained a m anifest error, the Court of 
Appeal had inheren t power to correct the sam e, in order th a t 
a  party  did not suffer by reason  of a lapse on the part of the 
Court. The procedure adopted by the C ourt of Appeal was w hat 
it considered m ost appropria te  in the circum stances. 1 see 
nothing objectionable in th a t procedure.

The steps taken  by the C ourt of Appeal were for the 
purpose of correcting the obvious error in referring to the 
appellan t as the  responden t and  vice versa, in consequence of
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which the C ourt d ism issed the appeal, w hen in fact the appeal 
should have been allowed. This could not have been done 
otherwise th an  by writing a  fresh judgm ent, though  the 
reasoning and  su b stan ce  of bo th  ju d g m en ts  were necessarily  
the sam e.

If the ju d g m en t of the C ourt of Appeal dated  22 .5 .98  is to 
be restored as prayed for by the defendant, th is C ourt would 
then be perpetuating  an  obvious an d  m anifest error which the 
Court of Appeal itself h as  corrected and  would thereby cause  
a  grave in justice to the plaintiff. The au thorities referred to 
above clearly indicate th a t a  C ourt h as  in heren t power to 
repair an  injury caused  to a party  b y  its own m istake. Once it 
is recognized th a t a  C ourt would not allow a  party  to suffer by 
reason of its own m istake, it m u st then  follow th a t corrective 
action should  be taken  as expeditiously as possible, w ithin the 
framework, of the law, to rem edy the  injury caused  thereby. The 
modalities are b est left to su ch  C ourt, and  w ould depend on the 
na tu re  of the error.

For the reasons aforesaid, 1 hold th a t the C ourt of 
Appeal was not in error in w riting a new ju d g m en t in those 
circum stances, after setting  aside its p rev iousjudgm entw hich  
contained the m istake.

The appeal is dism issed, b u t w ithout costs.

FERNANDO, J. - 1 agree.

GUNASEKERA, J. - I agree.

Appeal dism issed.


